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No J. November 15. 1737. 
JOHN HAY BALFOUR, and others, 
AGAINST | 


Miſs HENRIETTA SCOTT. 


ForEIGN.—Anr heir is not bound to collate heritage in Scotland by faceted. 
ing to executry-funds of the predeceſſor in England. 


CoLLATION.—Heirs, whether alioqui ſucceſſuri, or not, and whether 
ab inteſtato, or proviſione hominis, muſt collate, in order 10 claim any 


Hare of the moveable fuceeſſ on. 


R SCOTT of Scotſtarvet executed a ſettlement, by which 

he diſponed his eſtate © to himſelf in liferent, and to Da- 

« vid, his eldeſt ſon, &c. in fee; whom failing, to his 

is ſecond ſon, John, &c.; whom failing, to his own other 

e heirs and aſſignees whomſoever ; the eldeſt heir-female excluding heirs- 

e portigners, and ſucceeding without divif fron, through the whole courſe 
« of ſucceſſion in all time coming.” And a proviſo was ſubjoined, 

that the ſeveral male heirs, and the huſbands of the female heirs, were 

to bear the name and arms of the diſponer's family. 

A charter, with infeftment, having followed on this diſpoſition, 

David Scott poſſeſſed the eſtate till his death under that title. His 

property then, beſides this landed eſtate, conſiſted of government-ſe- 


curities to a a large amount, of ſome other moveable effects ſituated in 
A England, 
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England, and of certain perſonal funds in Scotland. He having no 
heirs of his body, his ſucceſſion devolved to Miſs Scott, and other 
daughters of his brother, and to Mr Hay Balfour, and the other iſſue 
of a ſiſter, | | 

Miſs Scott, by virtue of the clauſe recited above, became ſole heireſs; 
her ſiſters, Mr Hay, and the reſt, being executors. As ſuch Miſs 
Scott Rkewiſe claimed a ſhare of the whole moveable ſucceſſion; upon 
which Mr Hay, and others of the executors, inſtituted a proceſs, © for 
having it found and declared, that in conſequence of aſſerting her title 
to the moveables, whether Engliſh or Scotch, ſhe was bound to collate 
the heritage.” 3 

The Engliſh and Scotch executry, as being governed by different 
rules, fell to be diſtinguiſhed in the argument. 


With reſpect to the Eugliſb executry, the defender 


Pleaded : It is now a point ſo much fixed as to admit no farther 
diſcuſſion, That ſucceſſion in moveables ought to be regulated by the 
lex loci rei ſite ; Fac. Coll. 13th January 1778, Davidſon contra Elcher- 
ſon; cod. die, Henderſon contra Maclean ; 19th January 1785, Morris 
contra Wright. The law of collation being unknown in England, the 
defender became intitled to her ſhare of the executry fituated there, 
without incurring that obligation. It is a fight thus abſolutely acqui- 
Ted that the purſuers are ſeeking to wreſt from her; and the ground 
of their claim is fingular, Becauſe the law of England has, in their 
opinion, given too much, the law of Scotland ought to correct this 
injuſtice, by forfeiting the defender of a part of her property under its 
power. By parity of reaſon, the property of every one may be ſeized 
in like manner, who has effects in England, or in any foreign country, 
There is another point of view, in which this abſurdity is glaring. 
The right of claiming, on collation, a ſhare of executry, is a benefit 
indulged to heirs. Had it not exiſted, ſuch a demand could not poſ- 

ſibly have been made on the defender. Now, why ſhould her ſituation 
be rendered worle by the mere exiſtence of the privilege ? 


Anſwered : The rule of our law, that an heir who takes a part of the 
ſucceſſion as one of the next of kin, mult collate the heritage, being 
founded on the principle of equality, its application is evidently the 
ſame, whether ſuch ſucceſſion has opened in this country or in any 
other. And accordingly, in a ſimilar caſe, it is eſtabliſhed, that chil- 
dren who claim legitim are obliged to collate whatever they have al- 
ready received from their father, notwithſtanding that it may have 
conſiſted of debts or effects ſituated in England or elſewhere. 

That rule ought to determine the preſent action, the ſubject of it 
being land-property in Scotland, though the cauſe from which it has 
ariſen be the defender's taking a ſhare of a perſonal eſtate in England. 
For land-property is ever to be governed by the laws of the country 
where it is ſituated. Thus, ſuppoſe the landed eſtate in queſtion to be 
in England, and that the defender had claimed it after obtaining her 
ſhare of the Scotch moveables, it is plain, that the Engliſh law would 

| have 
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have kept to its own maxims, and diſregarded the Scotch plea of col- 
lation; in the ſame manner as the law of Scotland is here to be adhe- 
red to by admitting collation. Or, ſuppoſe a wife to accept from her 
huſband a ſpecial proviſion of ſubjects fituated in England, or any fo- 
reign country, that furely, whatever contrary law might prevail in 
ſuch country, would as effectually preclude her legal claim of terce 
in this, as if the ſubject of her proviſion had been locally here. 


© The Lords found, That the ſucceſſion to David Scott of Scotſtarvet 
e his perſonal eſtate in England, falls to be regulated by the law of 
« England ; and therefore, ſo far as reſpects it, aſſoilzies the defender 
« from the proceſs of declarator.“ | 


With reſpect to the Scotch executry, it was 


Pleaded : The obligation to collate does not properly extend to col- 
lateral heirs, who are never deemed alioqui ſucceſſuri. The end and 
the eſſential principle of collation is, that a perfect equality among the 
ſucceſſors may be effected; Voet, ad tit. 6. lib. 37. digeſt. 5 27. 
Wherever this is impracticable, as the reaſon of collation ceaſes, the 
thing itſelf ought likewiſe to ceaſe. In the direct line of thoſe alioqui 
ſucceſſuri, the law has deſtined an exact diſtribution.; ſo that, whatever 
advanced payments have been made to any of them, mult be imparted 
to the common funds ; whereas, in the collateral line, an heir who 

| ſhould collate might not perhaps draw a tenth part of what ſome of 
the other collaterals may have already received by advancement from 
the predeceſſor, of which they could not be required to communicate 
any ſhare. Thus collation appears inapplicable to collateral heirs, 
The deciſion, however, in the caſe of Chancellor contra Chancellor, 2d 
December 1742, Kilkerran, voce Collation, may ſeem to contradict 
this reaſoning ; but as it refers only to heirs ab inigſtato, it ſtill cannot 
affect the defender, taking her ſucceſſion proviſione hominis. For, as is 
now to be ſhewn on other principles, the obligation to collate can 
never reach to heirs by deſtination. 

Our law wiil not beſtow upon an heir, in prejudice of other next of 
kin, both heritage and moveables. In order to obtain a ſhare of the 
latter, he muſt reſtore the former. But he who acquires heritage by 
the deed of the predeceſſor receives nothing from the law, and ſo has 
nothing to reſtore. Ilence, when he claims his part of the executry, 
there can be no room for the demand of collation, agreeably to the 
following authorities; Balfour, voce Heirs and Succeſſors; Stair, b. 3. 
tit. 8. F 48.; Mackenzie, b. 3. tit. 9. F 11. ; Bankton, vol. 2. p. 38 5.; 
Erſkine, p. 600. in jine.; and more eſpecially, Kames's Rem. Deciſ. 

19th November 1720, Ricart contra Ricarts. Now the defender is 
called to the ſucceſſion by the diſpoſition of her grandfather and of 
her uncle, it having been framed by the one, and preſerved in force 
by the other; a ſettlement which lays her under reſtraints that may 
be regarded as the price of the grant. | : | 

Were it even admitted, that a ſettlement on an heir ab inigſtato may 
be held as intended to fave the making up of titles, without any pur- 

| poſe 
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poſe of departing from the legal order, (an admiſſion not very conſiſt- 
ent with the deciſion, Cathcart contra Rocheid, 16th February 1773, 
Wallace), it would not affect the preſent caſe. The defender and her 
two ſiſters were all three jointly the heir ab intęſtato. The unity of the 
right was eſſential to it; ſo that it was annihilated as ſoon as any ſe- 
paration was made by diſinheriting. She therefore could not be heir 
ab inteſtato, even as to a third ſhare; and as to two thirds, it will not 
be ſuppoſed ; beſides, that ſhe may be deemed a purchaſer with regard 


to the whole. 


Arfeecred : It was perhaps never before maintained, that collateral 
heirs were inveſted with a privilege above all others ; inſomuch thar 
while they may claim a ſhare of the moveables along with the other 
neareſt of kin, they are alone exempted from the equitable condition 
of collating the heritage; Fountainhall, 7th June 1707, Chieſly contra 


Chieſlies; Bankton, b. 3. tit. 8. $28.; Erſkine, b. 3. tit. 9. $ 3.; Kil- 


kerran, voce Collation, Chancellor contra Chancellor, 2d December 
1742. | | 
Nor is there any ground for the argument, that the obligation to 
collate being confined to heirs ab inigſtato, affects not the defender, 
who ſuccceds in virtue of a ſpecial deſtination. In fact, as to a third 
art of the eſtate ſhe is clearly heir ab znte/tato ; and her being likewiſe 
called by a deed concurring with and enforcing the legal courſe of 
ſucceſſion, can make no eſſential difference in the caſe, Fathers often 
execute diſpoſitions of their lands in favour of their eldeſt ſons ; and 
eldeſt ſons take up eſtates as heirs under the proviſions of marriage- 
contracts. Theſe are more ſimple or more eaſy modes of completing 
titles; but were never thought to create to the heir any additional 


claim to the moveable ſucceſſion; Bankton, vol. 2. p. 385. F 28, ; 


Stair, 23d July 1678, Murray contra Murray. 
Conſidered as heir proviſione hominis, the defender is equally bound 


to collate, Whether ſucceſſion devolves in the one way or in the 
ocher, the diſtinction between the heritable and the moveable branches 
continues invariable. Any one of the neareſt of kin being likewiſe 
executor by teſtament, is equally excluded from the heritage, and e- 
qually intitled to relief from the heritable debts, as if he had ſucceeded 
ab intiftato. In the ſame manner, perſons ſucceeding to heritage as 
heirs of proviſion, are obliged to relieve the executor from heritable 
debts, and have a title to be relieved by him from moveable debts, as 
much as thoſe who ſucceed ab inte/tato, In ſhort, heirs of proviſion, 
whether with reſpect to privileges, as thoſe of apparency, reduction ex 
capite lecli, the annus dleliberaudi, and the like; or with reſpect to the 

regulations made againſt them for the ſecurity of creditors, and ob- 
viating their frauds, ſtand exactly on the ſame footing as heirs ab in- 
ze/tato ; Bankton, b. 3. tit. 8. } 100.—Accordingly the deciſion in the 
caſe of Ricarts, quoted on the other ſide, is not applicable to the pre- 
ſent queſtion. The parties there were heirs-portioners, and as ſuch 
equally veſted with the character both of heirs and of executors, of 
which character the ſpecial deſtination in favour of one of them was 
not underſtood to diveſt her; whereas the preſent defender is heir, 


while the purſuers are excluſively the executors, 
| The 
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The Lords found, that the defender Miſs Scott was not intitled 
4 to claim any part of the executry of her uncle David Scott of Scotſ- 
„ tarvet in Scotland, without collating his bern eſtate, to which 
« ſhe ſucceeds as heir.” 


Reporter, Lord Fuftice-Clerk. Ac. * of Faculty, Rolland, Blair. 
Alt. Lord Advocate, Solicitor-General, 3 Roſs, Honyman, J. Anſiruther junior. 
Clerk, Robertſon. | 


N® II. November 15. 1785. 
The YOUNGER CHILDREN of LAUCHLAN MACTAVISH, 


AGAINST 


His CREDITORS. 


PROVISIONS TO HEIRS AND CHILDREN,—VWhen undenſtood to create a 
proper jus credit. 


BY the marriage-contract between Lauchlan Mactaviſh and his wife, 
his landed eſtate was deſtined “ to the heir-male of the marriage; : 
whom failing, to the heir-male to be procreated by Mr MaQaviſh in 
any ſubſequent marriage ; whom failing, to the heir-female of the 
marriage; the eldeſt heir-female always ſucceeding without diviſion ; 
with a power to Mr Mactaviſh, if he thought fit, to prefer any of the 
younger ſons of the marriage to the elder ; or in caſe of no heir-male 
exiſting, to prefer any of the younger daughters of the marriage to her 
eldeſt ſiſter.” 
The following clauſe was then added:“ And moreover, the ſaid 
« Lauchlan Mactaviſh binds him, his heirs and ſucceſſors, to make 
payment to the children to be procreate of this marriage, other than 
the heir who ſhall enjoy the lands, the reſpective ſums in the events 
« after mentioned, viz. ½, If an heir male or female of this marriage 
“ ſhall ſucceed, and ſurvive majority, there ſhall be paid to the younger 
children, whether ſons or daughters, if one, the ſum of L. 1000; if 
« two, the ſum of L. 1200; if three or more younger children, the 
« ſum of L. 1500. 2dly, If there be no heir- male of rhe marriage 
« ſurviving at the diſſolution thereof, or if there be an heir or heirs 
« male of the marriage who ſhall die without lawful iſſue, and the 
« eſtate devolve on the heir-male of another marriage, in that event 
there ſhall be paid to the daughters of this marriage, if one, the ſum 
* of L. 1200; if two, the ſum of L. 1500; and if three or more, the 
ſum of IL. 2000; the whole of the ſaid proviſions to be divided 
B « among 
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« among the children intitled thereto in the events foreſaid, by ſuch 
* proportions as the ſaid Lauchlan Mactaviſh ſhall appoint by any 
« writing under his hand ; and failing ſach diviſion, equally amongſt 
« them.” | 

By another clauſe, the above-mentioned ſums were declared to be 
payable to the reſpective children, upon their marriage or attaining 
the age of majority; Mr MaQtaviſh becoming bound to maintain 
them until one or other of theſe terms ſhould arrive. 

Vr Mactaviſh's affairs having gone into diforder, a claim was, du- 
ring his life, entered by his younger children, for the ſums which had 
been provided to them. And in ſupport of this claim, which was op- 


poſcd by his creditors, it was 


Pleaded : Although bonds of proviſion, not exigible till the fa- 
thex's death, are in general held to be of the nature of rights of ſuc- 
ceſſion, which do not enable the children ro maintain a competition 
with his onerous creditors, the caſe is different where they have been 
ſo framed as to afford a proper ground of action during his life- 
time. And it is not neceſſary for this purpoſe, that the term of pay- 
ment ſhould be ſuch as muſt unavoidably precede the father's death. 
It is enough if this is merely poſſible. In the preſent caſe, where 
the payment is to be made on the childrens majority or marriage, 
and where the father is in the mean time obliged to provide a ſuit- 
able maintenance to them, there ſeems to be no doubt of the com- 
plete efhcacy of their right. It 1s true, that the ſums provided to 
them are, in certain events, enlarged or diminiſhed. But this at the 
utmoſt could only have the effect of limiting their jus crediti to the 
ſmalleſt of theſe ſums: and although the father has been authoriſed 
to diſtribute the whole in ſuch proportions as he thinks fit, this ought 
not to have any influence; becauſe he cannot thereby, in any ſhape, 
narrow the obligation he has come under, or oblige the whole chil- 
dren to accept of a leſs ſum than has been provided to them. This 
point, indeed, appears to have been preciſely determined, 31ſt Janua- 
ry 1759, Henderſon's Children contra his Creditors. | 


Anſwered : The marriage-articles, in the preſent caſe, have been ſo 
conceived, that the children cannot, previouſly to their father's death, 
inſiſt for the ſums provided to them. Not only is it in his power, at 
any time during his life, to ſelect out of all the children, male or fe- 
male, reſpectively, the perſon who is to be his heir, male or female, in 
the lands, and in this manner to exclude the child ſo named from any 
part of the ſtipulated ſums; but it is only after the heir male or fe- 
male has actually ſucceeded, a circumſtance which cannot occur while 
the father is alive, that the proviſions are exigible. And the ſame 
conſequence muſt follow, from the uncertainty in the extent of the 
ſums due in the different events which have been ſpecified, as well as 
from the power which is given to the father, of determining at any 
time what proportion of thoſe ſums ſhall be paid to each child. As 
to the deciſion in 1759, it is a ſingle one, contrary to the general te- 


nor of former determinations, and unſupported by any after prac- 
| tice, 
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tice. And what ſeems ſuthciently to diſtinguiſh it from the preſent 
caſe, the proviſions were declared to be due on the exiſtence of an heir- 
male who hall ſucceed : ſo that the Court might conſider theſe words 
as implying a condition of an heir-male ex/fing, not of his actually 
ſucceeding: An interpretation which is here altogether inadmiſſible. 


Some of the Judges, moved by the determination in the caſe of 
Henderſon's children, were inclined to admit the purſuers claim ; 
but the majority conſidering that caſe as erroneouſly decided, 


„ The Lords found, That the children of Lauchlan Mactaviſh, 
“ claiming under their father's marriage-contra&, cannot compete 
“ with his onerous creditors.” 


A petition, reclaiming againſt this judgement, was refuſed without 
anſwers. | 


Reporter, Lord Braxfield. Act. Dean of Faculty, Rol land. Alt. N. Roſs. 
Clerk, Sinclair, 
C. 
9 ³· m ⁵³ðͤ  mo——_ 
No III. November 15. 1787. 


ROBERT WILLIAMSON, 
AGAINST 


ROBERT LUNAN. 


TIN D. —The vicarage of lint due, if in uſe to be paid out of the farm, 


f Kr lands of Lethindy-bank had formerly been the uncultivated 

part of a large farm, from which they were afterwards disjoined 
and brought under tillage. They were then granted in leaſe to Ro- 
bert Lunan; and Mr Williamſon, the pariſh miniiter, having been 
in uſe to levy, in the pariſh, the vicarage-tithe, particularly that of 
lint, claimed the ordinary proportion of this article raifed on theſe 
lands. | | 


Robert Lunan objected to this, and 


Pleaded : Vicarage-tithes are only due from ſuch particular farms, 
and out of ſuch articles as have been rendered ſubject to that burden 
by immemorial and inveterate uſage. In the preſent caſe then, the 

VICarage 
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| vicarage of lint cannot be due; becauſe, till very lately, the farm poſ- 


ſeſled by the defender never was in a fituation to produce any thing 
bur grals. 


Anſwered : The right of levying vicarage-tithes is no doubt entirely 
conſuetudinary ; and if it could be alledged, that none had been levied 
out of certain lands, or even that with regard to ſome articles the te- 
nants of a certain farm had been uniformly exempted, a valid excep- 
tion would thence ariſe, although by far the greateſt part of the pariſh 
had been liable to this burden in its fulleſt extent. But where, 
throughout a whole pariſh, the vicarage-tithe has been uniformly le- 
vied out of every article raiſed on the lands, it cannot be thought, 
that becauſe a {mall part of the farms, from the method of cultivation 
formerly uſed in it, has been incapable of producing one particular 


ſpecies of fruit, out of which a tithe of this fort is due, it is therefore 


to be altogether exempted. 


“The Lords unanimouſly repelled the defences, and found expences 
« due.“ 


Ordinary, Lord Alva. Act. D. Williamson. Alt. Hagart. Clerk, Colguhour. 
| | | C. 


— —— CCC 


No IV. | | November 17. 1787. 


DAVID, ANDREW, and WILLIAM ARCHIBALDS, 


» 


AGAINST 


MARION MARSHALL. 


Writ. Act 1579, c. 80. 1687, c. 5.—4 witneſs being deſigned in a 
deed by a familiar appellation, and ſubſcribing in his proper one, vacates 
the deed. . 


ION ARCHIBALD executed a deed, whereby he gave to Marion 
J Marſhall his wife, the liferent of a ſmall tenement of land, yielding 
only L. 3, 13 8. a-year. 

After John Archibald's death, his widow, in virtue of the above- 
mentioned ſettlement, poſſeſſed the tenement for ſeveral years; when, 
at laſt, it was objected to as informal, by David, Andrew, and Wil- 
liam Archibalds, the brothers of the deceaſed, on this ground, that 
although one of the witneſſes had, in the teſting clauſe, been deſigned 
Thomas Hillock weaver in Alloa, the name of the witneſs actually ſub- 
ſcribing was Thomas Hill. 

Mrs Marſhall, the widow, offered to prove, that the perſon thus 
deſigned and ſubſcribing was the ſame; that in his youth he 1 ad 


been 
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been commonly called Hilloch, and had for ſome time adhibited his 
ſubſcription in that manner ; but that afterwards he had been accu- 
ſtom ed to ſubſcribe by the name of Hill. Several writings alſo were 

roduced, to which he was either a party or a witneſs, where he had 


been deſigned Thomas Hillock alias Hill. And it was 


Pleaded : The deed in queſtion cannot be thought to fall under the 
enactment of 1579, becauſe the parties and witnelles ſubſcribing 
„ have been denominated by their ſpecial dwelling-houſes, and other 
« evident tokens.” The only objection, then, that can ariſe, is in 
conſequence of the ſubſequent {ſtature in 1681, by which indeed it is 
provided, that © only ſubſcribing witneſſes ſhall be probative, and not 
„ witneſſes, not inſert, iubſcribing; and that all writings in which 
„e the witneſles ſubſeribing are not deſigned ſhall be null.“ Although, 
however, this laſt ſtatute has been ſo rigidly enforced, as not to admit 
of the cleareſt evidence, not appearing from the face of the deed, that 
a per ſon not mentioned in the body of it did actually ſubſeribe as a 
witneſs; yet a different rule ought to be obſerved in a caſe like the 
preſent, where the perſon ſubſcribing is actually, though ſomewhat 
inaccurately, defigned, and where the only difference between the 
teſting clauſe and the ſubſcription is, that in the former the witneſs 
has been mentioned under a familiar appellation inſtead of a more 

oper one. If, as in the other deeds which the witneſs had occaſion 
to ſubſcribe, the words * a/zas Hill” had been added, no doubt could 
have ariſen as to the validity of the deed ; and ſurely the omiſſion of 


theſe words cannot be deemed fatal to it. 


Anſwered : The words of the act 1681, requiring that the witneſſes 
ſubſcribing ſhould be thoſe previouſly deſigned, are clearly applicable 
to the preſent caſe: for Thomas Hillock, who is deſigned, has not 
ſubſcribed, and Thomas Hill, the witneſs ſubſcribing, has not been 
deſigned. As to the proof here offered, it muſt be equally inadmiſ- 
ible, as it was found to be in a variety of former caſes. Nor indeed 
could any latitude of this fort be permitted, without at once taking 
away the effect of an enactment, which, from the increaſing number 
of forgeries, becomes every day more neceſſary. 


The Lords, after adviſing minutes of debate, © ſuſtained the ob- 
« jection.” A petition was afterwards preſented for Mrs Marſhall, the 


widow, but it was * 


a Lord — . | AQ. Geo. Wallace. Alt. J. Vereromly. 
Clerk, Sinclair. 8 0 


No V. 
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No V. | November 20. 1787. 


ROBERT CARMICHAEL, and others, 
AGAINST 


Sir JAMES COLQUHOUN. 


PART AND PERTINENT.—The right of trout-fiſbing underſtood as con- 
veyed under the deſcription of part and pertinent, but may be expreſcly 
reſerved from the grant, or transferred to a third party. | 


PHE title-deeds of Sir James Colquhoun's eſtate bear his right 
« to the fiſhing of ſalmon, and other fiſhings, in the water of 
„Leven.“ | 

Mr Carmichael, and other proprietors of the grounds lying along the 
banks of the river, and who are all infeft in their lands, either © cum 
« piſcationibus,” or with © parts and pertinents,” inſtituted an action 
of declarator againſt Sir James ; in which they ſet forth, © That they 
and their authors had, by virtue of their titles to the lands, been in 
« the immemorial practice of catching trouts with nets and rods in 
e the river ex adverſo of their reſpective properties; and concluded, 
that they had a right ſo to fiſh, or © in ſuch other manner as to them 
“ might ſeem proper; and that he ought to be prohibited from the 
« exerciſe of trout-fithings ex adverſo of their lands.“ 


Pleaded for the defender: Trout. fiſhings are not more res uullius, or 
leſs capable of appropriation, than ſalmon-fiſhings, which, from their 
ſuperior value, have been ranked inter regalia; Craig, lib. 1. dieg. 16, 
5 11.; Erſkine, b. 2. tit. 3. 569. The defender's title-deeds ſhew that 

e is veſted with the property of thoſe in queſtion. 


Anſwered : The defender's excluſive right to ſalmon-fiſhing is ad- 
mitted. But long before the Crown conferred that right, the purſuers 
authors had acquired their lands, and the trout-fiſhing as pertinent of 
theſe: for in no 1aſtance was the fiſhing of trout ever reſerved by the 


Crown. It could not, then, beſtow that right on the defender. Nor 


is the vague expreſſion of “other fiſhings” ſufficient to indicate ſuch 
an intention. 


The Court ſeemed unanimous in the opinion, that the right of 
trout-fiſhing in a river, though naturally inherent in the property of 
the adjacent banks, ſo as to accompany lands as part and pertinent, 
might yet be reſerved from the grant, or transferred to a third party, 

| either 
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either expreſsly or by preſcription ; and that trouts were res nullius in 
this ſenfe only, that any perſon ſtanding on a high-road, or other pu- 
blic ground contiguous to the ſtream, might lawfully catch them. 

Some of the Judges thought the clauſe © other fiſhings” in the de 
fender's charters ſufficiently expreſſive of the excluſive right of fiſhing 
trout on the banks in queſtion ; which others did not admit; but all 
| ſeemed agreed, that if he or his authors had that excluſive right, it 
had been loſt by diſuſe. 


The cauſe was reported upon informations ; when the Lords pro- 
nounced this interlocutor: 


« In reſpec that Sir James Colquhoun's right to the ſalmon - fiſhing 
is not diſputed in this cauſe, find he has right to the ſalmon-fiſhing 
jn the river Leven, where it runs through the property of the pur- 
fuers: Find the purſuers have a right to fiſh trouts oppoſite to their 
6 reſpective properties, with trout-rods or hand-nets, but not with 
« net and coble, or in any other way that may be prejudicial to the 
« falmon-fiſhing belonging to Sir James Colquhoun, the defender.” 


Reporter, Lord Braxfeld. AR. Dean of Faculty, et Morthland. 
Alt. Solicitor-General, et Baillie. Clerk, Home. 
8. 
v———  —  _ — 


DOUGLAS, HERON, and COMPANY, 
AGAINST 


Mrs HELEN CLE RK. 


Warr. Act 1681,—4n error in the Chri tian name of a ſubſcribing wit- 
neſs, otherwiſe properly deſjgned in the deed, and in ſuch a manner as 
Suſfficiently to diſtinguiſh _ held a nullity under the flatute. 


IN a proceſs of ranking of creditors, it was objected to a bond pro- 

duced for the intereſt of Mrs Clerk, that it bore to be ſigned in pre- 
ſence of a witneſs there deſigned « Thomas Wars, ſervant to Thomas 
Nicolſon vintner in Edinburgh ;”” whereas the name of the witneſs ſub- 
ſcribing was “ Francis Wars.” And in ſupport of the objection, it 


was 


Pleaded : 


\ 
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Pleaded: The ſtatute of 1681, cap. 5. expreſsly requires that wit- 
neſſes be deſigned; and declares, that if this be omitted, the writings 
are null; and that the defect cannot be afterwards ſupplied by conde- 
ſcendence. Here the ſubſcribing witneſs mentioned is not even na- 
med in the deed ; which therefore is null: A concluſion ſanctioned by 
a deciſion in a caſe preciſely ſimilar, Abercromby contra Innes, 15th 


July 1707, Dalrymple ; in which it was ſucceſsfully argued, “ that it 


« was more ſafe for the lieges, and juſt for the Lords, to walk by 
« the rule of the expreſs words of the act of parliament, than to 
« break in upon it, and thereby introduce the ſupplying or rectify- 
« ing of other greater miſtakes,” The ſame principle governed more 
lately the analogous caſe of the Creditors of Graham contra Grierſon, 


26th December 1752. 


Anſwered : Si conſtet de perſona, as in the preſent caſe, where the de- 
ſignation excludes the poſſibility of doubt, both the ſpirit of the ſta- 
rute, and the conſtruction given to it by the Court, combine to ex- 
clude the nullity in queſtion. The inference from the {cope of the 
enactment 1s ſelf-evident, .and the interpretation of the Court is ex- 
emplified in the caſe of Beattie contra Lambie ; Fountainhall, 26th 


December 1695. | * 


The Lord Ordinary found,“ that Mrs Clerk could have no place in 
« the ranking, in reſpect that the bond upon which her intereſt is 
« founded was not executed in terms of law.” 


To this interlocutor, on adviſing a reclaiming petition and anſwers, 


the Lords adhered, 
Lord Ordinary, Sw:rtor. Act. Abercromby. | Alt. SelicitareGaneral. 
Clerk, Home, ; 
8 
; 
No VII. | November 28. 1787. 


JAMES DREW MC AW, 
AGAINST 


MARY and ANNE M<cCAWS. 


HIR AND EXECUTOR.—COLLATION.—4n heir cannot inſiſt for col- 
lation, if he be not at the ſame time one of the neareſt in kin. | 
AFTER the death of David M*Caw, his heritage, conſiſting of a 

ſmall houſe, deſcended to James-Drew M*Caw, his nephew by 


a brother deceaſed; while his executry, or moveable eſtate, which was 
| of 
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of much greater value, devolved to Mary and Anne M Caws, his 
ſiſters and neareſt in kin. | | 

ames-Drew M*Caw, the heir, inſiſted in an action for having it 
found, that he was intitled, upon collating the heritage, to draw a 
rateable proportion of the whole effects which had belonged to the de- 
ceaſed. In ſupport of this ation, he | 


Pleaded: The right of collation is inſeparable from the character 
of heir. Whenever rhe perſon on whom, as the perſona predilecta, our 
law has conferred the right of ſucceeding to the heritage, finds it 
more advantageous to claim a ſhare of the moveable effects, he is at 
liberty to do ſo. This 1s the opinion of Mr Erſkine; and it ſeems 
to have met with the approbation of the Court, in a caſe collected 
by Lord Fountainhall; although there, on account of ſpecialties, the 
Tight of the heir was held to be barred. Other lawyers of eminence, 
it is true, have adopted a different ſentiment. But this apparent in- 
conſiſtency may be eaſily removed, by confining the doctrine laſt 
ſtated to another caſe of collation, occurring between children lay- 
ing claim to the legitim, which ſtands on a footing altogether diffe- 
rent from that of which we are now ſpeaking; the legitim being due 
to deſcendents, and thoſe in the firſt degree only, and the right to 
collate, as applicable to it, ſuffering a correſponding limitation ; 
Erſkine, b. 3. tit. 9. F 3.; Fountainhall, 6th July 1698, Dick o 
Grange contra Dicks, 


Anſwered : It has been eſtabliſhed in Scotland, as well as in other 
countries in which the feudal ſyſtem prevails, that where there are 
two or more in the ſame degree of propinquity to a perſon deceaſed, 
the landed property, or thoſe effects which are held to be of an ana- 
logous nature, deſcend in ſucceſſion ro men in preference to women; 
and to the eldeſt among the males in excluſion of the younger male 
relations. In order, likewiſe, that this privilege may not, in any in- 
{tance, prove hurtful to the perſon in whole favour it was introduced, 
it has been farther eſtabliſhed, that he may renounce the excluſive cha- 

acter of heir, and, betaking himſelf to the common one of neareſt in 
kin, receive an equal proportion of the whole funds. But for intit- 
ling any perſon to the benefit of this alternative, it is not enough that 
he is called to the ſucceſſion as heir. He muſt alſo, on renouncing 
this fucceſſion, be in ſuch a ſituation as enables him to lay claim, as 
executor, or neareſt in kin, to a ſhare of the moveable effects which 
belonged to the anceſtor. This is laid down by all our lawyers, Mr 
Erſkine alone excepted, who rather delivers what he ſays in the way 
of doubt than as his fixed opinion. The deciſion obſerved by Lord 
Fountainhall does nor ſupport the contrary argument. The queſtion 
which here occurs, was indeed agitated ; but, as on the opening of 
the ſucceſſion, the heir, who was alſo one of the neareſt in kin, had 
been required to collate, it was molt juſtly found, that whether ſuch 
a privilege exiſted or not, his fon, afterwards ſucceeding, could not 
lay claim to it; Balfour's Practics, voce Heir and Executor, p. 233.3 

D Stair, 
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Stair, b. 3. tit. 8. F 26. 43.; Bankton, b. 2. tit. 3. 5 48. 16th July 
1678, Murray. 


The Lords, „ unanimouſly aſſoilzied the defenders, and found the 
« purſuer liable in expences.“ | | 


Reporter, Lord Henderland. Act. Geo. Ferguſſon. Alt. Lord Advocate. 
Clerk, Orme. 
3 
Ne VIII. November 28. 1787. 


JOHN SCOTT, 
AGAINST 


JAMES|EESLIE 


FoREIGN,—4 aſſignee under an Engliſh commiſſion of bankruptcy, by ob- 
taining decree in abſence againſt a debtor of the bankrupt, diveſis him 


of the jus crediti, and renders every poſterior arreſtment ineffeftual. 


A Commiſſion of bankrupt having been iſſued againſt Andrew 
Mitchell merchant in London, Mr Scott was appointed aflignee 
to the eſtate, Having learned that one Ferguſon, reſiding in Scot- 
land, was debtor to Mitchell, Scott, in the character of aſſignee, de- 


| manded payment of the debt, of which he immediately received a part, 


and upon naming an attorney, raiſed an action for the remainder, 
After the ſummons was executed, ſome farther partial payments were 
made; and at length decree for the balance was obtained in abſence. 
But before the decree was extracted, Leſlie, as a creditor of Mitchell's, 
raiſed a proceſs of conſtitution, and upon the dependence uſed arreſt- 
ments in the hands of Ferguſon, who then called all the parties in a 


proceſs of multiple-poinding ; in which it was 


Pleaded for Leſlie: By the judgement of the Court in the caſe of 
Thomſon and Tabor contra Forreſt, 5th March 1767, it was indeed 


found, © That aſſignees under a commiſſion of bankruptcy had a ſuf- 


e ficient title to compear and compete in the action ;” but it was like- 
wile found, © That the proceedings under the commitlion of bank- 
« ruptcy did not bar the creditors of the bankrupts, whether their 
e debts were contracted in England or Scotland, from affecting, by 
« legal diligence, their debtor's effects ſituated in Scotland.“ Though 


Mr Scott had thus a title to appear and compete, the proceedings 
which 
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which have taken place at his inſtance are not to be deemed equivalent 
to an arreſtment and decreet of forthcoming. That, in effect, would 
be to extend the bankrupt- laws of England to this country, in direct 
contradiction to the above-mentioned judgement. An Engliſhman 
may have effects in Scotland without having any creditors there; in 
which caſe there can be no harm in allowing the aſſignee to carry off 
the effects; nor in any caſe would action of repetition he againſt him, 
or againſt the debtors, were payment to be bona fide made; or ſuch 
aſſignee may raiſe proceſſes of conſtitution againſt the bankrupt in 
Scotland, and may arreſt or adjudge, #1 order more effectually to com- 
pete with Scotch creditors ; but it would be to ſuperſede the common 
law of Scotland, to hold an action for payment at his inſtance as equi- 
valent to the diligence of that law. 

In no caſe is a mere decree for payment conſidered as equal to legal 
«diligence, or as a ground of preference, where a ſubject is in medio. 
Thus, during the fix months, “ no executor can warrantably pay even 
« to a creditor who has obtained decree, if before actual payment, 
e while the ſubject is yet 22 medio, another creditor ſhall interpel him 
« by citation ;* Erſkine, b. 3. tit. 9. $ 43. Or ſuppoſe a decree to 
follow on Engliſh letters of adminiſtration, it 1s clear that would be 
ineffeQual againſt an executor-creditor who had completed his right 
by confirmation. In ſuch a caſe as the Preſent, a decree cannot in its 
nature mean any thing elſe, than that it is given for ought yet ſeen; 
but if any other competitor ſteps in while the ſubject is i medio, a 
competition muſt enſue; the merits of which can only be determined 
according to the rules of preference which are known and eſtabliſhed 
in the law of Scotland. 

That the Engliſh aſſignment gives a u, ad rem, or perſonal claim to 
the effect of ſuing for recovery, may be admitted to be the reſult of 
the deciſion in the caſe of Thomſon and Tabor. But that the pro- 
perty becomes transferred the moment that an interiocutor in abſence 
has been obtained in ſuch a proceſs, is a poſition neither founded in 
principle, nor ſupported by authority; for nothing can transfer pro- 
perty from a debtor to a creditor, but either a ſpecial conveyance duly 
completed, or effectual legal diligence. 


Anſwered : If, as has been now admitted, the Engliſh aſſignment 
gives a jus ad rem, or claim to the effect of ſuing for recovery, 1t mult 
evidently follow, that when the jus ad rem fo given, or in other words, 
the transference of the jus credit; under the aſſignment, was by the 
decree in queſtion ſuſtained as effectual, and at the ſame time in the 
ſtrongeſt manner intimated to the debtor, the bankrupt being thereby 
completely denuded, nothing was left to be attached by the competing 
party. Nor is the decree i in this view held as equivalent to a decreet 
of forthcoming ; its operation being, not to produce a preference on 
the effects of Ferguſon in competition with his other creditors, but to 
complete the transference of the jus credit! which was in the bankrupt. 
Thus, the inſtance given, of a decree againſt an executor not affording 
any preference on the effects of the defunct, appears foreign to the 
purpoſe, lance it cannot ſhew that ſuch a decree in favour of an aſſignee 

would 


51 
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would not have diveſted the cedent. Of as little conſequence is it, 
that a decree following on Engliſh letters of adminiſtration would not 
confer a preference over a creditor confirming, any more than a decree 
on a Scotch licence to purſue, In that caſe the decree could not be 
extracted without confirmation, which is neceſſary to take the effects 
out of the hereditas jacens of the defunct, With reſpect to the ſup- 


poſed neceſlity of arreſtment and forthcoming, for veſting the right 


under the aſſignment ; that diligence, it is plain, could only have pro- 
ceeded on the footing of the right to the debt remaining in the bank- 
rupt, which is abſurd, ſeeing ithas been transferred to the aſſignee. 


The Lord Ordinary preferred Mr Scott, the aſſignee under the com- 
miſſion of bankruptcy. 


Mr Leſlie reclaimed to the Court againſt this interlocutor, and his 
petition was followed with anſwers; after which, a hearing in preſence 
was appointed. And, | = | 


„Having reſumed the conſideration of the petition, with the an- 
« ſwers, and having heard parties procurators thereon, the Lords ad- 
i hered to the interlocutor of the Lord Ordinary.” 


A petition reclaiming againſt this judgement having been adviſed, 
with anſwers, was refuſed. 


Lord Ordinary, E/prove. For Mr Scott, Blair, Maconochie. 
Alt. Lord Advocate, Macleod-Bannatyne. Clerk, Home. 
8. 
— ——————— —— ——ꝓꝙ˖ 
. December 6. 1787. 


THOMAS WIGHTMAN, 
AGAINST 


DAVID GRAHAM. 


Vis ET METUS.—BILL or EXCHANGE. Exception of violence ariſing 
from legal concuſſion, good againſt the onerous indor/ee of a bill of ex- 
change, 


Rur Burotss paid a ſum of money which was due by his 
father, and afterwards obtained from David Graham, the credi- 
tor, an aſſignation of the debt with warrandice from fact and deed. 

5 He 
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He immediately took out a caption in virtue of the clauſe of re- 
giſtration annexed to the athgnment, and thus, by the terror of im- 
priſonment, compelled the aſſigner to grant a bill of exchange, in 
which the ſums originally due were accumulated with the intereſt and 
the expence of diligence. _ 

For ſetting aſide this bill, a proceſs of reduction was brought; and 
in abſence of the defender, the common interlocutor was obtained, 
finding it null and void, until it was produced. But a few days after, 
Robert Burgeſs indorſed 3 it, for value, to Thomas Wightman, who, it in 
an action for payment againſt David Graham, 


Pleaded : No exception is competent againſt the onerous indorſee ot 
a bill of exchange, which does not appear from the writing itſelf, 
And hence it has been found with regard to bank-notes, on account 
of their ſimilarity to bills of exchange, that the exception of theft. 
which, in general, is productive of a /abes realis, cannot be pleaded 
againſt a bona fide holder. In the prefent caſe, however, there does 
not ſeem to be a ſufficient degree of violence to afford a relevant de- 
fence even againſt an ordinary aſſignee. Impriſonment, without the 
order of law, is, doubtleſs, a ſufhcient ground of reduction; and in 
the fame manner, any arreſt of the perſon will be ſufficient to annul 
an obligation which has no connection with that on which ſuch de- 
tention has followed. But here the grounds of the diligence were ex 
facie juſt, and the impriſonment was followed out in the ordinary way. 
As to the proceedings in the action of reduction, theſe cannot be 
thought to be of any conſequence : the certification in this aCtion, 
when it does not contain a warrant for improbation, being only, that 
the writings called for ſhall be of no effect, until they are produced in 
judgement; Erſkine, b. 3. tit. 2. F 31.; Bankton, bet. 13. y 15. 
24th February 1749, Hugh Crawford contra The Royal Bank; Voct. 
ad tit. Quad metus cauſa, No 10. ; Stair, b. 1. tit. 9. H 8. b. 4. tit. 40. 
§ 26. 27.; Dictionary, voc. Vis et metus; Erikine, b. 4. tit. I, \ 24. 


Anfwered : The privilege of current bills is not diſputed. But in 
every action founded on a written document, it is neceſſary that the 
obligation of which it is the voucher, hall not be deſtitute of thoſe 
qualities that are eſſential to ev ery agreement. If it has been impe- 
trated by force or fear, the ſhape in which it has been framed cannot 
be of any importance. This reaſoning, indeed, 1s peculiarly appli- 
cable to the preſent caſe, For as it ariſes from the implied will of the 
acceptor of a bill of exchange, that thoſe defences which would other- 
wiſe be competent are not available againſt an onerous indorſee, this 
being a neceflary conſequence of ſubſcribing a writing of this ſort; 
ſo, where the ſubſcription has not been the reſult of his free will, but 
extorted by violence, there is no ground on which an obligation ſo 
unlimited can receive any ſupport. So accordingly, it was expreſsly 
found, 26th November 1776, Willocks contra Callender and Wilſon. 
The circumſtance of a decreet of reduction having been obtained be- 
fore the indorſation, is a ſtrong confirmation of the general argument. 
For, if by the mere execution of a ſummons, or by its being called in 

E Court, 
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Court, the right becomes litigious and incapable of alienation, ſurely, 


when a decreet has been obtained, finding the right itſelf to be void 


and null, the ſame conſequence mult unavoidably follow. 


The Lord Ordinary gave judgement againſt the defender. 


But after adviſing a reclaiming petition and anſwers, the Court 
being of opinion, that a writing impetrated like the one in queſtion 
was of no validity, 


« The Lords ſuſtained the defences, and aſſoilzied.“ 


Lord Ordinary, Hales. AR. Geo. Peron. | Alt. Corbet. 
Clerk, Menzies. : 
| C. 
0 7 &s 3 
No X. | December 7. 1787. 


DAVID CLAR K, 
AGAINST 


ALEXANDER JOHNSTON and the PROCURATOR-FISCAL of 
MID-LOTHIAN. 


PRISONER. ALIMENT.—Act 1696. How far a perſon impriſoned for 
non-payment of a fine to the private party and to the public proſecutor, is 
intitled to the benefit of the act of grace. 


* juſtices of the peace of the county of Mid-Lothian, before 
whom a proſecution had been brought by Johnſton againſt Clark, 
for an aſſault and battery, © fined and amerciated Clark in L. 6 Ster- 
« ling; L. 3 whereof to be paid to Johnſton, and the other L. 3, (after 
« deduction of expences), to the procurator-fiſcal ; and ordained the 
« defender to find caution to keep the peace for one year, under the 
« penalty of 200 merks Scots.” Having failed to pay and perform 
what this ſentence ordained, Clark was incarcerated in the priſon of 
Canongate ; and ſoon after, he applied for the benefit of the act 1696. 

The magiſtrates having found the priſoner intitled to no aliment,” 
he preſented a bill of advocation ; in which it was ſtated, that a fine 
or damages, though reſulting ex delicto, were nevertheleſs a civil debt, 
and the impriſonment in queſtion, it being for that cauſe, ſuch as by 


the expreſs terms of the {ſtatute intitled the complainer to the bene- 


fit claimed. To this plea was oppoſed the judgement of the Court 
in the caſe of Macleſlie, 23d November 1738, where it was found, 
that all damages ariſing ex delicto, were comprehended under the ex- 

| ception 
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ception of the ſtatute reſpecting priſoners for criminal cauſes,” 
whom it declares * to be in the ſame ſtate as formerly.“ 


The Lord Ordinary on the bills reported the bill and anſwers to 
the Court, who were unanimouſly of opinion, that the precedent in 
the caſe of Macleſlie ought to be departed from; and that damages, 
though ex delifo, awarded to a private party, were, in the ſenſe of the 
ſtatute, © a civil cauſe of impriſonment.” 


Some, though not a majority of the Judges, thought that the fine 
decreed to the procurator-fiſcal was to be viewed in the ſame light. As 
to © the caution for keeping the peace,” there was no doubt enter- 
tained of the borough being bound to aliment the priſoner while con- 


fined on that account, 


In conſequence of the opinion of the Court, the Lord Ordinary pro- 
nounced this interlocutor : © Refuſes the bill; but remits to the Bai- 
lies of Canongate, with theſe inſtructions: 1,70, That they find, 
< that if the private party detains the complainer in priſon for pay- 
„ ment of the Zhree pounds awarded to him, he muſt aliment him in 
„ priſon while he is ſo detained : 240, With reſped to the forty ſhil- 
lings of expences, that they find, that if the procurator-fiſcal ſhall 
« detain Clark in priſon for payment of that ſum, he ſhall be obliged 
« to aliment him in priſon while he is ſo confined : And, 3410, With 
* reſpect to the one pound of fine, independent of the expences fore- 
« ſaid, that the procurator-fiſca] ſhall be at liberty to detain the com- 
on plainer i in priſon till that ſum be paid, without being obliged him- 
„ ſelf to pay him aliment while ſo detained.” 


Reporter, Lord ilva. AQ. Sslicitor-General. Alt. J. Anſlrather junior. 


No XI. December 11. 1787. 
ROBERT TAILZE OUR, 

AGAINST 
ELISABETH-JEAN rain 
DEATHBED, Proof of reconvaleſcence.— Being in a e tho” 

only for the Purpoſe of viſiting a friend, found ſufficient. 
"PHE lands of Barrowfield, hating been formerly deſtined to heirs- 


male, would have deſcended, after the death of the late proprie- 


tor, to Robert Tailzeour, his uncle, to the excluſion of Eliſabeth- Jean 
Tailzeour, 


err 
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Tailzcour, his fiſter. On gth April 1782, however, Mrs Tailzeour 
was called to the ſucceſſion by a deed of ſettlement ; for ſetting afide 
which, a proceſs of reduction, on the head of deathbed, was 
brought. ; 

It appeared from the proof, that in > Sohrnary 1782, the deceaſed 
had been ſeized with a conſumptive diſorder ; and that, in the fol- 
lowing month, he went to Edinburgh to take the advice of phyſi- 
cians; who gave it as their opinion, that he would not ſurvive long; 
and on 22d April he died, only thirteen days after the date of the ſet- 
tlement. 

On the other hand, it was proved, that as the ſettlement was moſt 
rational, by preventing the excluſion of a ſiſter, with whom the de- 
ceaſed had always lived on the moſt friendly terms; ſo to the hour 
of his death the teſtator had been in the full potleſſion of his facul- 
ties; that a very few days after the execution of the ſettlement, he 
had gone to the town af Montroſe, to dine with his ſiſter, and on 
that occaſion alighted from his carriage without help; and that, after 


ſtanding ſome time in the ſtreets, and converſing with ſome of his ac- 


quaintance, he went into his fiſter's houſe, which is in the marker: 
place. And this happened during market-hours. The purſuer 


Pleaded: Were the law of deathbed founded on a preſumption 
merely, that every mortal diſeaſe was accompanied with ſuch a depri- 
vation of reaſon, as diſqualifies a perſon from the right adminiſtra- 
tion of his affairs, it might be obviated by evidence, either arifing 
from the ſettlement itſelf, or from extraneous circumſtances. This, 
however, would be quite inconfiſtent with the object of the regula- 
tion, which was introduced for the humane purpoſe of preſerving the 
peace of dying perſons, and for preventing ſettlements which had 
been made or approved of by the party while in full health from be— 


ing ſet aſide, at a period when it was at leaſt a poſſible caſe, that 


owing to the imperceptible decay of the mind, which ſo often corre- 
ſponds with that of the body, the deceated had been influenced by 
ſuch conſiderations as at any other time would have had no weight 
with him. Thus, though it ſhould appear that a ſettlement made on 
deathbed was highly reaſonable, and although no circumſtances could 


be alledged from which either an improper influence on the part of 
the perſon called to the ſucceſſion, or an ill-grounded reſentment a- 


gainſt the heir at law, could be diſcovered, ſtill the deed, as executed 
by one under a legal diſability, muſt be ineffectual, 

As, therefore, 1t has been proved, thar the deceaſed, before making 
out the deed in queſtion, had contracted that illneſs which was the 
occaſion of his death, the only thing to be canfidered is, whether 
any proper evidence of reconvaleſcence has been eſtabliſhed, ſo as to 
bring his caſe under one or other of the exceptions that have been 
made to the general law. That he did not, by ſurviving the fixty days, 
remove the legal challenge, agreeably to the ſtatute of 1696, c. 4. muſt 
be admitted. It ſeems equally clear, that the other requilites of his 
going to kirk or market have not been complied with, It is true, that 
poſterior to the date of the ſettlement, the deceaſed was in the mar- 

ket- 


Dec. 1787. COURT OF SESSION. = 


ket-place, and on a markct-day ; but this alone never can be thought 
to anſwer the purpoſe of the law, which was, nor only that teſtators 
ſhould be brought into a ſituation where their conduct might be ob- 
ſerved by impartial witneſſes, but that, in the courſe of the proczed- 
ings which uſually take place there, an opportunity might be given 
of examining the real ſtate of their minds. Such an opportunity could 
not be afforded by the teſtator's having merely appeared in a market- 
place in the way of travel, or, as in the preſent caſe, for the purpoſe 
of viſiting a friend. 


Anſwered : In order to a proof of legal reconvaleſcence, by the teſta- 
tor's being at a market, it is only neceſſary that he ſhould be in the 
market-place, during market-hours, unſupported. It is no more re- 
quired that he ſhould buy or fell while there, than that, in the caſe of 
his going to church, he ſhould preach. Indeed the circumſtance of 
his not attending minutely to the obſervance of the ordinary formali- 
ties ought to go a conſiderable length in ſupport of the deed. For, 
if the mere going to kirk or market, when performed for the ſole 
purpoſe of giving effect to a ſettlement, is to be held ſufficient, though 
it muſt afford the cleareſt indication of the teſtator's declining healch, 
it would be unreaſonable that the ſame event ſhould not be attended 
with the like effect, when, ſo far from going to either of thoſe places 
with a view of excluding the legal challenge, it appears that none of 
the parties imagined this to be neceſſary. This reaſoning has been 
confirmed by ſeveral deciſions. In that of the Earl of Roſeberry 
contra his Siſters, 29th July 1736, the deceaſed had come to Edinburgh 
from his country- ſeat, and afterwards went to the croſs, between the 
hours of twelve and one in the forenoon : and although it was ob- 
jected, that the croſs was not a market-place, the objection was over- 
ruled. 


The Lords, not unanimouſly, © ſuſtained the defences,” 


Reporter, Lord herville, AQ. Wight, Maclaurin. 
Alt. Lord Advocate, Aber cromby. Clerk, Menzies. 
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No XII. December 11. 1787. 


KLE o BLACK, 
AGAINST 


DAVID BLACK. 


DEATHBED.—Not neceſſary to conſtitute deathbed, that the ilncſs ſhould 
| before the date of the ſettlement be » violent as to OY the party to 
| his bed, or even to his houſe, 


| | AY action was brought by Alexander Black, for ſetting afide a deed 
f | of ſettlement in favour of David Black, as having been executed 
j 2 while the granter was on deathbed. 

| It was proved, that for ſeveral years the teſtator had laboured un- 
| der a ſevere cough, attended with a difficulty of breathing; that be- 
fore executing the ſettlement, he had become conſiderably weaker ; 
and that he died thirty-five days after ; but that he had never been 
confined to his bed, or even to his houſe, nor prevented by his ill- 
neſs from going about his ordinary buſineſs, his faculties till the laſt 
remaining 1n full vigour, 


Pleaded in defence: The law of deathbed, which originally reſulc- 
ed from feudal principles, and was afterwards continued from a diſ- 
truſt of the Popiſh clergy, who often exerciſed their influence on dy- 
ing perſons, to the difinheriting of the legal heirs, ought now to be 
confined within very narrow bounds. But even while its operation was 
moſt extenſive, the ſettlement in queſtion could not be thought to fall 
under it. It is true, that the deceaſed did not outlive the tixty days, 
| | and that he was not either at kirk or market. Thele circumitauces, 
| however, are not indiſpenſably neceſſary to validate a ſettlement, but 
| only to prove, in thoſe caſes where the teſtator had been formerly ill, 
6 that he had been reſtored to ſuch a ſituation as ſufficiently qualified 
1 him for making a diſtribution of his effects. But here there is no 
occaſion for any proof of reconvaleſcence; becauſe it does not appear, 
that before making the ſettlement the teſtator laboured under ſuch a 
diſtemper as could ſubject his actings to any legal objection. He was 
neither . nor on deathbed, but continued, for a month after, to con- 
duct his affairs in his ordinary way, and with his uſual propriety. 
If it were ſufficient to conſtitute deathbed, that the moſt trifling indi- 
cation of decay had appeared, there would be no end to diſputes of 
this ſort. 


Arfeered : 
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Anſwered : Though the cauſes from which the law of deathbed was 
at firſt introduced may not now exiſt, the regulation itſelf is not the 
leſs binding; nor has it yet ceaſed to be of the utmoſt uſe in preſer- 
ving the rights of the lawful heirs, and the quiet of dying perſons. 
To admit the argument offered on the part of the defender, were to 
ſet it afide altogether. It is not neceſſary for ſupporting a challenge 
on the head of deathbed, that the diſtemper under which the teſtator 
at the time laboured ſhould. be a morbus ſonticus, or the certain cauſe 
of immediate death. All that is required is, that at the time of ma- 
king the ſettlement he ſhall have been ſubject to that particular ill- 
neſs which terminated in his death: A circumſtance fully eſtabliſhed 
in the preſent caſe, where the diſorder being of the conſumptive ſort, 
its ordinary ſymptoms had appeared, and grew more and more di- 

ſtreſſing as his diſſolution approached. 


« The Lords repelled the defences.” 


Lord Ordinary, Antervi.le. AR. Dean of Faculty, Haga-t, 
Alt. Maconochie, Aberetamly. Clerk, Colguboun. 
8 C. 
rr... —— 
No XIII. January 14. 1788. 


JOHN BALFOUR, 
AGAINST 


PATRICK MONCRIEEE 


WARRANDICE. PERSONAL and REAL, —Real warrandice, how far 
effeftual againl jingular ſucceſſors, if it be not ſpecified in the warrantor”s 


infeftment. 


HE late Mr Balfour Ramſay was proprietor of the lands of Dem- 

perſtone in fee-fſimple, while his wife, Mrs Anna Ramſay, held 

thoſe of Whitehill under a ſtrict entail, in favour of the heirs-male of 
her body, bearing the name and arms of Ramſay. 

In order to preſerve the repreſentation of the two families, it was 
agreed, that Mr Balfour Ramſay ſhould convey the lands of Demper- 
{tone to his ſecond ſon, under an obligation to exchange them with 
his elder brother for the lands of Whitehill. Theſe laſt the ſecond 
ſon was to hold under the limitations of the entail. 

The propoſed exchange was effected ſoon after Mr Balfour Ram- 
fay's death. The nature of the tranſaction was diſtinctly ſet forth in 
the diſpolition of the lands of Demperſtone, in favour of Mr John 

| Balfour. 
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Balfour, the eldeſt ſon. But in the charter under the great ſeal which 
followed, it was only ſtated in general terms, and in the inſtrument 
of ſeiſin it was not at all mentioned. 

Mr Balfour afterwards ſold the lands of Demperſtone to Mr Mon— 
crieft, who refuſed to pay the price, on this ground chiefly, that it | 
any of the ſons of Mr Balfour, who were the proper heirs of entail in 
the lands of Whitehill, ſhould at any time enter their claim, Mr Bal- 
four's younger brother and his heirs might have recourſe, in virtue of 
the real warrandice, againſt the lands of Demperſtone. Mr Baltour, 
on the other hand, contended, that as the circumſtances of the exchange 
did not appear from his infeftment, thoſe who purchaſed from him 
were perfectly ſecure. He | 


Pleaded : Nothing can affect a ſingular ſucceſſor in landed property, 
which is not accurately pointed out in the records. Even where, from 
a regiltered ſeiſin, it appears, that ſome limitation or incumbrance 
was intended, and where its nature and extent is preciſely ſpecified in 
the charter or other warrant for taking infeftment, this is not enough, 
if it do not enter the infeftment itſelf. The caſe of real warrandice 
is not an exception from the general rule. It has indeed been ſaid, 
by ſome of our lawyers, to be effectual even againſt ſingular ſucceſ— 
{ors, if the nature of the bargain has been mentioned in the deed but 
by this mult be underſtood, ſuch a writing or document as is inſerted 
in a proper record for publication, or in other words, in the regiſter 
of ſeiſins, into which alone purchaſers are obliged to look for diſco- 
vering incumbrances on land. Without this, the boaſted ſecurity of 
our records would prove a ſnare to thoſe who relied on them; Bank- 
ton, b. 1. tit. 19. 4 4.; Erſkine, b. 2. tit. 3. H 51. ; Dictionary, vol. 2. 
p. 70. 71.; Forbes, 17th July 1706, Campbell contra The Creditors of 
Park ; Fountainhall, 27th November 1711, Lady Monboddo contra 
Haliburton, | 


Anfecred : It is true, that in conſequence of various enactments 
reſpecting different deeds which are uſed for the tranſmiſſion or bur- 
dening of landed property, no incumbrance can now be impoſed on 
it by the agreement of parties, which may not be diſcovered on a pro- 
per ſearch of the public regiſters. But there are many incumbrances, 
which, as they ariſe from the operation of the law, and without any 
poſitive agreement, muſt ſtill be enforced in the. ſame way as if theſe 
enactments had never been made. Thus, the rights of courteſy and 
terce, and in the ſame manner, the legal reverſion of adjudications, 
although the two former do not appear from the infeftment of the 
huſband and wife, and although the laſt cannot, in general, be diſ- 
covered from the adjudger's ſeiſin, muſt ever be effectual againſt the 
lands. A right of real warrandice is preciſely in the ſame ſituation. 
It the circumſtances of the exchange appear in the diſpoſition or 
other deed of conveyance, the party warranted has, by the act of the 
law itlelf, the ſame preference, in caſe of eviction, over every one lay- 
ing claim to the lands originally belonging to him, as if the infeft- 
ment 1n his perſon had never ſuffered any alteration ; Erſkine, b. 2. 
tit. 3. I 26, 

A 
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A preciſe determination of the general queſtion was here unneceſ- 
ſary, it being ſufficient for Mr Moncrieff the purchaſer's argument, 
to ſhow, that the right given to him was of ſuch a queſtionable nature 
as juſtified his refuſal to pay the price. But the caſe was thought by 
the Court to be attended with conſiderable difficulty; and it was only 
upon Mr Balfour's younger brother's agreeing to concur in the con- 
veyance in favour of Mr Moncrieff, and thereby renouncing his claim 
of recourſe, that, in a ſuſpenſion of a charge for the price, 


„„The Lords found the letters orderly proceeded.” 


Reporter, Lord Alva, | Act. Rolland. Alt. Blair. 
Clerk, Sinclair. 
| G 
No XIV. January 16. 1788, 


GEORGE PICKERING, 
AGAINST 


SMITH, WRIGHT, and GRAY. 


Rich IN SecurITY. BANKRUPT.—AQt 1696. An heritable bond 
granted in ſecurity of ſums to be paid on a caſh-account, ineffefual, except 
as to payments made prior to the infeftment, 


Aus KING granted to Smith, Wright, and Gray, bankers, an 
heritable bond for L. 2:00; on which infeftment was taken. 
They, on the other hand, by a ſeparate deed, acknowledged “ that they 
had not then paid the above ſum ; but that the bond was intended as 
a ſecurity for ſuch payments as they already had made, or ſhould 
thereafter make, during the currency of a cath-account which they 
had opened in his tavour.” | 
King accordingly received from time to time conſiderable fums ; 
but having afterwards become bankrupt, and diſponed his eſtate to 
Pickering, as truſtee for his creditors, the latter inſtituted an action 
for reducing this heritable ſecurity ; and 


Pleaded : By the ſtarute of 1696, cap. 5. it is enacted, for the pre- 
vention of fraud, That any diſpoſition, or other right that ſhall be 
granted for hereafter, for relief or ſecurity of debts to be contrafted 
&« for the future, ſhall be of no force as to any ſuch debts that ſhall be 
“ found to be contracted after the ſciſin or infeftment following on ſuch 
&« diſpoſition or right.“ The ſecurity in queſtion having been evidently 
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granted for a debt to be contracted “ for che future,” if it ever 
was to exiſt at all, comes directly unter the words of the law: ſo 
that it is needleſs, while the expreſſion is thus unequivocal and clear, 
to inquire, whether future debts, altogether indefinite, may have been 
more eſpecially the object of the ſtatute. Though in theſe the dan- 
ger of fraud might be greater than in definite debts, the language of 
the enament proves, that it was apprehended to exiſt in both. Ac- 
cordingly the Court having applied the ſtatute to indefinite debts, in 
che caſe of Macdowall contra Rutherford, 19th January 1715, Bruce, 
applied it equally to ſuch as were future, though definite, in that 


of Kinloch contra Dempſter, 13th June 1750, Kames, 


HAnſavered : Prior to the ſtatute, it was uſual to give infeftments in 
ſecurity of all debts to be contracted, and of all cautionary obliga- 
tions to be incurred in future. By means of theſe, not only perſonal 
but real creditors, whoſe rights were polterior to thoſe infeftments, 
could be poſtponed at pleaſure : A practice of a fraudulent tendency, 
and as ſuch mentioned by Lord Stair, in a paſſage, (b. 2. tit. 3. $ 37.), 
where the caſe of the creditors of Langton is referred to as an ex- 
ample, aud which is thought to have given occaſion to the act of 
parliament quoted. But the preſent ſecurity, on the contrary, was 
made for repayment of a ſpecific debt, being the balance of a caſh- 
account, not exceeding L. 2500; the onerous, cauſe for granting 
which ſecurity exiſted from the time when the defenders agreed to 
pay ſo much money. If the records were inſpected, the eſtate would 
appear burdened to that amount; but it is difficult to conceive how 


_ creditors could be thus enſnared, or how any loſs could ever reſult 


from the diſcovery that in fact the burden was of no leſs extent. 


Replied: The mere promiſe to advance money 15 of no ſignificance, 
as it could not afford ground for an action of damages. 


Obſerved on the Bench: So ſalutary an enactment ought not to be 
narrowed in its conſtruction. Far from introducing any innovation, 
it does no more than confirm the doctrine of our Feudal law. The loan 
of the money was eſſential to the conſtitution of the right in queſtion. 
But it is abſurd to conceive this right continually fluctuating between 
exiſtence and non-exiſtence, according as the money, during the cur- 
rency of the caſh-account, ſhould have been paid, repaid, and paid 
again ; the creditor being of courſe the vaſlal one day, the next not ſo, 
the third a ſecond time vaſſal, and ſo forth, | 


The Lords ſuſtained the reaſons of reduction of the heritable bond, 
ſo far as reſpected the ſums advanced poſterior to the date of the ſeiſin 


thereon. 


Reporter, Lord Stone feld. Act. Dean Faculty. Alt. Blair. 


Clerk, Home. 
8. 
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No XV. Fanuary 16. 1788. 
HUGH FINL AX, 
AGAINST : 9 


BERTRAM, GARDNER, and COMPANY. 


BANKRUPT. Act 1783.—The ßroduction of an intereſt in the action a- 
gainſt a poinder, equivalent to * ſummoning” by the party producing. 


1 having poinded the effects of his debtor, who became bank- 
rupt, in terms of the ſtatute of 1696; and another creditor, in vir- 
tue of the late bankrupt- ſtatute, having raiſed an action againſt the 
poinder, Bertram, Gardner, and Company appeared in that action, 
producing their intereſt, and craving to be conjoined. To this it 
was objected by Finlay, That the permiſſion of the ſtatute to other 
creditors to claim their proportions of the goods poinded, is qualified 
by this expreſs proviſo, © that they make their claim by ſummoning 
<« the poinder:“ whereas, here was no ſummons, but merely an ap- 
pearance in an action already inſtituted, | 
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The Court were unanimouſly of opinion, that the judicial demand 
made by the production of the intereſt in queſtion, was a ſtronger 
ſtep, in bar of the limitation © of four months,” than the mere ſum- 
moning of the poinder, which, as the ſimpleſt mode, was allowed for 
the convenience of the creditors claiming ; and it was obſerved, that 
the ſame interpretation had been given to the act of ſederunt of 1662, 

by holding production of an intereſt as equivalent to citation, the ex- 
preſſion which is employed in that act. 


« The Lords, therefore, repelled the objection.” 


Reporter, Lord Dre, torn, Probationer. For Finlay, M*Cormick. Alt. Tait. 
Clerk, Home. 
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No XVI. | | January 19. 1788. 
MARY COWAN, and ANDREW COWAN her Father, Petitioners, 


Jur18DICTION.—Nobile officium. In the appointment of a factor loco 
tutoris, the flrifteft attention required to the eftabliſhed regulations. 


PHE huſband of Mary Cowan died poſſeſſed of property, both he- 
ritable and moveable, leaving ſeveral infant children by her, but 
without having made any ſettlement of his effects, or nomination of 
tutors or curators to his children. Along with her father, ſhe pre- 
ſented a petition to the Court, ſtating theſe circumſtances, and adding, 
that the tutor-of-law was, by reaſon of infirmity, incapable of diſ- 
charging that office; and therefore praying, that ſhe might be ap- 
pointed fafrix loco tutoris to the children during her widowity, On 
adviſing the petition, it was 


Obſerved on the Bench: The granting of factories loco tutoris, is in 
itſelf a ſtretch of the powers of the Court, and in every inſtance ought 
to be ſtrictly guarded by the eſtabliſhed rules. In the preſent caſe, 
as the application is only made in the names of the mother of the 
children, and of her father, intimation oughr to be given under form 
of inſtrument to the two neareſt agnates, not becauſe their conſent is 
deemed eſſential, but in order that they may have an opportunity of 
ſtating any relevant objection to the proceeding. 


The Court having unanimouſly acquieſced in this opinion, 


The above-mentioned intimation was accordingly ordered. 


For the petitioner, Dickſon 
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Ne XVII. January 22. 1788, 


PATRICK ALISON, 
4064 


MARGARET PROUD FOOT and ADAM LITST ER. 


Ack. Lands let for ninetcen years, not to be ſubſet, without a ſpecial 
authority from the landlord. 


ATRICK ALISON let part of the lands of Newhall, for nineteen 
years, to James Wilſon, “ ſecluding his heirs, executors, ad- 
« judgers, and aſſignees, except in the event of his wife's ſurviving 
« him, in that caſe he ſhall have power to aſſign to her what years of 
&« the tack {hall be then to run.” | 
James Wilſon aſſigned the leaſe to Margaret Proudfoot his wife, who 
immediately after his death ſubſet the lands to Adam Litſter. An 
action was brought by Mr Aliſon, the landlord, for ſetting aſide this 
ſubleaſe, when it was 


Pleaded in defence: The contract of location is not in its own na- 
ture perſonal or intranſmiſſible. In the Roman law, even with reſpect 
to lands, a leſſee might transfer his right to another, provided the 
leſſor could ſuggeſt no relevant objection to his character or circum- 
ſtances. L. 1. C. Locati. 

It is true, that in very ancient times this agreement was, by the 
conſtruction of our courts of law, put on a different footing. This, 
however, entirely aroſe from circumſtances of a temporary nature; 
from the rudeneſs of the age, landlords then relying more on the 
fidelity of their tenants and retainers than on the protection of the 
laws; from the municipal regulations of the country, which rendered 
proprietors of land reſponſible for the conduct of thoſe who reſided 
on their eſtates; and alſo from the nature of the preſtations then exi- 
gible from tenants, which, conſiſting almoſt entirely of perſonal ſer- 
vices, brought them nearer the ſtate of menial ſervants, than that of 
a modern farmer. Hence it was, that a leaſe, during theſe periods, 
was conſidered as a contract fri: juris. If given to a woman, it fell 
by her ſubſequent marriage. If to a man, it became void by his 
death. It was alike incapable of voluntary or of judicial tranſmiſſion. 

But for more than a century paſt, this contract being ever wiſely 
enforced by our judges, in conformity to the ſenſe of the country, 
has regained much of its original nature. It is no longer the per- 
ſonal ſervices of the tenant, or his peculiar qualifications, (leaſes of 

| land 
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land being frequently expoſed to public roup), but the rent in money 
which he can afford to pay, which a landlord has in view. Hence 
the heirs of a tenant are now uniformly admitted, unleſs particularly 
excluded. His creditors, in the ſame manner, if they will undertake 
to pay the rent, may, in virtue of legal diligence, enter into poſſeſſion 
of the farms, either by themſelves or by their factor. A tack granted 
to a woman does not fall by her marriage. And it has been expreſsly 
found, with regard to a leaſe for nineteen years, even although aſſig- 
nees had been ſpecially excluded, that the lands might nevertheleſs be 
ſubſet. From that time alſo, it has become uſual for landlords to 
expreſs in the leaſes granted by them, the whole reſtrictions they in- 
tend to impoſe; and thus the preſumption in favour of the tenant is, 
in caſe of their ſilence, rendered altogether deciſive. 

Indeed, what purpoſe could it now ſerve, to create, by implication, 
a prohibition either againſt aſſigns or ſubtenants, when, inſtead of a 
landlord's well-grounded expectation of having only for his tenant 
the perſon he contracted with, he muſt, on the demiſe of the original 
leſſee, admit in their order, all perſons who are in the remoteſt de- 
gree related to him, although they be minors, idiots, or irretrievably 
bankrupt? or why ſhould he have a power of rejecting an induſtrious 
aſſignee or ſubtenant, when, in caſe of the tackſman's bankruptcy, 
judicial aſſignees, altogether ignorant of the art, and perhaps, from 
their poverty, equally deſtitute of the means of cultivating the farm, 
muſt be admitted, unleſs the leſſor has taken care, by a ſpecial provi- 
ſion, to exlude them? Balfour, voce Aſſedation; Craig, lib. 2. dieg. 5. ; 
Dict. voce Tack, roth March 1775, Gillon contra Muirhead. 


Anſwered : Although ſome of the — ala in former times 
contributed to a limited interpretation of the tenant's right do not 
now exiſt, it is ſtill of the utmoſt importance to landlords, that they 
{hall have a power of rejecting, without aſſigning any reaſon, thoſe 
perſons, in the character of athgnees or ſubtenants, with whom they 
are diſlatisfied. 

A proprietor of lands 1s no longer indebted to the faithfulneſs of 
his tenant for his perſonal ſafety. He is not anſwerable to the ſtate, 
or to individuals, for his tenant's conduct in ſociety ; but he muſt 
ever depend on his tenant's perſonal induſtry for the payment of his 
rents ; on his peculiar qualifications as a farmer, eſpecially at a time 
when farming has become a ſcience, for the right cultivation of his 
lands ; and on his peaceable and neighbourly diſpoſition, not only for 
his own quiet, but for that of the other tenants on his eſtate. A 
thouſand inſtances might be given, where a man, to whoſe character 
and circumſtances no legal objection could lie, might, as a tenant, 
bring the greateſt inconveniency and loſs on his landlord. 

The few alterations, ſome of them perhaps ſcarcely juſtifiable, that 
have occurred in the interpretation of this agreement, do not go ſo 
far as has been ſtated. A leaſe, where aſſignees are not excluded, 
may be carried by adjudication; the favour of creditors making way 
for this exception from the general rule. From a preſumption, that a 
tenant's repreſentatives, generally the deſcendants of his body, will 

inherit 
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inherit the ſame diſpoſitions, and follow out the ſame methods of cul- 
ti vation, another exception has been introduced in favour of heirs. 
And it has been once found, in the caſe of a leaſe granted to a wo- 
man, which did not at any time become forfeited by her marriage, 
but was merely ſuſpended during the coverture, that the huſband, 
in the wife's right, might continue to poſſeſs the lands; this being 
equally advantageous to the proprietor as to the leſſee. | 

But unleſs in tacks of fuch an endurance as brings them almoſt on 
a footing with rights of property, all the ocher reſtraints are {till in 
force. Without a power of aſſigning, aſſignees are excluded: and al- 
though in one caſe, which was attended with peculiar circumſtances, 
it appears to have been found, that an excluſidn of aſſignees did not 
prevent ſubſetting, no determination has been ſince pronounced which 
has given a ſanction to that precedent. With the exception, too, of 
Mr Erſkine, who ſpeaks doubtfully on the ſubject, all our writers, 
ancient and modern, have uniformly held, that ſubleaſes are not per- 
mitted, . unleſs in virtue of a ſpecial authority from the landlord, or 
in conſequence of particular circumſtances, which do not here occur, 
Balfour, voce Aſſedation, c. 40.; Dirleton, voce Tack; Stair, b. 2. 
tit. 9. F 22. 26. ; Sir George Mackenzie, b. 2. tit. 6. F 8. ; Bankton, 
b. 2. tit. 9. F 15. ; Kilkerran, voce Tack, No 7. 


Both parties endeavoured to obtain ſome confirmation to their ſeve- 
ral arguments, from the peculiar circumſtances of the caſe, And the 
determination of the Lord Ordinary, though he alſo expreſſed an opi- 
nion in favour of the defenders on the general point, was chiefly 
founded on theſe. But the final deciſion of the cauſe was reſted on 
this principle, That in a leaſe of no greater endurance than nineteen. 
years, neither aſſignees nor ſubtenants were admiſſible, unleſs in vir- 


tue of a ſpecial paction. 


The interlocutor of the Lord Ordinary was in theſe terms: 

« Having conſidered the principal tack libelled on, which ſets the 
farm for ninetcen years to James Wilſon, ſecluding his heirs, ad- 
„ judgers, executors, and aſſignees, without mentioning ſubtenants, but 
« allows him to aſſign the tack to his wife, in caſe ſhe ſurvives him, 
„and which farm ſhe accordingly ſubſet to the defender, Adam Lit- 
“ ſter, for the remaining youre of the tack : therefore ſuſtains the de- 


60 fence, c. 


After adviſing a reclaiming petition, with anſwers, a hearing was 
ordered on the general point; and the Court, by a conſiderable majo- 


rity, altered the interlocutor of the Lord Ordinary, 


- The Lords found, © That Margaret Proudfoot, the defender, had 
no right to grant the ſubleaſe under reduction; and therefore re- 


& duced the ſame.” 


Lord Ordinary, Juſſtice - Clert. Act. Wight, Rolland, Ceo. Ferguſſon, Geo. Robertſan. 
Alt. Dean of Faculty, Mackintoſh, Ro, Craigie, Clerk, Sinclair. 
I + 
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Ne XVIII. | 7 February 7. 1788. 


HUGH GRANT, 
AGAINST 


The DUKE of GORDON. 


PATRONAGE.— One of the patrons in an united pariſh, may preſent on 
every vacancy, if no preſentation be ofered by the other patron, 


IN 1726, a vacancy in the united pariſhes of Moy and Dyke had 
been ſupplied in cenſeqence of a preſentation from the predeceſ- 
ſor of Mr Hugh Grant. 

In 1782, on the death of the incumbent, different preſentees were 
offered, by the Duke of Gordon, as having right to the ſole patron- 
age; and by Mr Hugh Grant as patron of Moy. And the ſettlement 
having been delayed till the queſtion of right ſhould be determined 
in the civil courts, it was at length found by the Court of Seſſion, 
that the patronage of Moy belonged to Hugh Grant, and that of 
Dyke to the Crown. 

Still, however, the Duke of Gordon, whoſe anceſtors had been in 
uſe of preſenting in this pariſh, inſiſted, that the patron of Moy ha- 
ving exerciſed his right on the immediately preceding vacancy, the 
perſon named by himſelf ſhould be preferred; or that at leaſt the right 
of preſentation ſhould be held as devolved, for that time, to the preſ- 
* 


Obferved on the Bench: The enactment of 1617, c. 3. provides, 
\ that, in the union of two or more pariſhes, the preſentation of mi- 
« niſters ſhould be appointed by the commiſſioners of tithes, to per- 
ce tain to the. patrons allernis vicibus,” But by this it was not in- 
tended to abridge the rights of patrons, but merely to regulate the 
Poſſeſſion, in the only way which the nature of the caſe admitted of, 
When, therefore, the patron who may preſent on a particular vacan- 
cy does not chuſe to exerciſe his right, that of the other, mesting 
with no obſtrucuon, muſt be allowed its fulleſt influence. 


« The Lords preferred the preſentee of Mr Hugh Grant.” 


Lord Ordinary, Swinton. AQ. Blair, Fa. Grant. Alt. Maclaurin, 
Honyman, T ait. Clerk, Sinclair. 
C. 
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No XIX. | February 13. 1788. 


ANDREW BALE 
AGAINST 


ROBERT AITKEN, and others. 


PERICULUM.—The price of flax-ſeed found due, though it was inſufficient, 
the purchaſers not having complained till after it had been ſown. 


T2 Onanr A1TKEN, and others, purchaſed a quantity of lint-ſeed, 
for ſowing, from Andrew Baird, who had imported it from Riga. 
It had been inſpected, in the uſual manner, by the public officers ap- 
| pointed for that purpoſe ; but in general it turned out extremely ill. 
and in ſome inſtances its inſufficiency appeared before it was ſown. 
An action having been brought for the price, it was 


Pleaded in defence: Every merchant is underſtood to warrant the 
ſufficiency of the goods which he has fold at the ordinary price; and 
therefore, when theſe have proved altogether unfit for the uſes of the 
purchaſer, he is liable in damages. Surely then, in ſuch a caſe, he 
can have no claim for the price. It is true, that with reſpect to ſome 
articles, if they are not returned within a reaſonable time, the pur- 
chaſer will not be allowed to complain; but this rule cannot hold in 
the caſe of flax-ſeed, the goodneſs of which can only be known with 
certainty from its growth. 


Anſwered : It is not from the bad quality of the flax-feed, but from 
the raſh and precipitate conduct of the purchaſers, that any damage 
has here ariſen. For if it had been duly returned, as, after its inſut- 
ficiency was obſerved, it ought to have been, or if, as is commonly 
practiſed where there 1s any doubt, a proper experiment had been 
made before ſowing the whole; the merchant, on receiving it from 
the purchaſer, would have been enabled to return it to the original 
furniſher, and thus matters would have been brought to the ſame 
ſtate as if it had never been imported into this country. 


It was alſo ſtated fur the purſuer, that of all thoſe who had pur- 
chaſed tflax-ſced from him, the defenders alone had offered to com- 
plain; from which he inferred, that the badneſs of their crops muſt 
have been, in a great meaſure, occaſioned by ſome neglect in their 
method of cultivation. Burt the caſe was decided on the general prin- 
ciple, That the purchaſers of articles of this ſort were bound to make 
a proper trial, before they proceeded to fow in any conſiderable quan- 
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tity, ſo that, if inſufficient, the goods might be returned to the 
ſeller. 


« The Lords repelled the defences, and found the defenders liable 


„in expences.' 
Lord Ordinary, Eſtgrove. Act. Maconochie. Alt. Hay. Clerk, Nlengies. 
25 


No XX. March 6. 1788. 


HENRYT;}LINDSAY, 
AGAINST 


WILLIAM. DRYSDALE. 


MEMBER OF PARLIAMENT, —Nominal and fictitious. 


WAS LIN Ds Ax's claim to be inrolled among the freeholders of the 
5 county of Fife, as liferent- ſuperior of certain lands, was rejected 
at the meeting for election in 1787; the freeholders conſidering the 
feudal titles exhibited for him as nominal and fictitious. | 

He afterwards preferred a complaint to the Court of Seſſion. An- 
ſwers were given in, in the name of Mr Dryſdale, one of the free- 
holders; and Mr Lindfay was required to confeſs or FINE the follow- 
ing particulars : 

1//, Whether the right which had been made over to him by his 
elder brother, the jar of the ſuperiority, and proprietor of the lands, 
was not entirely gratuitous ? 

24ly, Whether his brother had not defrayed the expence incurred, 
not only in framing the neceſſary writings, and in entering the claim 
in the freeholders court, but alſo in diſcuſſing the legality of it in the 
Court of Seſſion? 

3aly, Whether the feu-duty exigible by the claimant was not 28. 
6d. yearly, doubled at the entry of an heir or fingular ſucceſſor ? 

4thly, Whether the right had not been granted by his brother, and 
received by him, for the ſole purpoſe of giving him a title to vote, 
and without any regard to the pecuniary emoluments ariſing from 
it? 

5thiy, Whether, though the claimant had granted no written obli- 
gation to renounce his right when it was convenient for his brother, 
he did not conſider himſelf as bound in honour to do ſo? And, 


_ Othly, 
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6thly, Whether, though the claimant had not poſitively promiſed 
to exerciſe his right of voting at the will of his brother, he did nor, 
however, conſider himſelf as obliged to give his vote to the candidate 
patroniſed by his brother, in oppoſition to his own withes ? 

To theſe queſtions Mr Lindſay gave in anſwers ; in which he ad- 
mitted the truth of the four firſt articles. But with regard to the 5 
and 67%, he declared, That he confidered himſelf to be under no ob- 
ligation whatever, expreſs or implied, either ro give up his liferent, 
or to exerciſe his right of voting at the will or for the behoof of his 
brother, any more than if he had acquired the ſame right by pur- 
chaſe from a ſtranger. Theſe anſwers were ſubſcribed by Mr Lind- 
fay, who profeſſed his readineſs to undergo a judicial examination on 
oath, or to enter into any other inquiry, by witneſſes or otherwiſe, 
which ſhould be thought neceſſary for a full and accurate diſcuſſion 
of his right, This inquiry, however, Mr Dryſdale declined, chuſing 
to reſt his argument on the circumſtances which were acknowledged 
as ſufficient for his purpoſe. 


As the general arguments on both ſides were the ſame with thoſe 
uſed in the queſtions occurring in 1786-7, on occaſion of the election 
in the county of Renfrew *, it is unneceſlary here to repeat them. 


By ſome of the Judges it was thought, that by the proceedings 
which had been recently held in the Court of Sefton, and in the 
Houſe of Lords, they were now at liberty to enter into a full diſquiſi- 
tion as to the legality of what are commonly called nominal and ficti- 
tious votes, unreſtrained by any former deciſions. The majority of 
the Court, however, being of opinion, that the trifling pecuniary va- 
lue of the right was not by itſelf a ſufficient proof of nominality ; and 
that the other circumſtances of the caſe did not eſtabliſh the exiſtence 
of any /atent or implied truſt in Mr Lindſay, 


The Lords found, That the freeholders had done wrong in refuſing 
to admit Mr Lindſay to the roll. 


For the Complainer, Dean of Faculty, Macleod Bannatyne. Alt. Blair, Geo. Ferguſon. 
Clerk, Orme. 
| C. 


* See 20th February 1797, Macdowall contra Buchanan, &c. 
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No XXI. | June 13. 1788, 
JAMES RUSSEL, and others, 


AGAINST 


PATRICK FRASER. 


PRESUMPTION. Payment of a bill preſumed from circumſtances, though 
the ſexenmal preſcription had not elapſed. 


PiKacun granted a promiſſory note to Alexander Boog, who lived 
five years and ten nionths after its date in 1780, without having 
made any claim upon it. Action, however, for the payment was rai- 
ſed by Ruſlel, and other truſtees of the heir of Boog. The defender 
ſtated a variety of circumſtances, from which it appeared that the 
debt was already paid ; and | | 


Pleaded : It is true, the period of the ſexennial preſcription was not 
fully elapſed ; but evidence of payment from circumſtances is to be 
received againſt every document of debt; Stair, b. 4. tit. 45. H 23. 
Bankton, b. 4. tit. 34. F$ 2. Nor can it make any difference, whether 
the law has eſtabliſhed with reſpect to ſuch documents a longer or a 
{horter preſcription, 


Anſwered: When there was no other preſcription of bills of ex- 
change but that of forty years, preſumptions of payment were ſome- 
times received againſt ſuch as had ſtood unretired for a long tract of 
time, though leſs than the period of preſcription. But the ſtature of 
1772 ſeems to ſuperſede every arbitrary determination in this matter, 
and to preclude all preſumptions of payment, when the document 1s 
unretired, and the term of the ſtatute not elapſed. The preſent, ac- 
cordingly, 1s thought to be the firſt inſtance in which ſuch an attempr 
has occurred, | 


The Lord Ordinary pronounced this interlocutor : © The Lord Or- 

“ dinary having conſidered, &c. is of opinion, that the circumſtances 
“founded on by the defender afford a ſtrong degree of probability, 
« that the contents of the promiſſory note libelled on were paid in the 
“manner condeſcended on by him: But, in reſpect of difficultics 
occurring in the caſe, he does not think it proper for him, judging 
“ ſingly as an Ordinary, to cut down a clear valid obligation remain- 
ing in the hands of the creditor, and not cf an old ſtanding, upon 
| arguments 
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arguments and preſumptions alone, without legal or direct evidence 
« of its extinction; and therefore repels the defences.” 


But the Court © altered the interlocutor, and found ſufficient pre- 
« ſamptive evidence, that the promiſſory note libelled had been paid 
4 or accounted for by the defender to Boog.“ 


Lord Ordinary, Eſſgrore. Ad. Huy. Alt. M. Roſe. Clerk, Menzice. 
S. 


No XXII. June 17. 1788. 
LORD MAC LEO D, 


AGAINST 


ALEXANDER ROSS and CHARLES MUNRO. 


THIRLAGE.—No multure can be demanded for grain due to the ſuperior 
of the aſtricted lands, although he ſhall accept of a Jum of money in lieu 


of it. 


'T HE lands of Culroſhe, belonging to Alexander Roſs, and thoſe of 
Allan, the property of Charles Munro, were held feu of the 
Crown, for payment of certain quantities of grain, in lieu of which, 
for many years, a compoſition in money had been accepted of. The 
whole were thirled, guoad omnia grana creſcentia, to the mill of Delny, 
belonging to Lord Macleod; and the heavieſt rate of multure had been 
paid for all the grain raiſed on the grounds, with the exception of ſeed 
and horſe corn only. 
At laſt, an exemption was claimed correſponding to the quantities 
of grain exigible by the ſuperior ; and an action being inſtituted in 
the Court of Seſſion, for aſcertaining the rights of the parties, Lord 


Macleod 


Pleaded: The exemption from thirlage that occurs with regard to 
grain payable in kind to the ſuperior, 1s of the ſame nature with 
that reſpecting ſeed and horſe corn, and liable to the fame limita- 
tions. Both the one and the other take place, becauſe the grain thus 
ſet apart is neceſſarily applied to a uſe incompatible with its being 
manufactured by the farmer. Hence, if by any change in the mode 
of huſbandry, a leſs quantity of grain comes to be uſed in maintain- 
ing the farm cattle and horſes, the poſſeſſor of the lands is not at li- 
berty to diſpoſe of the ſurplus without paying che accuſtomed mul- 

tures. 
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tures. And in the ſame manner, if inſtead of receiving his feu-rents 
in kind, the ſuperior of the lands ſhall accept either of meal or of a 
compoſition i in money, the vaſſal cannot any longer withdraw a pro- 
portional quantity of grain from the thirl. Indeed, in the preſent 
caſe, the uniform practice of paying the heavieſt rate of multures for 
the whole corns, without any exception on account of the feu duties, 
muſt be deemed equivalent to an expreſs agreement to this effect; 


26th June 1766, Sir William Maxwell. 


Anſwered : There is a material diſtinction between the exemption 
from thirlage in the caſe of ſeed and horſe corn, and that which takes 
place with reſpect to grain due in kind to the ſuperior of the aſtricted 
lands. In the former. the exemption does not ariſe from any poſitive 
limitation of the ſervitude, but becauſe it is impoſſible to follow out 
the cultivation of the land without employing ſome part of the pro- 
duce for theſe purpoſes: but in the latter, the reaſon obviouſly is, that 
a vaſſal cannot, by any agreement of his, impoſe a reſtriction on the 
right of his ſuperior: and hence, after making a compoſition with 
him, he is intitled, as his aſſignee, to the ſame privileges. In the caſe 
quoted on the other ſide, admitting it to have been well decided, the 
circumſtances were ſomewhat different, as the teinds due to the titular, 
the ſubject of diſpute, were, in conſequence of a valuation, payable 
in meal ; 7th January 1709, Halkerſton of Rathillet contra Melville of 
Murdocairney. 


The Lords at firſt ſuſtained Lord Macleod's claim. But after ad- 
viſing a reclaiming petition with anſwers, they altered that judgement; 
and found, © that the defenders were at liberty, without being liable 
in any multures, to carry out of the thirl, unmanufactured, a quan- 
„ tity of grain equal to that due by their reſpective feu-charters to 
„ the Crown.“ | 


A petition preferred for Lord Macleod was afterwards refuſed, 


Lord Ordinary, Monboddo. Act. Solicitor- General, Geo. CO. 
Alt. Blair, Abercromby. Clerk, n. 
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No XXIII. June 19. 1788. 
WILLIAM ALLAR DES, 
AGAINST 


JAMES MORISON and ANDREW MURISON. 


PENALTY.—A creditor having prevailed in a challenge of his ground of 
debt, at the inſtance of a third party, who was, however, found not 
liable in expences—intitled to recur againſt the debtor upon the ſtipulated 


penalty for payment of ſuch expences. 


V R ALLARDES lent to William Bogie a ſum of money, for which, 
with annualrent and a liquidated penalty, the latter granted an 
heritable bond over a ſubject, in which he ſtood infeft as proprietor, 
equally with two other perſons, James Moriſon and Andrew Muriſon 
and on the bond infeftment followed. | 
This right was challenged by Moriſon and Muriſon, in an action of 
reduction *; but ſuſtained after conſiderable litigation ; though it was 
found, that no expences were due by the purſuers. 
Allardes afterwards brought a proceſs of adjudication upon the 
bond, in which Moriſon and Muriſon appeared; and making offer to 
pay the principal ſum and annualrents, while they denied. that any 
part of the penalty could be exacted, objected to the paſſing of the ad- 


judication; and 


Pleaded : An adjudication is unneceſſary when payment of a debt 
is offered to the full legal amount. Conventional penalties are only 
exigible as a recompence for the loſs of annualrent, or in order to re- 
imburſe the charges of doing diligence for recovery of the debt ; but 
by no means on account of the expences of any action which may 
take place with reſpect to it; Fac. Coll. 23d December 1757, Allan 
contra Young and Millar. Wherever ſuch expences are due, it is ſo 
found ; and thus they are repaid without the aid of the ſtipulated pe- 
nalty. In the preſent caſe, any demand of expences, under the name 
of penalty, ſeems to be even abſurd ; it having been expreſsly found, 
that © expences were not due.“ | 


Azſiered: The purſuer was intitled to have his heritable bond gua- 
ranteed to him; and for this end the expences in queſtion were laid 


* See Fac. Col. 8th March 1787. 


our, 
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out. He has therefore the ſame claim to an adjudication for theſe as 
for the expenc2 of executorial diligence, both the one and the other 
being neceſſary for rendering his ſecurity effectual, and recovering the 
debt. It is true, Moriſon and Muriſon have been found not liable to 
reimburſe the purſuer; but that does not affect the obligation which 


lies upon Bogie. 
The Lord Ordinary reported the cauſe; when 


The Court found, That the purſuer was intitled to an adjudication 
in ſecurity of the penalty in the bond. 


Reporter, Lord Hailes. Act. G. Ferguſſor. Alt. C. Hay. 
Clerk, Cordon. | 
8. 
No XXIV. | June 19. 1788. 


The MAGISTRATES and TOWN-COUNCIL of HADDINGTON, 
AGiATNST 


The BAKERS of that TOWN. 


TulxLAGE—957 invecta et illata does not extend to meal or flour im- 
ported by the inhabitants, and ground before it is purchaſed. 


T* Magiſtrates of Haddington, in an action of declarator againſt 
the bakers of that burgh, maintained, That the town had a 
right to the thirlage of znve&#a et illata; and that they were liable for 
the multure of flour which in that ſtate they had purchaſed out of the 
thirl, and imported. | 
The exiſtence of the thirlage was eſtabliſhed by the town's char- 
ters, and other documents. With reſpect to its extent, the defen- 


ders 


Pleaded: The phraſe © Tholing fire and water,” in the definition 
of the thirlage in queſtion, is interpreted by“ ſteeping and kilning,” 
in oppoſition to“ baking and brewing ;” Stair, b. 2. tit. 7. $ 20.; 
Erſkine, b. 2. tit. 9. 25. ; Dict. of Deciſ. voce Thirlage. And accor- 
dingly, in a caſe ſimilar to the preſent, it was found, 24th January 
1749, That the thirlage did not comprehend flour purchaſed when 

| ground 
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ground and then imported within the thirl; Kilk, Falconer, Town of 
Perth contra Raull and others. 


Anſwered: In the words of Lord Bankton : © If meal or ground 
malt is brought within the thirl, and fold again in kind, it falls 
« not within the thirlage ; but does if manufactured into bread or 
« ale; or otherwiſe it ſhould elude the thirlage, and render it inef- 
« fectual; whereas the ſame extends to what is brewed or baked.” 


B. 4. tit. 7. 9 49- 


The Court gave judgement agreeably to the deciſion above men- 
tioned in the caſe of the town of Perth; and 


« Found, That flour-meal and grinded malt bought by the defen- 
&« ders, after being grinded, and then imported by them into the burgh 
©* of Haddington, was not ſubject to the thirlage in queſtion.” 


Lord Ordinary, Alva. AR. C. Brown, Alt. NM. Roſs. Clerk, Sinclair. 
8. 


Ne XXV. June 25. 1788. 
ELISABETH and MARGARET BRUCE, 
AGAINST 


JAMES BRUCE. 


SUCCESSION—/4# moveable effefts, regulated by the lex rei ſite in thoſe 
which are at ſea, by the law of the country whither they were deflined by 
the proprietor. | 


HE late Mr Bruce of Kinnaird was twice married. Mr James 
Bruce was the only child of the firſt marriage. Of the {econd 
there exiſted one ſon, William Bruce; and two daughters, Eliſabeth 
and Margaret. 
William Bruce, at an early period of life, entered into the ſervice 
of the Eaſt-India Company, where he attained the rank of Major in 
the army. In the courſe of his ſervice, he acquired about L. gooo, 


which he for the moſt part employed in purchaſing bills of ex- 
L change, 
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change, drawn by the Governor-General in India, upon the Directors 
of the Eaſt-India Company in London. | 

Some of theſe bills, at the time of his death, were in the hands of 
his correſpondent in London; others were on board a ſhip, in its way 
home from India; and he had granted a power of attorney to three 
of his friends in Scotland, for, uphfting the money, and laying it 
out on ſuch ſecurity as ſhould be moſt for his advantage. As to the 
remainder of his effects, they were fituated in India, where he died 
on 3oth April 1783. At this time he had no intention of returning 
immediately to Scotland; although he often profeſſed his purpoſe of 
ſpending the laſt of his days in his native country. 

Thus, a queſtion aroſe between James Bruce, the brother-conſan- 
guinean, and Eliſabeth and Margaret Bruce, the fiſters-german of the 
deceaſed: the former contending, That the ſucceſſion was to be re- 
gulated by the law of England, which, contrary to the Jaw of Scot- 
land, admitted no diſtinction, in caſes of this ſort, between relations 
by /ull and half blood: while the latter maintained, that as their bro- 
ther was a Scotſman by birth, as his reſidence in India was merely 
occaſional, and as he had expreſſed his intention of returning home 
as ſoon as he had acquired a fortune ſufficient for his purpoſe ; the 
law of Scotland ought to be the rule: more particularly, with re- 
card to thoſe effects, which, being in the way home to Britain, could 
not be ſaid to be in England more than in Scotland. | 

It is unneceſlary to repeat the arguments that were uſed: the 
Court having conſidered the plea maintained by Eliſabeth and Mar- 
garet Bruces, with regard to the effects ſituated in India or in Eng- 
land, to be equally untemible, whether the lex domicili; or that of 
the res /ife was to be the rule. With reſpect to the bills in their 
way to Britain, it was thought that they were to be regulated in the 
ſame manner, -England being the place to which they were intended 
by the deceaſed, and where they were to be paid. 


The judgement of the Lord Ordinary was in theſe words : 


“ Finds, In, That as Major Bruce was in the ſervice of the Eaſt— 
« India Company, and not in a regiment on the Britiſh eſtabliſh- 
ment, which might have been in India only occaſionally ; and as 
„he was not on his way to Scotland, nor had declared any fixed and 
« ſettled intention to return thither at any particular time, India 
“ mult be conſidered as the place of his domicil. 2%, That as all 
e his effects were either in India, or in the hands of the Eaſt-India 
« Company, or of .others his debtors in England, though he had 
« granted letters of attorney to ſome of his friends in Scotland, im- 
« powering them to uplift thoſe debts, his res tz muſt be conſidered 
« to be in England: Therefore finds, that the Engliſh law muſt be 
« the rule in this caſe for determining the ſucceſſion of Major Bruce, 
e and conſequently that James Bruce of Kinnaird is intitled to ſuc- 
* ceed, alongſt wich Eliſabeth and Margaret Bruce, his ſiſters,” 


A 
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A reclaiming petition was preferred by Eliſabeth and Margaret 
Bruce, and refuſed without anſwers. | 


Lord Ordinary, Monbod@o. For Eliſabeth and Margaret Bruce, Dean of Faculty, 
C. 


NO XXVI. | June 27. 1788. 
HUGH INGLIS, and others, 


AGAINST 


GEORGE DEMPSTER. 


RANKING AND SALE.—No diminution of the judicial rental ſufficient ty 
annul a judicial ſale. 


ETWEEN the year 1780, when a judicial rental of the lands of 
Skibo was made up, and the ſubſequent ſale in 1786, the rents 
had fallen about a fixth part. 

On this ground Mr Dempſter, the purchaſer, offered a bill of ſuſ- 
penſion ; inſiſting, if he could not obtain a proportional abatement of 
the price, that he ſhould be allowed to renounce the bargain alto- 
gether. He contended, That as ſo remarkable an alteration, if not 
intimated by the ſeller, would vacate a private fale, there was no rea- 
ſon for giving a different effect to one carried on under the authority 
of the Court of Seſſion. | 


The Court, however, were unanimouſly of opinion, agreeably to 


many former determinations, that the plea here urged for Mr Demp- 


ſter was inadmiſſible. As it was known that the chief object of the 
judicial rental was to aſcertain the bankruptcy, and that in the in- 
terval which preceded the actual fale many alterations would neceſ- 
ſarily happen, it was the buſineſs of intending purchaſers to make a 
proper inquiry into the matter; and nothing but an undue conceal- 
ment of the facts could annul a judicial ſale, otherwiſe unexception- 


able. 


“The Lords found the letters orderly proceeded.” 


Lord Ordinary, Hailes. Act. Blair. Alt. Geo, Ferguson. 
Clerk, Siuclai-. 


C. 
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Ne XXVII. 5 July 2. 1788. 


GEORGE CHARLES, 
AGAINST 


JAMES SKIRVING, and others. 


BiLL of ExcHANGE—Cannot be protgſted againſt the acceptor on the day 
of payment, 


| 18 CHARLES obtained from a debtor of his, a bill of ex- 

change, payable one day after date; and on the day of pay- 
ment, the debtor being confeſſedly unable to pay, he took a proteſt 
againſt him for not payment, and thereupon uſed arreſtments, the 
validity of which was afterwards called in queſtion by James Skirving 
and the other creditors of the bankrupt. 


The Lords ſeemed to be of opinion, that if the proteſt had been 
taken on the day after, though within the days of grace, it would 
have been ſufficiently regular. But this not being the caſe, 


The Lords ſuſtained the objection to the arreſtment, that the bill 
“* of exchange on which it was founded was proteſted on the ſame 
« day on which it became due.“ 


Lord Ordinary, Hailer. | AR. Cha, Brown. Alt. Macnachie. 


Clerk, Home. 
C. 
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No XXVIII. July 8. 1788. 
JOHN HAY, 
AGAINST 


ANDREW SINCLAIR and COMPANY. 


BANKRUPT.—The ect of an aſſignment of perſonal rights, in a queſtion 
with creditors in general, regulated by its date, not by that of the inti- 
mation. 


A Debtor of Andrew Sinclair and Company, in ſecurity of certain 
ſums inſtantly advanced to him, and alſo of other debts ante- 

cedently due, aſſigned to that company ſeveral ſhares which he had in 
a mercantile adventure. | 

The deed of aſſignment was dated in the month of January 1770; 
but no intimation followed till the 2d of October of the ſame year; 
and within much leſs than ſixty days thereafter, as was alledged by 
Mr Hay, the truſtee for the creditors in general, the aſſigner was ren- 
dered bankrupt in terms of the act of 1696. 

Thus the queſtion occurred, whether the effect of the aſſignment 
was to be regulated by its date, or by that of the intimation? For 
Mr Hay, it was | 


Pleaded : The enactment of 1696 had in view, not only the ſetting 
aſide of thoſe deeds of a bankrupt which were really fraudulent, but 
alſo to annul ſuch latent tranſactions as tended to continue a man's 
credit after he was entirely diveſted of his effects Hence, with re- 
gard to rights capable of infeftment, it was expreſsly declared, that 
their efficacy ſhould not depend on the priority of the diſpoſition or 
other conveyance, but on that of the infeftment, by which laſt alone 
the transference became publicly known. It may perhaps be ſaid, 
that this part of the enactment does not extend to the caſe of perſonal 
rights. But in the application of a law intended like this, for the 
benefit of commerce, it is not the words, but the meaning and pur- 
poſe of the legiſlature that is to be attended to. And ſurely, it would 
be ſingularly abſurd to ſuppoſe, that while a conveyance of landed 
property, how inſiguiticant ſoever, might be annulled on the head of 
latency alone, the wrong occaſioned by a concealed aſſignment of 
moveable effects to the greateſt extent was without a remedy. Indeed, 
it may be doubted, how far with regard to the latter any expreſs pro- 
viſion was neceſſary ; an aſſignment of a perſonal right, though it 1s 
held without intimation to be effectual againit the granter, being of 
no force whatever, unleſsfollowed by intimation, in a queſtion with 

M third 
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third parties, who have obtained a ſubſequent conveyance, whether 
voluntary or judicial, to the ſame right. 


Anſwered : So far as the ſtatute of 1696 is merely declaratory of the 
common law, by avoiding conveyances which are really fraudulent, 
it is no doubt to be conſtrued largely, ſo as effectually to anſwer the 
purpoſes of the legiſlature. It has alſo been juſtly held, even with re- 
ſpect to that part of the ſtatute which is of a correQory nature, by 
introducing certain legal criterions of fraudulent intention, that every 
act purpoſely framed to elude its enacting words, may be annulled, 
as done in defraud of the law itſelf. But where a tranſaction is nei- 
ther intrinſically fraudulent, nor calculated to diſappoint the proviſion 
of the ſtatute, no caſe which the words of the law do not accurately 
reach can be governed by it. Thus, although in the cafe of land- 
rights, the taking of infeftment may be gone through with as much 
ſecrecy as the executing of the diſpoſition or conveyance itſelf, ſo that 
it is by the ſubſequent regiſtration alone that the alienation can be 
known to third parties, it has been repeatedly found, that unleſs where 
the recording has been intentionally delayed 1n order to deceive, the 
transference is valid, if the ſeiſin has been publiſhed, as the ſtatutes 
direct. As to the operation of the common law in caſes like the pre- 
ſent, it cannot admit of diſpute. It is true, that in a competition 
between aſſignees of perſonal rights, either legal or voluntary, it is the 
intimation that regulates the preference. But actual bankruptcy, 
without a ſequeſtration, or ſome other ſpecies of legal execution, gives 
to the creditors in general no right whatever to the effects of the 
debtor. And it cannot be denied, that long before any proceedings 
of this ſort, the aſſignation had been rendered complete; Bruce, 17th 
February 1715, Creditors of Mr John Menzies contra Dr Menzies 
Fac. Coll. 1 3th December 1782, Douglas, Heron, and Company, contra 


Maxwell. 
« The Lord Ordinary ſuſtained the defences,” 


The queſtion was afterwards conſidered by the Court, in a reclaim- 
ing petition and anſwers, and the ſame judgement was given. 


Lord Ordinary, Rechuille. AR. Buchan- Hepburn. Alt. John Pringle. 
Clerk, Gordon. | 4 
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Ne XXIX. | July 8. 1788. 
ALEXANDER WILSON, 
AGAINST 


The MAGISTRATES of EDINBURGH. 


PRISONER.—AQ of ſederunt 1671. Magiftrates found liable for the 


ums due to an incarcerating creditor, even where the debtor had before 
his releaſe obtained a Ceſſio bonorum. 


A Debtor of Alexander Wilſon having been impriſoned in the jail 
of Canongate, obtained a judgement of the Court of Seſſion, 
finding him intitled to a Ceſſio bonorum. This judgement was pro- 
nounced on 11th March, being the laſt day of the winter: ſeſſion; and 
immediately after he was ſet at liberty by the jailor. 

An action, founded on theſe proceedings, was brought by Alexan- 
der Wilſon, againſt the Magiſtrates of Edinburgh, as proprietors of 
the burgh of Canongate, and reſponſible for the cuſtody of perſons 
confined in the jail belonging to it ; when it was 


Pleaded in defence: The obligation of magiſtrates with regard to 
the keeping of perſons arreſted for debt has been partly eſtabliſhed 
by the common law, and partly by the act of ſederunt in 1671. But 
the preſent claim 1s incapable of receiving any ſupport either from the 
one or from the other, 

In the action created by the common law, it is neceſſary for the 
purſuer to ſhow ſome actual loſs to have ariſen from the enlargement 
of the debtor ; which, however, cannot in the preſent caſe be done. 
After the commencement of the vacation, it was impoſſible to prevent 
the extracting of the decreet; ſo that the debtor muſt have unavoid- 
ably obtained his liberty in a few days. Beſides, if it had been com- 
petent to bring the queſtion under review, it will not be pretended 
that the creditor could have urged ſaficient reaſons for obtaining an 
alteration of the judgement. 

Again, in the action founded on the act of ſederunt, it is not per- 
haps neceſſary for the purſuer to qualify any actual damage to have 
enſued from his debtor being ſet at liberty. But this regulation was 
merely intended to puniſh magiſtrates, who, from motives of perſonal 
favour, had permitted thoſe committed for debt to go out of priſon, 
without a neceſſary cauſe; whereas, in the preſent inſtance, the re- 
leaſe of the debtor was not occaſioned by any indulgence ſhewn to 


him by the magiſtrates, but by the — of the jailor, who 
conceived, 
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conceived, that in the peculiar circumſtances of the caſe, it would have 
beca unjuſt to detain him any longer. 


Anſwered : The general preſumption of law undoubtedly is, that by 
means of the /qualor carcerts, a creditor may obtain payment of „hat 
is due to him, either from the debtor himſelf, or from thoſe who are 
1atereſted in his enlargement. Dict. voc. Priſoner. 

And there is nothing in the preſent caſe which can give riſe to an 
exception from the general rule. A decreet of Ceſſio, before it is ex- 
tracted, and ſtill more at a time when, by the forms of Court, it is in- 
capable of being extracted, is of no avail. Although it could not be 
ſet aſide in the Court of Seſſion, it might have been ſuſpended by an 
appeal to the Houſe of Lords. At any rate, even during the ſhort 
ſpace that ought here to have intervened between the determination 
and the complete execution of it, the liberty of the debtor might have 
been of ſuch importance to his friends, as to have ſecured the payment 
of his debts. | 

As to the meaning put on the act of ſederunt, it is entirely deſti- 
tute of foundation. It is the magiſtrates alone who, in the contem- 
plation of law, are the keepers of priſons; and, inſtead of providing 
only for the caſe of a releaſe obtained from motives of perſonal fa- 
vour, the words of the regulation are. quite general, Fe "a that 
without a warrant from the Privy Council, or from the Court of Seſ- 
ſion, no pri ſoner ſhall on any account be diſcharged, unleſs in the par- 
ricular circumſtances therein mentioned. | 


The Court, conſidering a creditor to be intitled to demand a rigid 
confinement of his dei: tor, during the whole period preſcribed by law, 
pronounced the following interlocutor. 


e The Lords having conſidered the informations for the parties, 
find the Magiſtrates of Edinburgh liable to Alexander Wilſon for 
the full ſums contained in the diligence at his inſtance, in virtue 
of which Alexander Crichton, his debtor, was impriſoned in the 
* jail of Canongate.“ 


G G ©® a 


Reporter, Lord Hend:rlard. AR. Dean of Faculty, Alt. Buchan-Hepourn. 
C. 


Clerk, Menzies, 
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No XXX. July 10. 1788. 


M*MASTER, INGLIS, and COMPANY, 
AGAINST 


COLIN CAMPBELL. 


ProOcEss, COMPETITION, BANKRUPT.—Efef of a decreet ſetting a- 
fide a ſale of lands, as in defraud of creditors. 


A Redeemable right of lands, in favour of Colin Campbell, was ſet 
aſide in an action at the inſtance of the creditors of the eller, 
as importing a conveyance omnium bonorum in favour of a particular 
creditor, But Colin Campbell having ſoon made a compromiſe with 
the creditors, by whom the action was brought, he continued in poſ- 
ſeſſion for ſeveral years. 

Some time after theſe proceedings, McMaſter, Inglis, and Compa- 
ny, became creditors to the bankrupt. They deduced an adjudication 
againſt the lands which had been ſold to Colin Campbell, and then 
brought a procefs of ranking and fale; to which he was made a par- 
ty. In ſupport of this action, it was | 


Pleaded : An agreement that has heen ſet aſide as fraudulent, can- 
not afterwards be attended with any legal conſequences. The rights 
of all parties thereby become the ſame as if no ſuch agreement had 
ever been made. When an illegal transference of property has been 
attempted, the original owner muſt therefore be underſtood to 'be 
reinſtated in all his former rights: and theſe muſt, of courſe, be 
liable to attachment, indiſcriminately, by all his creditors. Without 
this, inſtead of making room for an equal diſtribution of the bank- 
rupt's effects, the right of the fraudulent acquirer would ſtill ſubſiſt, 
ſo far as it did not interfere with tiioſe perſons who had obtained the 
decreet of reduction; and only ſuch a part of the ſubjects in diſpute, 
as correſponded to the extent of the debts due to them, could be 
brought to. a judicial ſale: a proceeding quite inconſiſtent with the 
eſtabliſhed practice in cafes of this ſort. 


Anſwered: Where a ſale has been ſet aſide, as injurious to the pro- 
prietor himſelf, the right of obtaining redrefs, as it 18 % bonus of him, 
muſt be available to his creditors in general, But where an agree- 
ment of this fort has been annulled, as hurttul merely to parties ha- 
ving a collateral or tranſitory intereſt, the effect of the decreet is and 


mult be ſo confined, as to afford a proper reparation to them only. 
With 
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With 2 to the ſeller himſelf, and with regard to thoſe, who, be- 
coming creditors to him at an after period, can only ſtand in his 
right, the trausference is equally valid as if no objection had been com- 
petent. And where, as in the preſent caſe, the right of the perſons, 
at whoſe inſtance alone the agreement was reducible, has been united 
with that of him againſt whom the action was competent, it is evi- 
dent every poflibility of a challenge mult be precluded. 


The purſuers farther contended, that as the defender's right was 
redeemable, they might ſtill, on payment of the ſums advanced, car- 
ry on the ſale, This argument, however, was conſidered to be inad- 
miſſible. As adjudgers of the ſeller, they might purſue -a declarator 
of redemption, if ſuch an action was competent to him; but they 
could not immediately bring to a judicial ſale lands which, ex facie, 
did not belong to their debtor. 


« The Lords diſmiſſed the action.“ 


Reporter, Lord Dreghorn. Act. Wight. Alt. Cullen, Abercromby. 
Clerk, Home. | ö | 
C. 
— —— 
e Fuly 10. 1788. 


JAMES MAC CULLO CE, 


AGAINST 


AGNES MAIT LAND. 


"TeRCE—Not excluded by a difpofition from the huſband, followed with 
actual poſſeſſion of the lands, but not with infeftment. 


Huben MaccvULLOCH ſold his lands of Grange, and the purchaſer 
entered into poſſeſſion, but did not take infeftment. After Hugh 
Macculloch's death, his widow, Agnes Maitland, inſiſted to be kenned 
to her terce. James Macculloch, the eldeſt ſon, objected; and, 


Pleaded: Even at a time when feudal ideas were much more pre- 
valent than at preſent, ſome of our moſt eminent lawyers were of 
opinion, that where a huſband had fold his lands, his widow, after his 
death, could not claim a terce. The conſequence of this would be, 
to diſappoint the purchaſer, without benefiting her, as ſhe muſt, at 
any rate, be ſufficiently compenſated by the proportional increaſe of 
her ſhare of the moveable effects. Beſides, in this manner the terce 


would, contrary to the opinion of all our lawyers, become a burden 
| on 
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on the moveable eſtate, the purchaſer having retention of the price of 
the lands, which goes to executors. Accordingly, in a competition 
between a compriſer, who is a judicial diſponee, and a widow claim- 
ing her terce, it was found, although the compriſer was not infeft, 
that ſhe was excluded. And in the ſame manner it has been deter- 
mined, that an adjudger, after a charge given to the ſuperior, was 
preferable to the widow claiming this legal proviſion ; Dirleton, voce 
Terce; Sir Thomas Hope, voce Literent ; Dictionary, voce Heritable 


and Moveable, Terce. 


Anſwered : The huſband's ſeiſin is the meaſure of the wife's terce, 
and no proceeding which has not the effect of completely denuding 
him, can preclude her right. Even where the huſband dies in bank- 
rupt circumſtances, and adjudications have been led, or where he has 
granted diſpoſitions in ſecurity containing clauſes of infeftment ; ſtill, 
if infeftment has not actually followed, it is now firmly eſtabliſhed, 
that ſhe is intitled to be kenned to her terce, the only two queſtions 
which the jury are called upon to determine upon being ; 1/, whether 
the widow was lawful wife to the deceaſed ? and, 2dly, whether the 
huſband died ſeiſed in the lands ſpecified in her claim? The deter- 
mination of 'the caſe, in which 1t was found, that an adjudication, 
followed with a charge againſt the ſuperior, was ſufficient to exclude 
the terce, has ſince been juſtly departed from, this form, however 
effectual, by virtue of an expreſs ſtatute in the caſe of competing adju- 
dications, being of no conſequence 1n any other ; Stewart's Anſwers 
to Dirleton's Doubts ; Craig, b. 2. tit. 22. C 38. ; Stair, b. 2. tit. 6. 
$ 18. ; Bankton, b. 2. tit. 2. H 16.; Erſkine, b. 2. tit. 9. $46. ; Stair, 
12th December 1677, Lady Fraſer ; gth February 1725, Sarah Carlyle 
contra Creditors of Eaſter Ogle. 


The ſheriff having cogno/ced Agnes Maitland, the widow, to her 
terce, James Macculloch, the heir, preferred a bill of advocation. 


The queſtion was reported on memorials, by the Lord Ordinary 
on the bills, when the Court were unanimouſly of opinion, that the 
judgement of the ſheriff was well founded. | 


© The Lords refuſed the bill.” 


Reporter, Lord Swinton. AR. Cha. Hay. Alt. Frafer-Tytlers 
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No XXXII. | July 10. 1788. 
JANET HENDERSON, 
4 q r 


ARCHIBALD DUFF and JAMES HENDERSON. 


SOILIDUM ET PRO RATA. Tutor and Pupil. Tutors having neglected 
to make up an inventory, liable ſinguli in ſolidum. 


Durs, HENDERSON, and ſeveral other perſons, were, by the fa- 
ther of Janet Henderſon, nominated her tutors, it being declared 
that they were to be anſwerable for actual intromiſſions only, and each 
for himſe!f alone. No inventory, however, of the father's effects was 
made up by thoſe turors. On that ground, Janet Henderſon raiſed 
an action againſt Duff and Henderſon, as having become liable ini 


in ſolidum. 
Pleaded for the defenders: By the ſtatute of 1696, cap. 8. fathers 


are impowered to name tutors and curators to their children, under 
the conditions, that they fhall not be liable for omiſſions, or „inguli in 
ſolidum; which they would have been at common law, independently 
of the act of parliament 1672, c. 2. Under theſe conditions, the de- 
fenders were nominated. The firſt- mentioned ſtatute, it is true, while 
it introduces an exemption from thoſe common-law obligations, pro- 
vides, * that nothing in it {hall liberate from or diſpenſe with the 
« making up of inventories,” a thing enjoined by the other enact- 
ment. But this proviſo cannot have the effect of ſubjecting the de- 
fenders, farther than to the peculiar penalties of the ſtature of 1672, 
ſuch as, being denied reimburſement of expence laid out in the mi- 
nor's affairs, or being removed as /u/pe7; that of 1696 having ex- 
cluded from the caſe the rules of the common law. Nay, though, in 
the terms of the ſtatute 1672, they were to be held liable for omiſ- 
ſions, it would not follow, that they ſhould likewiſe be ſubjected / / N=. 


gull iu felidum, 


Anſwered : If there had been no mention of nwventories in the ſta— 
tute of 1696, the obligation on tators with regard to them would ſtill 
have continued under the prior one of 1672, that enactment not be- 
ing repealed ; and ſurely a ſpecial lo of this obligation cannot have 
an oppoſite effect: on the contrary, it plainly indicates, that without 
complying with that requilite of the former enactinent, no benefit was 
to be derived from the latter. To ſuppoſe that any part of a ſtatute 
was to have leſs effect becauſe it enforced the common law, is 

| ſtrange; 
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ſtrange ; and it is likewiſe a ſingular conſequence of the defenders 
argument, that while tutors are to be deemed liable for the ſmaller 
and leſs culpable omiſſions to which are annexed the peculiar penaltics 
of the act 1672, they ſhould be exempted from the penalties due to ſuch 
as are groſſer or more blameable, becauſe theſe are likewiſe inflicted 
by the common law. Nor is there any diſtinction between tutors be- 
ing liable for omiſſions, or liable fingu/i in ſolidum. If there be miſ- 
conduct in a co- tutor, it belongs to the reſt to call him to account, 
and to have him removed as ſuſpected. By the omiſſion of that duty, 
they become each of them liable for ſuch co- tutor. 


The Lord Ordinary © found the defenders liable, conjunctly and 
« ſeverally, and ſinguli in ſolidum.“ 


The defenders having reclaimed to the Court, the Lords, on ad- 
viſing their petition, with anſwers, adhered to the interlocutor of the 


Lord Ordinary. 


A ſecond reclaiming petition, preſented by the defenders, and ap- 
pointed to be anſwered, was likewiſe refuſed. 


Lord Ordinary, Swin!on. AQ. Wight, Abercrom)y. Alt. Dean of Faculty, Rolland. 


Clerk, Gordon. 
S. 
—— —  —  —— — —U——U•—üb 
No XXXIII. | July 10. 1788. 


COLQUHOUN GRANT, 
AGAINST 


The REPRESENTATIVES of JAMES RICHARDSON. 


WIr. A miſſive letter of tack ſuſtained as effefual, though not holograph, 
the ſubſcription not being dented, and poſſeſſion having followed. 


N action of removing from a farm having been brought againſt 
the heirs of James Richardſon, they produced, as his and their 
own title of poſſeſſion, that of both having been held for ſeveral years, 
a miſſive letter addreſſed to Richardſon, and bearing the ſubſcription 
of the landlord, which contained a promiſe to grant a nnetcen-years 
leaſe of the lands. With reſpect to the verity of the ſubſcription, the 
O | purluer, 
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purſuer, who was truſtee for the heirs of the alledged granter, refu- 
{ed either to acknowledge or to deny it; and 


Pleaded: Writing is eſſential to the conſtitution of every obliga- 
tion concerning heritage. Such writing muſt be formal and proba- 
tive, otherwiſe it has no legal effect. Not even an acknowledgement 
on oath, of the verity of the ſubſcription to a writing not holograph, 
will there ſupply the want of the ſtatutory requiſites. That this is 
now an eſtabliſhed rule, appears from the deciſions in the caſe of Mac- 
kenzie contra Park, 15th November 1764, and of Stewart contra Biſ- 
ſet, in 1765; notwithſtanding that formerly the point may have been 
differently underſtood. | 


Anſwered : Though to the tranſmiſſion of landed property certain 
forms and ſolemnities are required, yet by leſs formal deeds a perſon 
may become effectually obliged to execute the proper legal conveyan- 
ces for that purpoſe ; Remark. Deciſ. 23d November 1748, Lord Kil- 
kerran contra Paterſon; Kilker. Neil contra Andrew, 8th June 1748; 
Dit. of Deciſ. voc. Locus panitentiz, It cannot then be doubted, that 
an obligation to grant a tack may be created in that manner. But 
fattum de afſedatione facienda idem eft ac ipſa aſſedatio; Craig, lib. 2. 
dieg. 10. \ 10.; and when cloathed with poſſeſſion, ſuch a pattun 
cannot be objected to on account of any ſtatutory informality ; Dict. 
of Deciſ. voc. Writ. ; Kilker. Crawford contra Wight, 16th January 
1739; Falc. 2oth December 1746, Foggo contra Milligan ; Fac. Coll. 
Select Deciſ. 6th March 1753, Baron contra Duncan. 


The "WP aſſoilzied the defenders. 


Lord Ordinary, Stonefeld. AR. Lord Advocate. Alt. Eipbinſion. 
Clerk, Orme. | | 
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CREDITORS of HUGH SET ON, 


AGAINST: 


WALTER SCOTH 


BANKRUPT.—A& 1696. Act of ſederunt 10655.—R1GnT IN Secu- 

RITY,—How far the debts affeting a bankrupt-eftate conveyed to the 

urchaſer at a judicial ſale, upon payment, are extingu iſhed to every other 
Mell, except that of ſecuring the purchaſer. 


PHE bankrupt-eſtate of Appine was purchaſed at a judicial ſale 
by Mr Seton. On the creditors receiving payment out of the 
price, conveyances of their debts were made in truſt, for the behoof 
of Mr Seton, to Mr Scott, his agent or man of buſineſs. Mr Scott 
afterwards laid out conſiderable ſums of money on Mr Seton's ac- 
count; and for Mr Scott's farther ſecurity, Mr Seton executed deeds 
by which he conſented and declared, that Mr Scott ſhould continue 
veſted with the rights to the Appine debts until thoſe due to himſelf 
were paid. 

Alexander Farquharſon, the heir of the cautioner for the price of 
the eſtate, then obtained from Mr Scott a diſpoſition to the Appine 
debts, for the ſole purpoſe of ſecuring his relief againſt that cautionary 
obligation. 

In the proceſs of ranking of Mr Seton's creditors, he having be- 
come bankrupt, Mr Scott, in conſequence of thoſe circumſtances, 
claimed a preference over the other creditors. To this claim they 
objected ; and 


Pleaded : By act of parliament 1695, c. 6. it is enacted, with re- 
ſpect to judicial ſales of bankrupt-cſtates, That upon the payment of 
the price to the creditors by the purchaſer, the lands purchaſed “ ſhall 

* for ever diſburthened of all the debts and deeds of the bank- 
„ rupt.” And in order that the purchaſer, in the event of the lands 
being evicted through defect of title in the bankrupt, might recover 
the price paid, from the creditors who received it, they were required, 
by act of ſederunt of 3iſt March 1685, to convey their rights and 
diligences in his favour. Such conveyances, then, being ſolely corro- 
borative of the purchaſer's right, can never operate as a charge againſt 
the eſtate, They are more properly extinctions of debt, diſcharges or 


renunciations being never in practice employed for that end. Nor 
could 
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could theſe laſt be neceſſary with reſpect to debts which are really 
extinguiſhed by payment itſelf. That payment has this effect is evi- 
dent; for otherwiſe the heirs of the bankrupt-proprietor might ſtill 
be ſued for them, which will not be maintained. Accordingly no at- 
tempt like the preſent has ever before occurred. | | 

Were thoſe debts conceived to continue in exiſtence, the confe- 
quence would be alarming. Suppoſe a bankrupt-eſtate judicially pur- 
chaſed a century ago, the debts ſubſiſting by virtue of conveyances to 
the purchaſer, while no preſcription could run againſt them in his 
own perſon ; the preſent owner might, after exhauſting the eſtate by 
granting heritable ſecurities, employ the old unknown conveyances as 

a new fund of credit, by which he could in an inſtant cut off the whole 

claims of thoſe real creditors. The operation now in queſtion is evi- 
dently of a ſimilar tendency. That the debts do not conſtitute a ſe- 
parate eſtate, but ſubſiſt merely in aid of the purchaſe, appears from 
this, that if a purchaſer at a judicial fale, after taking conveyances of 
the debts to himſelf, his heirs, and aſſignees, were to entail the eſtate, 
no ſeparation of ſucceſſion would reſult by the debts devolving to the 
heirs-zeneral, but both eſtate and debts would go to the heirs of pro- 
viſion. 

Deſides, Mr Scott is not even veſted with the right to thoſe debts, 
he having aſligned that right to Mr Farquharſon, in whoſe-perſon it 
mult continue as long as any part of the Appine debts. remain unex- 
tinguiſhed. 


 Anfwered: No ipſo ſado extinction of debts affecting an eſtate, is 
known in the law of Scotland. Until annulled by diſcharges and 
renunciations, therefore, they muſt ſubſiſt as a ſeparate ſubje& from 
the eſtate, though both ſhould become rhe property of the ſame per- 
ſon. The eſtate and the debts accordingly may be ſeparately diſpo- 
led of by transference inter vivos, or by ſucceſſion, or may be differ- 
ently affected by debts ; Gilmour, Ne 33. Whitekirk contra Ednam; 
Fountainhall, 2d January 1705, Hope contra Gordon; Kames's Re- 
mark. Deciſ. 26th June 1745, Creditors of Auchinbreck contra Camp- 
bell. In the caſe of entailed eſtates this ſeparation is often ſtrongly 
exemplified, the heritable debts devolving to one ſeries of heirs while 
the lands deſcend to another. Nor have the enactments relative to ju- 
dicial fales made any alteration of this eltabliſhed rule of law. 

The ſtatute of 1695 is evidently framed for the benefit of the 
purchaſer alone, and cannot be conſtrued as if it had been intend- 
ed for his prejudice, by limiting his rights at common law. Ir is 
only ſo far as it tends to his ſecurity, that as ſoon as the heritable 
debts are paid by him, the eſtate is to become di/burdened of them ; not 
that they ſhould be extinguiſhed, with reſpect to his powers over 
them. If indeed they were thus to be totally extinguiſhed, there would 
be an abſurdity in the idea of conveyances in terms of the act of ſe- 
derunt; an act, by the way, which did not introduce thoſe convey- 
ances, they being coeval with the origin of judicial ſales, but which 
had for its object the extent of the warrauwic- implied. And were 
there an %% jure extinction of the debts by payment, the ſame con- 

| | {equence 
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ſequence would attend the purchaſer's ſucceeding as heir to any of 
the creditors; in which caſe, whether he would or not, he muſt have 
become paſſive liable for the whole debts of that predeceſſor, which is 
abſurd. The keeping up of heritable debts affecting lands ſold by 
judicial ſale, is in many inſtances the eſtabliſhed practice of the coun- 
try; ſuch as thoſe of the eſtates of Covington, Kinroſs, Hardington, 
and of Dalmahoy. See alſo Fac. Coll. 19th January 1757, Earl of 
Buchan contra his Father's Creditors ; Di. of Deciſ. vol. 2. voce Sur- 
rogatum, 16th December 1725, Cockburn contra Creditors of Calder- : 
wood. If a purchaſer chouſe to extinguiſh ſuch debts, he muſt take 
the conveyances not tarquam quilibet, in the form of the preſent one, 
but qua purchaſer, framed with peculiar clauſes calculated to evacuate 
them for ever. The idea of inſecurity from unknown or latent bur- 
dens affecting the lands is not well founded. Every debt ranked up- 
on a bankrupt-eſtate is conſtituted either by infeftment or by adju- 
dication, and is entered on record; it is likewiſe particularly recited 
in the decreet of ranking and ſale. Of the exiſtence then of ſuch 
debt, information could not be wanting; after which no perſon poſ- 
ſeſſing common prudence would either purchaſe the eſtate, or lend 
money upon it, until he ſaw himſelf properly guarded againſt that 
obvious hazard. 

With reſpect to the conveyance in favour of Mr Farquharſon, it is 
no more than a burden or rider upon the radical right of Mr Scott, 


the exerciſe of which ut cannot interrupt. 


The Lord Ordinary took the cauſe to report on informations, when 
a ſmall majority of the Court were of opinion, that Mr Scott's claim 
of preference was not well founded; but of that number, it is to be 
obſerved, ſome Judges ſeemed to be moved ſolely by the ſpecialty re- 
lative to the conveyance to Mr Farquharſon. 


The Court ſuſtained the objections to the preference claimed by Mr 
Scott; and they adhered to this interlocutor, on adviſing a reclaiming 


petition and anſwers. 


Reporter, Lord *winton. | For Mr Scott, Fl/fbin/ton, Cha. tay. 
Alt. Lord Advocate, Abercromby, Clerk, Menzies. 
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No xXXV. July 15. 1788. 
WILLIAM HAN NA. 
AGAINST 


JAMES STOTHE RT, and others, 


SALE Condition, That if the higheſt offerer at a ſale do not find caution 
within thirty days, the purchaſe ſhall devolve on the immediately pre- 
ceding M ferer, —bow interpreted, 


"HE lands of Newlaw were expoſed to ſale in different lots, under 

the authority of the Court of Seſſion. 

It was provided by the articles of the roup, that by ſubſcribing 
their reſpective offers, the different bidders ſhould be obliged to pay 
the price, with a fifth part more by way of penalty. | 

It was farther provided, That if the higheſt offerer failed to find 
ſecurity within thirty days, the purchaſe ſhould devolve on the one 
whole offer was next to his; intimation being to be made to the latter 
within ten days after the devolution had taken place, But it was at 
the ſame time declared, that the expoſers might ſtil] ſue the higheſt 
offerer for the difference of the price, and for the penalty. 

William Hannay was the higheſt bidder for all the different lots; 
but owing to ſome miſtake, his ſureties were not ready within the 
thirty days. Two days after that period, intimation was made by the 
common agent in the ſale, to ſames Stothert, and the other offerers ; 
hut before any farther proceedings were held, a bond was preſented 
by Mr Hannay, ſubſcribed by him and his cautioners, 

A petition was atterwards preterred to the Court, in behalf of Mr 
Hannay, praying that his bond thould be received, and urging the 
ſevere contequences that would enſue from his being forecloſed, as he 
ſtill continued liable for the difference of the price, and for a fifth part 
more, if the creditors choſe to inſiſt rigidly on their right. In this he 
was oppoſed by James Stothert and the other offerers. 


The Court, in giving judgement againſt Mr Hannay, were princi- 
pally moved by the intimation that had been made to the immediate- 
ly preceding offerers. It was obſerved, that although the readineſs 
which Mr Hannay had thown to rectify the error into which he had 
fallen might have the effect, in a queſtion with the expoſers, to re- 
lieve him from the penal conſcquences above mentioned, thoſe whoſe 
offers were next to his, by being called on to perform their part of the 
agreement, had thus acquired a right to demand reciprocal perform- 

| | ance, 
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ance, which no equitable conſiderations in favour of third parties 
could take away. 


After adviſing the petition for Mr Hannay, which was followed 
with anſwers, replies, and duplies, 


« The Lords preferred James Stothert,” &c, 


A reclaiming petition, afterwards preſented for Mr Hannay, was 
refuſed. | 


Lord Ordinary, Swinton. For Mr Hannay, Lord A lvocate. 
For Mr Stothert and others, Geo. Ferguſſon, Honyman, armſt ons, Douglas. 
Clerk, Home. 


No XXXVI. July 16. 1788, 
[TEIND-COURT.] 


The OFFICERS of STATE, 
AGAINST 


JAMES CHRISTIE. 


Te1nD.—Thi/e biſhops tithes are alone exempted from the burden «of og 
mentations, which belonged to that rank of the clergy at the Reſfurma- 
lion. | 


" HE teinds in the pariſh of Scoonie belonged to the priory of St 
Andrew's, which, after the Reformation, was erected into a tem- 
poral lordihip, in favour of the Duke of Lennox, 

In 1629, the teinds of the lands of Durie, a confiderable eſtate in 
this pariſh, were purchaſed from the Duke of Lennox by Sir Al-x- 
ander Gibſon ; and in 1635 the remaining tithes were purchaſed by 
Charles I. and appropriated to the fee of St Andrew's. 

Afterwards, the miniſter of the pariſh obtained an augmentation, 
and having inſiſted in an action for localling the additional {tipend, 
it was found, that James Chriſtie, as ſtanding in the place of Sir A- 
lexander Gibſon, had an heritable right to the teinds of the lands of 
Durie. But it was nevertheleſs contended on the part of the Officers of 
State, that the teinds of Durie ought ſtill to be allocated, becauſe che 
whole remaining tithes had belonged to the Archbiſhop of St An- 


arcw's, 


0 
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drew's, and this agreeably to the determination of the Court in the 
caſes ot Lochnell and Arngaſk. 


Pleaded for Mr Chriſtie: It is not from any general privilege at- 
tending biſhops tithes, that they have been found in ſome caſes to 
be exempted from the burden of additional ſtipends; but in conſe- 
quence of the proceedings 1n 1629, on occaſion of the general ſub- 
miſſion to Charles I. when a particular exemption was made with re- 
card to tithes /hen poſſe/jed by biſhops. It would indeed be extremely un- 
juſt, if, in conſequence merely of tithes having been at any after time 
appropriated to a biſhop, the proprietors of the other tithes ſhould be 
expoſed to any loſs. And it is of no importance, that the act 1693 
declares in general terms, that the comnifhoners ſhall have no 
power © to order the buying or ſelling ot ſuch teinds as had formerly 
« helonged to the biſhops, and now belonged to their Majeſties, by 
« the abolition of Prelacy, and that as long as the ſaid teinds ſhall 
„ remain in their Majeſties hands undiſponed.” This part of the 
enactment was ſolely intended to remedy a defect in the prior act of 
1690, by putting teinds of the deſcription therein mentioned, with 
regard to the landholder's right of purchaſing, on the tame footing as 
they had formerly been, when the decreet-arbitral pronounced by 
Charles I. was the rule in all queſtions of this fort; gth February 
1734, Don of Newton contra Kerr of Littledean. 


Anſwered : It is a miſtake to ſuppoſe, that the exemption with regard 
to biſhops teinds aroſe entirely from the proceedings held in the reign 
of Charles I. The reaſon of it evidently was, the peculiar favour due 
to biſhops as a ſuperior order of miniſters; and the inequality ſuppo- 
ſed to ariſe from it is altogether imaginary. For why ſhould the pur- 
chaſers of tithes after the Reformation, be in a better ſituation in this 
reſpect than thoſe who had acquired the tithes of their lands at an 
earlier period? The enactment of 1693, however, ſeems to put this 
matter beyond diſpute: all tithes that had ever belonged to bithops 
being, without diſtinction, put in the ſame ſituation. As to the deci- 
ſion quoted on the other fide, it is not, when properly conſidered, of 
any authority in the preſent argument, the tithes there having been 
{old to the King, with the burden of the miniſters ſtipends;” which 
precluded any determination of the genera! point. 

A ſcheme of locality having been prepared, in which no part of the 
augmented ſtipend was laid on the lands belonging to Mr Chriſtie, it 
was approved of by the Lord Ordinary. 

A reclaiming petition was afterwards preferred by the Officers of 


State, which was followed with anſwers and replies, 


e The Lords affirmed the judgement of the Lord Ordinary.” 


| Lord Ordinary, Ankerville. Act. Solicitor of Tither. Alt. Nell ind. 
C. 
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Ne XXXVII. July 19. 1788. 
DAVID GREGORLY 


AGAINST 


DAVID and MARGARET BURT. 


BuRGH.—4 party building in virtue of a jedge and warrant, muſt reſtore 
the ſubjecte as ſoon as the ſums disburſed by him have been recovered out 


of the rents. 


THL predeceſſors of David and Margaret Burt having, under the 
authority of the dean of guild, rebuilt a houſe in the town of 
Perth, which belonged to David Gregory, he brought an action for 
recovering poſſeſſion; alledging, that the money laid out in building 
had been fully repaid out of the rents. 


Pleaded in defence: The law authoriſing the rebuilding of ruinous 
houſes within burgh, was intended as a puniſhment on negligent 
proprietors, and at the ſame time to encourage other perſons to em- 
ploy their money in this way, ze urbes ruinis deformentur. When, 
therefore, it is declared, as has been done in the preſent caſe, by the 
ſentence of the dean of guild, that the builders ſhall retain poſſeſſion 
„ until the full ſums laid out by them are paid,” it is obviouſly 
meant that the rents ſhall belong to them, till the owner appears and 
makes payment of what has been laid out. Without this, no one 
would be ſo imprudent as to employ his funds in this manner, as he 
could not in any event receive more than he had actually diſburſed, 
and at the ſame time might loſe every thing, if by any accident the 


buildings were deſtroyed. 


Anſwered : If it had becn intended to encourage mere money-lend- 
ers to employ their wealth in the reparation of ruinous houſes within 
burgh, the defender's argument would undoubtedly be of ſome 
weight. But the framers of this regulation had nothing more in view, 
than to give to tradeſpeople an opportunity of getting employment 
for themſelves; knowing that this would be a ſulltcient inducement 
to them. The words uniformly uied in the proceedings before the 
dean of guild, obliging the builders to make reſtitution as ſoon as the 
ſums diſburſed by them thall have been paid, would alone be enough 


to ſhow this to have been the intention of the law. 
| () The 


3 
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The Lord Ordinary found, “ that the defenders were obliged to 
« cede the poſſeſſion, on receiving the ſums aſcertained by the de- 
“ creet of the dean of guild to have been diſburſed in rebuilding the 
« houſe, ſo far as they have not been compenſated out of the rents.“ 


After adviſing a reclaiming petition for David and Margaret Burt, 
with anſwers for David Gregory, the Court not unanimouſly affirm— 
ed the judgement of the Lord Ordinary. 


Lord Ordinary, Baxffell. Act. Cha. Hay. Alt. Na. Craigie. 
Clerk, Sizcluir. | 5 
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No XXXVIII. . July 24. 1788. 


AMA, 


AGAINST 


Miſs FRANCES HAY. 


SUCCESSION. CLAUSE.—The expreſſion, © lawful heirs-male,” employed 
in certain parts of an entail, with the ſame meaning, ſo far as appear- 
ed, as that of © beirs-male of the bodies“ of the ſubſtitutes, uſed in other 
places of the deed, was, nevertheleſs, firifly interpreted in conformity to 
the words. | 


SIR ROBERT Hay of Linplum executed a deed of ſettlement, by 
which he deviſed his eſtate to ſuch of the younger ſons of the fa- 
mily of Tweeddale as were then in exiſtence, nominatim et ſeriatim, and 
the heirs-male of their bodies, “ whom failing, to Alexander Hay, ſe- 
« cond {on to Alexander Hay of Drummelzier, and his lawful heirs- 
« male;” and, after ſome other ſubſtitutions, © to the heirs-female of 
„ the body of John Marquis of Tweeddale.” From the tenor of the 
deed, however, it appeared highly probable, that the alteration of the 
expreſſion © heirs-male of the bodies,” as applied to the Tweeddale 
family, into © lawful heirs-male,” employed with reſpect to that of 
Drummelzier, was not occaſioned by any difference in the intention 
of the granter, but had crept in through the inaccuracy or want of 
{kill of the writer, who was not a conveyancer by profeſſion. 
Alexander Hay died without iſſue; and the prior ſubſtitutes havi 

failed, the ſucceſſion was claimed by his brother, Robert Hay, as his 


heir. It was likcwiſe claimed by Miſs Hay, as heir-female of John 


Marquis 
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Marquis of Twecddale, the intermediate ſubſtitutes having allo failed. 
In the competition of brieves which followed, it was 


Pleaded for Miſs Hay: When, in interpreting the ſettlement of an 
eſtate, a doubt ariſes with reſpect to any reſtriction or limitation of 
property, no latitude of conſtruction ought to be allowed; but when 
the only queſtion is, whether the granter has deviſed his ſucceſſion 
to one heir or to another, the oppoſite principle prevails, and that 
conſtruction is to be adopted which is beſt calculated to give effect to 
his will, /ecundum id quod credibile eft cogitatum, |. 24. ff. De Reb. Aub. 
Voet. ad eund. tit. 4; Blackſtone's Commentaries, b. 2. chap. 23. No 
doubt the term heirs-male commonly denotes heirs-male in gene- 
ral; yet it is capable of being limited to the herrs-male of the bed. 
when from circumſtances ſuch is evinced to have been the will of the 
deviſor. A ſimilar interpretation of the parallel expreſſion herrs-ſemale 
has had repeatedly the ſanction of the Court; Dict. of Deciſ. vol. z. 
p. 73. And in the Civil law, the rule is eſtabliſhed, I. 17. $8. fl. 
Ad ſenatuſconſult. Trebell.; Mantica, De conjecturis ult. volunt. lib. 8. 
lit. 14. $6. Even the ſtatute of 1685 affords an inſtance of the li- 
mited interpretation of the word © heirs,” it being there contined to 
deſcendants alone. If, then, the expreſſion in queſtion can poſſibly 
be underſtood of the heirs-male of the body, and not the heirs-male in 
general, of Alexander Hay, that firſt conſtruction ſhould be admitted, 
as evidently more conformable to the views of the entailer. 


Anfewered : There is no room here for a gue/ito voluntatis, ſince the 
expreſſion of the entailer is not ambiguous, but preciſe and definite; 
the term heirs-mate having only one fignification. The authority of 
the Roman law, or of civilians, however weighty in other matters, is 
but of little avail in queſtions of tailzied ſucceſſion, which may relate 
to various heirs and ſubſtitutions unknown in that law. At the ſame 
time, unleſs the words alieno hærede, which occur in J. 17. f 8. Ad SCtum 
Treb, be converted into fine herede, a change for which there is no au- 
thority, that text will not ſupport the oppoſite argument. With re- 
gard to the ſuppoſed limited acceptation of the word © heirs” in the 
language of the act 1685, it is not the deſcendants alone of the per- 
ſon forfeiting that are there meant, but ſuch of his heirs, whether of 
his body or not, as are called by the entail, in oppoſition to the per- 
fon next in ſubſtitution and his heirs. The calling of perſons and 
their heirs in general, though not uſual in entails, is exemplified in 
the entail of Duff of Braco, Record of Tailzies, vol. 4. p. 340. It 
is only to be added, that the doctrine now maintained was ſtrongly 
ſanctioned by the judgements of the Houſe of Lords, in the caſes of 
Baillie contra Tennent, 17th June 1766, and of Edmonſtone contra 


Edmonſtone, 24th November 1769. 


The cauſe was reported on informations appointed by the Judges 
Aſſeſſors to the Macers, when 


The Court conſidered themſelves as bound to give judgement ac- 
cording to the ſignification of the term in queſtion, it being by the 
| | | majority 
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majority deemed unambiguous ; notwithſtanding that the probable 
intention of the cntailer was admitted to be contrary. 


The interlocutor of the Court was as follows: © The Lords find, 
« That the claimant Robert Hay is perferable, and intitled to be ſer- 
« ved heir of tailzie and proviſion, under the ſettlement in queſtion.” 


To this interlocutor they adhered, on adviſing a reclaiming peti- 
110N with anſwers, | 


Reporter, J. ard Manbodſ.is. | For Mr Hay, t, Rolland. 


Alt. Lord H.alvcca e, Blair. | Clerk, Menz ics. 
| 8. 
br.. 


Mr THOMAS ROBERTSON, 


AGAINST 


. 


The FARL © BOSEBERRY. 


MansE.—Pre/byterics, though they may authoriſe the repairing or rebuilu- 
ing of manſes, have no puwwer to enlarge them, 


A FTER Mr Robertſon was ſettled as miniſter in the pariſh of Dal- 
4 > meny, his manſe was built from the foundation; but though 
this was done with his entire approbation, it was neither completed 
according to the plan propoſed by the preſbytery, nor afterwards ap- 
proved of by them. | 

At the diſtance of ſome years, Mr Robertſon, finding, from the 
increaſe of Jus tamily, thar the manſe was not ſufficiently large, 
made a new application to the preſbytery, who, befides ſome trifling 
alterations, directed a kitchen to be built adjoining to the houſe. Of 
theſe proceedings the Earl of Roſeberry, a conſiderable heritor in 
the pariſh, complained to the Court of Scthon by a bill of ſuſpenſion; 
when Mr Robertſon 


Pleaded: It was in the power of the heritors of this pariſh, effectually 
to preclude any demand that the miniſter might be inclined to make for 
altering or enlarging his manſe; and this either by adopting the plan 
ſuggeſted by the preibytery, and afterwards bringing ſufficient evi- 
dence of the work being properly executed, or by building a manſe, 
and then requiring a viſitation of the preſbytery, who, it no objec- 
tion occurred to them, mult have reported the ſufficiency of the whole. 
But as neither of theſe 2xpedients were fallen upon, it muſt ſtill 
be competent for the incumbent to require ſuch alterations as 

| the 
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the ſtate of his family or other circumſtances render neceſſary ; 
21ſt February 1786, the Heritors of Cairney contra the Moderator and 
other Members of the Preſbytery of Strathbogie. 


Anſwered: For the decent and comfortable accommodation of pa- 
rochial miniſters, the law has authoriſed preſbyteries, in caſe of 
any negligence or unwillingneſs on the part of the heritors, to direct 
the rebuilding or reparation of manſes, as the circumſtances of the 
caſe may require. But there 1s not the leait room to 1magine, that it 
was intended to impower miniſters, from time to time, to demand 
ſuch alterations as might be thought neceſſary for their peculiar exigen- 
cies. Beſides rendering the burden on the landholders infinitely more 
heavy than 1s at all requiſite, this would open a door for continual 
diſputes between miniſters and their pariſhioners, to the diminution 
of the reſpect due to that claſs of men, and conſequently extremely 
hurtful to their general uſefulneſs. In the caſe, accordingly, of the 
miniſter of Ceres contra the Heritors, where ſuch a demand as the 
preſent was made, it was, with great unanimity, diſallowed by the 


Court. 
The Lords ſuſpended the letters ſimpliciter.“ 


Reporter, Lord Dunſinnan. Act. Hope. Alt. Honyman. 


Clerk, Sinclair. 
| C. 
— — — — — —T7 
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ARCHIBALD HAMILTON, 
AGAINST 


JOHN WOOD, and others. 


HPO THEO does not take place on ſhips for repairs made in home- 
ports 


Up a competition of creditors, Wood and other perſons, by whom 
a ſhip belonging to the bankrupt had been repaired in a home- 
port, claimed a right of hyphothec as thence ariſing on the ſhip it- 
ſelf. To this claim Hamilton, the truſtee of the creditors at large, 
objected ; and | | 
R Pleaded 
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Pleaded : There is nothing in the ſituation of perſons who fur- 
niſh labour or materials for the repairing of a ſhip, to create a right 
of hypothcc, more than in that of all thoſe who perform any other 
work, or provide any other materials. The contract of ſale takes 
place as to the one, and of /ocatio conductio as to the other; but in nei— 
ther docs any real right remain in the creditor after delivery of the 
{ubjet. The Roman law admitted a great number ef tacit hypo- 
thecs, which are altogether rejected in ours; yet among theſe the hy- 
pothec now claimed had no place. They who lent money tor build- 
ing or repairing, or even buying a ſhip, had indeed by it a privilege 
beyond other creditors, but no right of hypothec ; J. 26. ff. De reb. 
aut. jud. poſe. To the genius of our law all tacit hypothecs are ad- 
verſe, Balfour, employing the words of the Regiam Majetatem, Rates 
it as a rule, © That without delivery there can be no impignoration; 
Pract. p. 194. Nor in any of the more carly writers is there the, leaſt 
intimation of the right now claimed. When Lord Stair (b. 1. tit. 13. 
§ 18.) mentions the hypothecating of a ſhip for“ what was borrow- 
« ed for the uſe of the thip's company. or voyage,” he mult neceſſa- 
rily refer to a ſpecial contract of hypothec by the maſter ; for a tacit 
hypothec to ſuch an extent never exiſted any where. As the right in 
queſtion, then, reſults not from the nature of the contract to which it 
relates, ſo it is as unknown in the common as in the ſtatute law; for 
ic is in vain to talk of a common-law right which was  unhcard of at 
the end of the laſt century. 

In the caſe of Gay contra Arbuckle, 16th November 1711, it ſeems 
indeed, at firſt view, as if the Court had recogniſed this tacit hypo- 
thec to the extent inſiſted on; but when its peculiar circumſtances are 
examined, they will be found not neceſſarily to involve that conclu- 
ſion; which, however, appears better warranted by the deciſion in the 
later caſe of the Rope-work Company of Glaſgow contra Croſſes, 4th 
March 1761. The admiralty-court, too, in ſeveral inſtances during 
the preſent century, have given their ſanction to the claim now in dif- 
pute : but thoſe judgements were combined with others manifeſtly 
erroneous and illegal. Nor will the deciſions of that court, in what- 
ever ſeries, conſtitute the law. That is the prerogative of this Su- 
preme Court. Yet even here, if not only a ſingle one, but a courſe 
of deciſions, have proceeded on an erroneous: principle, there is no- 
thing to prevent the error from being corrected by a ſubſequent de- 
termination, Of this the deciſion in the caſe or Keith contra Keith, 
17th February 1688, affords a remarkable example, by which the 
Court altered what had been determined by a number of preceding 
judgements, then finding, that a wife was nt a privilege creditor for 
implement of proviſions in her marriage. contra See Dict. of Deciſ. 
voc. Privileged debt. 

It is true, that in foreign voyages the right of hypothec may be ne- 
ceſſary to induce ſtrangers to furniſh the repairs which are wanted; 
but with reſpect to a home-port, as in the preſent inſtance, no ſuch 
neceſſity can be plcaded to juſtify a claim ſo evidently adverſe to the 
intereſts of commerce. This diſtinction is eſtHiſhed in the law of 
England, which deſerves peculiar regard, as that of the firſt commer- 
cial country in the world, 


Anſwered : 


5 
„ 
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Anfeered : It has been admitted, that the hypothec in queſtion ex- 
iſts for repairs made in a foreign port; and it is plain, that the ien 
created by bonds of bottomry is equally latent as any right of hypo- 
thec can be. The argument, then, from expediency, is defective ; 
becauſe no new inconvenience can be attributed to the preſent claim. 
The law of Scotland makes not any diſtinction on the ſubject of hy- 
pothec between foreign and home ports, more than did that of the 
Romans reſpecting their privilegia. No ſuch diſtinction is to be tra- 
ced in any of our earlier writers on the law; and Mr Erſkine, the 
lateſt of them, lays down the rule in general, “ That the repairers of 
„a ſhip have an hypothec upon it, in ſecurity of the expence of re- 
« paration.” The correſponding practice and ſenſe of the nation 
are evinced by the uniform deciſions of the admiralty-court down- 
ward from 1704, ſuſtaining the right in queſtion, whether relative 
to the ports of this part of the united kingdom, or thoſe abroa? ; 
deciſions which, though not ſo authoritative as if they had been pro- 
nounced in this Court, ſerve equally to ſhow the general acquieſcence 
of the country. The deciſions of this Court alfo, during the courſe 
of a century, confirm the ſame doctrine; for example, in the cafe of 
Gay and others contra Arbuckle, in 1710, and of the Rope-work-Com- 
pany of Glaſgow contra Croſſes, in 1761. It is difficult to conceive, 
then, by what other means the point could have been better eſta- 
blithed in the common law of Scotland. And being ſo fixed, no 
reaſon can be aſſigned why it ought to be overturned, Were its 
conformity to the general commercial law of Europe to be deemed a 
criterion, it could not be overthrown, ſince, England excepted, the 
Tight of hypothec to the extent now claimed ſeems to be recogniſed 
by all the trading ſtates; and in Holland, in particular, it is undoubt- 
edly admitted. At the ſame time 1t 1s evident, from what has been 
already ſtated, that this queſtion never can ariſe in our courts but 
between Scotſmen with reſpect to furniſhings made at a home-port, 


The Lord Ordinary ſuſtained the claim of hypothec. But 


The Court, on adviſing a reclaiming petition againſt that interlo- 
cutor, with anſwers, as alſo “ a caſe tranſmitted for the opinion of 
“ Engliſh counſel, with the opinion, ſtating the law and practice of 
« England thereon, found, That Wood and the other furniſhers had 
no hypothec or right of bottomry on the ſhip in queſtion.” | 


And to this judgement, after an intermediate contrary one, the 
Court finally adhered by two ſucceſſive interlocutors. 


Lord Ordinary, Braxfeld. For Hamilton, Rolland, Blair, Roſs. 
Alt. Dean of Faculty, M' Cormick. Clerk, Menzies, 
| S. 


N. B. The Court, at the ſame time, decided in like manner a Gun. 
lar queſtion between John Syme, and Reynold Pohl in the right of 


Gavin Kempt. 
Ne XLI. 
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Noe XLI. July 31. 1788. 
JAMES SHARP, 
AGAINST 


JOUN BURT. 


Tack, CLauvst Clanſe in a leaſe, obliging the tenant to give up part 
, his farm, ou receiving al equivalent deduction Vm the rent, hyww 


interpreted. 


T was ſtipulated in a leaſe granted by James Sharp of Kincarrochy 
2 to John Burt, that the latter ſhould, upon requiſition, give up the 
« Offices, garden, and three of the parks adjacent to the manfion- 
« houſe, on receiving an equvaleat deduction yearly from the tack-duty, 
« to be fixed by neutral perſons mutually choſen,” | t 
After an interval of ſome years, Mr Sharp availed himſelf of this 
ſtipulation. In the mean time, the value of the farm had conſider— 
ably increaſed, partly in conſequence of the general augmentation of 
the rents of land, partly in conſequence of certain meliorations per- 
formed by the tenant, but chiefly by means of ſome peculiar circum- 
ſtances which could not be foreſeen by either party. | { 
The queſtion, therefore, occurred, whether the abatement to be gi- 
ven to the tenant was to correſpond to the yearly value of the land 
as it then ſtood, or whether it was to be proportioned to the rent ſti- 


pulated in the leaſc. Mr Sharp 


Pleaded: It was the obvious meaning of the parties, that with 
regard to three parks contiguous to the manſion-houſe, the leaſe- 
holder ſhould conſider himſelf as a tenant at will, his leaſe, af- 
ter requiſition by the landlord, being, to this extent, to be equal- 
ly done away as if it had never exiſted. And the only reaſon why 
1 reference was made to neutral perſons, for aſcertaining the allow- 
ance to be given on account of theſe lands, was, that at the begin- 
ning of the leaſe the ſeparate value of cach park had not been pre- 
ciſely fixed. This indeed is implied in the words here uſed, an equi= 
valen! deduction, when contraſted with the rent actually paid, which 
mult be conſidered as the full yearly value of the whole farm, being 
the fame with a proportional one, If it had been intended to make 
the landlord merely a ſubtenant of the grounds which he had a right 
to poſſeſs, inſtead of framing the agreement 1n this way, it would 
have been declared, that on the landlord's taking back any part of 
the farm, he ſhould pay the full value, as it ſhould be fixed from year 


to 
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to year, during the leaſe. Any other interperation, too, would be pro- 
ductive of this remarkable abſurdity, that if the value of the three parks 
ſhould by any accident exceed the rent of the whole farm, the ſtipu- 
lation would become eluſory, as the referees are to have no farther 


power than to grant an abatement of the rent. 


Anſwered : The words equivalent and proportional are not ſynony- 
mous, the one denoting ſomething of equal intrinfic value, while the 
other has a reference to a preciſe given ſtandard ; and no reaſon can 
be given why theſe words ſhould not be here underſtood in their na- 
tural meaning. As the tenant might have been conſtrained to conti- 
nue his poſſeſſion although the farm ſhould fall in its value, it would 
be unjuſt to exclude him from the advantages reſulting from a contra- 
ry event. In another reſpect too, this ſtipulation, according to the 
conſtruction put on it by the landlord, would be equally hurttul to 
both parties. For, as the three parks which he has a power of reſu- 
ming are not particularly ſpecified, the farm muſt thus remain unim- 
proved during the whole period of his poſſeſſion, unleſs the tenant 
choſe to give up, without any recompence, the whole advantages of 


his induſtry. 


Some of the Judges thought, that the claim of the tenant was te 
be reſtricted to the increaſed value of the lands, as ariſing from the 
meliorations performed by him. But the majority were of opinion, 
that both according to the words, and a fair conſtruction of rhe leaſe, 
the tenant ought to receive the full value of the lands which were 


taken from him. 


The Lords therefore affirmed the judgement which had been pro- 
nounced by the theritt-depute of the county, in theſe words: “ Finds, 
“That the tenant is intitled to ſuch a deduction for the parks which 
he is bound to give up, as is equivalent to the rent at which they 


&« would now be let.“ 


Lord Ordinary, Fender land AQ. Blur. Alt. Corb?, 
Clerk, Home. 
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XIII. Auguſt 5. 1788. 


LY 


ROBERT PRINGLE, 


AGAINST 


ALEXANDER NEILSON. 


BENEFiciUM COMPETENTL#.—Zow far competent to one who has ob- 
tained a Ceſſio bonorum. 


1 PRINGLE, formerly a retail dealer in the town of Dal- 
keith, after having obtained a Ceſſio bonorum, was employed as a 
merchant's clerk, in which capacity he had a ſalary of L. 25 per an- 
num. Having turniſhed a ſmall houſe for the reception of his fami- 
ly, conſiſting of a wife and ſeveral children, a poinding of the fur— 
niture was attempted by Alexander Neilton, a creditor 'of his to the 
extent of L. 4: 16: 9, who had been ſummoned in the proceſs of 
Ce o. An arreſtment of the ſalary was alſo uſed. 


Robert Pringle offered a bill of ſuſpenſion, in which he 


Pleaded : & decrcet of Ceſſio does not, like a certificate of bankrupt- 
cy in England, procure a total releaſe to the debtor, any property he 
afterwards becomes maſter of being ſtill, in general, attachable by his 
creditors. But while, in this manner, a proper care has been taken 
by our law, to hinder a perverſion of this humane remedy, it has been 
equally an objec of attention, that it ſhould not, by an over-rigorous 
exccution of diligence in virtue of prior debts, be entirely fruſtrated, 
With this view, rhe beneficuum competentiz has been introduced, where- 
by not only the debtor's wearing apparel, and the implements of his 
trade, but alſo ſuch a portion of the effects acquired by him after 
obtaining the Ce as is indiſpenſably neceſſary tor his ſupport, are 
ſecured to him. In the preſent caſe, where the ſums earned by the 
debtor are barely ſufficient, with the utmoſt frugality, to maintain 
him and his numerous family in that decent manner which the nature 
of his employment requires, the proceedings that have been held muſt 
appear equally irregular and unauthoriſed; _ Attach. c. 7. VÞ;; 
Erſkine, b. 4. tit. 3. $27. 


Anſabered In conſequence of a Ce//io bonorum, a debtor merely ob- 
tains an exemption from perſonal arreſts. Whatever he atterwards 
acquires, whether by his own indultry or by other methods, is liable 

| | to 
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to the diligence of his creditors, If, indecd, a creditor were to exer- 
ciſe his right in an oppreſſive manner, as by poinding the body- 
clothes of his debtor, or the tools which are necetlary tor providing 
his ſubſiſtence, this, as an abuſe of legal execution, would be liable to 
correction. But beyond this our cuſtoms have never gone; the bene- 
ficium com pelentiæ, as Known in the Roman law, being only admitted 
with us in the cafe of gratuitous obligations, or in thoſe where the 
parties ſtand in the relation of parent and child to each other. And 
in circumſtances ſuch as the preſent, where the ſums due to the ufer 
of the diligence are fo inconſiderable, that after payment, there is {til} 
a ſufficiency left for enabling the debtor to live with that frugal o- 
nomy which becomes one in his antortunate ſituation, it ſeems impoſ- 
ſible to doubt the legality of the meaſures that have been followed; 
11th July 1778, Patrick Reid contra Matthew Donaldſon. 


The Lord Ordinary ſuſpended the letters “ guoad the ſuſpenders 
„ perſon, wearing apparel, and working: tools, but tound the letters 


ce orderly On guoad ultra.” 


After adviſing a reclaiming petition for Robert Pringle, with an- 
ſwers for Alexander Neilſon, it was | 


Objerved on the Bench: There is no example where the benefciun 
compelentiæ, in the extent known in the Roman law, has been recog- 
niſed in the Scots courts. And in che caſe under confideration, it does 
not ſeem neceſſary to give any determination on the point. But if 
the creditors of a bankrupt who had obtained a C, were to proceed 
in ſuch a way as not even to leave him the neceſlaries of life, as the 


purpoſe of the law would thus be fruſtrated, it would doubtlets be 
competent for the Court of Seſſion to apply a remedy. 


«© The Lords refuſed the petition,” thus affirming the judgement 
pronounced by the Lord Ordinary. 


Lord Ordinary, Dunſinnan. Act. Dial ſon. Alt. Ces. Ferguſſon. 
Clerk, Sinclair. 
& 
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No XIII. November 13. 1788. 


JOHN 19 
AGAINST 


DAVID ROBERTSON. 


EXHIBITION.—OaATH OT PARTY. -A party being examined as a haver, 
not competent to put a queſtion relative to the exiſtence of the debt. 


- OBERTSON being debtor to Yule, atteſted an account of 
different articles compoſing the debt. In an action for pay- 
ment of it, Robertſon, by virtue of letters of incident dili- 
gence, was exanuncd on oath, Whether he himſelf had not 
the atteſted account in his voulicſhon. In the courſe of his examina- 
tion, © being interrogate: for the purſuer, If both parties fairly ſet- 
* tled the balance due by tie deponent on the atteſted account? he 
« deponed, That they did; and that he paid the balance.” On this 


ground 


The defender lde: The purſuer, by putting the above queſtion, 
refcrred to the deter decr's oath the exiſtence of the debt, which his 
negative anſwer has difproved. 


Anſwered : Reference to oth of party being a judicial act, has ef- 
fect no larther than the authority which is citential to it extends ; 
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Bankton, b. 4. tit. 32. §9.; Falconar, 8th July 1749, Elliot contra 
Ainſlie and Porteous. Here was no authority, but tor examining the 


Party as a Hauer. 


The Lord Ordinary found, That “ various queſtions had been 
% pur to the defender when enn as a haver, which were only 
competent to be put to him if he had been examined as a party, 
« and which he therefore might have declined to anſwer ; and that 
the anſwers he has made to ſuch queſtions cannot have the force 
© of an oarh of party, there having been no previous 2 refe- 


_ rence.” 


To that judgement, (it being obſerved, that artifices of this kind 
appeared to be multiplying in PrRctice, and * to be checked), the 
Court adhered. 


Lord Ordinary, Dreghorn. AQ. Elliot. Alt, 72. Clerk, 
Clerk, AI... 
8. 
Ne XLIV. November 16. 1788. 


PATRICK RIGG, and others, 
AGAINST 


GEORGE PATERSON and CHARLES BELL. 


CAUTIONER.—Ation ſuſtained againſt a cautioner, aficr his bend had been 


given up and cancelled. 


IGG, and the other heritors in the pariſh of Cupar of Fife, ha- 

ving employed a perſon to rebuild the pariſh-church, Paterſon 

and Bell granted a bond, obliging themſelves, as cautioners, that the 
work thould be properly executed. 

When the building was finithed, it was examined by two tradeſ- 
men appointed by the heritors, and they having declared their 0- 
pinion that the builder had fulfilled the conditions of his bargain ; 
the heritors, after making payment to him of a ſmall balance then 
due, gave up the bond to the cautioners, by whom it was can- 
celled. | 

It ſoon appeared, however, that the report of the two tradeſmen 
was exceedingly erroneous, the walls of the church, from an im— 


proper conſtruction of the roof, being in imminent danger of falling 
aſunder. 
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aſunder. The builder himſelf having become inſolvent, Rigg, and 
the other heritors, brought an action againſt the cautioners, who, 


in defence, 


Pleaded : A cautionary engagement in the law of Scotland is mere- 
ly literarum obligatio, which derives its whole efficacy from the ſub- 
{cription of the cautioner. If therefore he has not ſubſcribed at all, 
or if his ſubſcription has not been accompanied with all the ſtatutory 
forms, this circumſtance, though originating in mere 1nattention, 
will be fatal to the obligation. In the ſame manner, if a cautionary 
bond, however regularly executed, has been cancelled with the deli- 
berate conſent of the creditor, it cannot be made the foundation of 
any effectual action; and this, agreeably to the rule, Quod ]] u 
gue eodem modo dl olvitur quy colligatum . Ir is expedient, that cau- 
tionary obligations ſhould be confined within the narrowelt bounds, 


otherwiſe they would be attended with ſuch danger, as would altoge- 


ther preclude their uſe. Hence, a cautioner having ſubſcribed a bond 
of corroboration, which, owing to the inaccuracy of the writer, con- 
tained no obligation for repayment of the ſum lent, was found to be 
free. And in a later caſe, where the manager of a banking-company 
had been induced, in conſequence of an erroneous ſtatement of ac- 
counts, to give up a bond ſigned by two perſons as cautioners in a 
nn it was ſolemnly decided, that although it was ſtill com- 
petent to ſue the principal debtor, no action could be ſuſtained a- 
gainſt the cautioners; 2d June 1749, Colt contra Angus; January 
1784, George Home contra Archibald Malcolm and Thomas Stod- 


hart. 


Anſwered : In the conſtitution of a cautionary obligation, it ſeems to 
be eſtabliſhed in practice, that nothing leſs than a written inſtrument, 
deliberately and formally executed, can be admicted. But after it 
is once properly conſtituted, this agreement muſt undoubtedly ſub- 


ſiſt, like every other, until it has been fulfilled by ſpecific perform- 


ance, or until it has been done away by another agreement, to which 
no objction, ariſing from the fraud or error of one or other of the 
contracting parties, can be ſtated. If a bond granted by a cautioner 
has been by any accident deſtroyed, it will not be ſaid, that it 
may not be reſtored in an ordinary action for proving the tenor. 
And in the preſent caſe, as the cautioners could not have been allow- 

ed to avail themſelves of their own fraud in getting up their hond be- 
fore the work was properly executed, no reaſon can be given, why 
they ſhould be permitted, for the ſame purpoſe, to avail themſelves of 
the fraud or fault of another. The deciſions quoted do not ſupport a 
contrary doctrine. In that of Colt contra Angus, there was an ellential 
detect in the original agreement; and in the other, which has not been 
collected, ſome peculiarity muſt have occurred, which made room ior 
an exception from the general rule; 5th February 1703, Gordon Cor 

tra the Heirs of Johnſton of Polton. 


It was farther contended for the defenders „That, at leaſt to the ex- 
ten 


= 
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tent of the ſums paid to the builder after the erroneous report of the 
tradeſmen appointed by the heritors, the claim ſhould be diſallowed. 
This circumſtance, however, had no weight with the Court, no pre- 
caution of this fort having been ſtipulated in the bond granted by the 


cautioners. 


« The Lords found the cautioners liable.” 


Reporter, L:rd Dreghorn. Act. Blair. Alt. Wight, 
Cordon, Clerk. | 
C. 
N® XLV. November 18, 1788. 


JACOBINA REID, 


AGAINST 


"> 


KATHERINE, ELISABETH, &c. WOODS. 


SERVICE or HEIRS A Precept of Clare conftat equivalent to a ſpecial 
ervice. The character of the heir muſt in both be diflinguiſhed with 


equal accuracy. 


J AMES WOOD and Euphan Selcraig were infeft in a ſmall piece 
of land held of a ſubject- ſuperior, and deſtined “ to them, and 
„“ longeſt liver of them, in conjunct fee and liferent, and to the 
& heirs lawfully procreate betawixt them in je; which failing, to the 
« {id James Wood his neareſt heirs and aſhgnees whatever.” — 
Of the marriage between theſe parties, there exiſted a fon and four 
daughters. | 

After the death of James Wood, his ſon obtained from the ſupe- 
rior of the lands a precept of Clare conſtat, whereby, on the narrative, 
« that by authentic documents and inſtruments thown and produced, 
« it clearly appeared that the deceaſed James Wood, father of John 
« Wood, bearer hereof, died laſt veſt and ſeiſed in all and whole 
that tenement of lands, &c. and that the ſaid Fohn is only fon, and 
« neareſt and lawful heir to the deceaſed Fames Wood, his father, and that 
« he is of lawtul age,” &c. therefore the ſuperior grants warrant to 
his bailies, © to give heritable ſtate and ſeiſin of the foreſaid tene- 
« ments, to the ſaid John Wood, as the ncare/t and lawful ber to the 
« ſaid Fames Word, his father,” In virtue of this precept, John Wood 
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ohn Wood was married to Jacobina Reid, to whom he con- 
veyed the lands which had belonged to his farher. After his death, 
an action having been brought by her againſt Katharine Wood, and 
the other litters of her huſband, who had continued in poſſeſſion of 
the lands, an objection was ſtated to her title, as flowing a no ha- 
bente, on this ground, that the lands having been deſtined 79 the heirs 
of the marriage between Fames Nicod and Euphan Selcraig, the precept 
of Clare conſtat obtained by John Wood, as only fon and neareſt and 


lawful heir to his father, was inept. In ſupport of this objection, it 


was 


Pleaded : The method of tranſmitung feudal property from the 
dead to the living, by precept of Clare conſtat, ariſing ſolely from the 
unauthoriſed act of a private perſon, is in its nature anomalous, and 
ought to be confined within the narroweſt bounds. 

At firſt, this form was only uſed in the caſe of the lineal ſucceſſion ; 
and before the beginning of the preſent century, very few inſtances 
perhaps will be found of its having been extended to any other. In 
tailzied fees, where the molt intricate queſtions frequently occur, it 
ought never to be reſorted to, but the right of the heir ſhould be 


cſtabliſhed in the regular manner, by a ſervice and retour, carried on 


under the authority of a competent judge, and aſcertained by the 
verdict of a jury. 

But even although the ule of this form were to be admitted 1n every 
caſe, it never can be thought ſufficient for transferring property, 
where a ſervice in the fame terms would be unavailing. And as a 
ſervice of one, as neareſt and lawful heir, which is the fame with Heir 
of line, or heir-general, cannot carry any ſubject deviſed to heirs of 
a marriage, or to thoſe of any other charaQer, not marked out by the 
law, but by ſettlement, the infeftment which took place in the perſon 
of John Wood mult be of no effect. 

It is true, that where the character, under which an heir has been 
ſerved, and that in which he ought regularly te have been ferved, 
cannot exiſt in two different perſons, as in the caſe of a ſon ſerved 
heir in general to his father, in order to take up tubjects deſtined to 
his father's heirs-male, the ſame ſtrictneſs docs not appear to have 
been always kept up. But under this exception, the propriety cf 
which may be juſtly called in queilion, as introducing uncertainty 
in the tranſmiſſion of land-rights, the preſent cate cannot be in- 
cluded, Here, John Wood has indeed been declared to be the only 


fon of his father. He is allo declared to be bis /alber's neareſt and low- 
ful heir. Still, however, it was pothble, that the character of ber of 


the marriage betwcen his father and Euphban Selcraig, might have belong- 
ed to another perſon. Although an % /or, Juhn Wood might have 
been the iſſue either of a prior or a later marr:4ge. Anil in the ſame 
manner he might have been /e neareſt and lawful beir to his father, 
though born of a difterent mother. 

Had the ſuperior even gone ſo tar, as ſpecially to mention the ſtand- 
ing inveſtitures which were deſtined to the heirs of tlie marriage, and 


alſo to declare, that John Wood was neare/# and lawwfidl heir, wich- 


OU 
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out adding “ of proviſion, or © of the marriage between James 
* * . . 1 . _ —_ 78 Ds l 

« Wood and Euphan Selcraig,“ it would not have becn fſuflicient. 

From this, the meaning of the ſaperior might have been guelled at; 

but itill it would not have been expreiled in thoſe terms which the 


law requires, and which in ſolemn deeds, ſuch as a precept of Clare 


conftat, are indiſpenſable. A fjort!971 in the prefent caſe, where no 
mention is made either of the particular deſtination in the inveſtitures, 
or of that character in which alone the heir was intitled to demand a 
ronewal of them, and where it is not even ſaid that he is neareſt and 
luwful heir in the lands formerly fpecified, the infeftment following on 
the precept can be of no avail. The only addition which could be 
made ſo as to render the transference complete, would be by annex- 
ing to the words “ neareſt and lawtul heir,” thoſe “ of tailzie and 
„ nrovition,” which would entirely change their nature and effects, 
and therefore never can be ſupplied by implication; Craig, lib. 2. 
Dieg. 3. F 29. lib. 2. Dieg. 17. H 22.; Stair, book 3. tit. 4. § 33. ; 
Bankton, book 3. tit. 5. F 19. 59. book 3. tit. 4. F 29.; Erſkine, 
book z. tit. 8. 5 74. ; Dict. voce Repreſentation, 2 1ſt July 1738, Edgar 
contra Maxwell; 12th June 1752, Landale contra Landale. 

Anfewered : The renewal of the inveſtiture, after the death of the 
vallal, having been at firit entirely voluntary on the part of the ſupe- 
rior, the form of entering heirs by precept of Clare confict ſeems 
quite congental with feudal principles. And there ſeems to be no rea— 
jon for confining its ule to the caſe of the lineal ſucceſſion. In tail- 
zied fees, witch are the united work of the ſuperior and vaſlal, it is 
equally proper, that tae ſupcrior thould, in this manner, acknowledge 
thoſe ſuccellors to his vaſlal whom he has previoully choſen, by 
granting the fee under a particular deſtination, as that in ordinary 
cates he ſhould, by his own act, admit thoſe who are now, by the 
proviſion of the law itſelf, called to the ſucceſſion. 

There is however no occaſion for reſorting to any arguments of this 
fort, this mode of entering heirs having been indiſcriminately prac- 
tiſed in every inſtance where lands are not immediately held of the 
Crown, but of a ſubject; and the words here uſed for this purpoſe, 
being thoſe which have been uniformly employed, ſeem to be fully 
adequate. When the ſuperior ſets forth, That“ he had feen, by au- 
% thentic documents, that the former vailal was veſt and ſeiſed in the 
« lands;” it is the ſame thing as if he had ſaid, That he had conſi- 
dere the laſt inveſtitures, deſtined as they were, to the heirs of the 
marriage between ſames Wood and Euphan Selcraig: And when he 
farther proceeds to ſay, that John Wood was the only /or of his father, 
and his lawful and neareſt heir, his meaning is equally evident, that 
John Wood was heir according to the inveſtitures, or in other 


words, that he was the /awful heir under thoſe inveſtitures; the 


words, © neareſt and lawful heir“ being applicable, ſecundum ſubjec< 
tam materiem, to heirs of every denomination, to the heir of conqueſt, 
of tailzie, and proviſion, as well as to the heir of line. 


That ſtrictneſs of conſtruction, which ſeems to have been adopted 
in the caſes mentioned on the other fide, might be proper in general 


ſervices, 
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ſervices, which refer to no particular ſettlements, and which are in- 
tended merely for aflixing a certain character to an heir: but in the 
caſe of ſpecial tervices, to which a precept of Clare conftat, from on 


"ecforante to the laſt inveſtitures, bears more reſemblance, the fa 


rule has not been followed. Thus, where the inveſtitures of an en 
ſtood limited to heirs-male, a ſpecial ſervice by the eldeſt ſon of the 
Jaſt proprictor, as /egitimns et propingmor heres, was found equivalent 
to a ſervice as Hcir-male. And in another caſe it was decided, That a 
general retour, in the ſame terms, carried right to a proviſion de- 
viſed to the heirs-male of a marriage; although it is evident that 
thoſe characters might have belonged to different perſons : But it wa 
thought ſufficient that, in the caſe as it ſtood, both did actually co- 
incide in the ſame perſon; Craig, lib. 2. Dieg. 7. F 25.; Stair, 
b. 3. tit. 5. H 26.; 13th November 1712, Earl of Dalhouſie contra Lord 
and "pil Hawley; 13th December 1705, Levington contra Menzies ; 
22d January 1706, inter eofdem. 


A ſeparate objection was ſtated to the validity of the precept of 
Clare con/tat, that the deviſe of a tenement of 1o little value as that in 
queſtion, to the heirs of a marriage, ſhould be held as admitting the 
whole children equally. But this argument was entirely diſregarded ; 
the Court being of opinion, that in deſtinations of landed property, 
how inſignificant ſoever, the eldeſt ſon, agreeably to the courſe of in- 
teſtate ſucceſſion, was to be preferred, unleſs where a contrary inten- 
tion was clear. 


The Lord Ordinary ver- ruled the objection to the precept of 
“ Clare conſtat.“ 


And after adviſing a reclaiming petition with anſwers, the Court 
affirmed that judgement. 


But a ſecond reclaiming petition having been offered, which was 
followed with anſwers, | 


The Lords altered the former interlocutors, and found, © That the 
% precept of Clare conflat, and infeftment thereon, in the perſon of 
« John Wood, was inept, and could not carry the right of the ſub- 
« jects in diſpute ; and therefore aſſoilzied the detenders.” 


Lord Ordinary, Mon4:41e. Act. Maccormic#, Alt. Mackints/h. 
Menz iet, Clerk. 
C. 
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DUKE of ARGYLE, and his TACKSMAN, 
AGAINST 


FEUERS of SHEARDALE. 


IMPLIED OBLIGATI 1 having been reſerved in a feu of lands, 
whether ſurface-damages be due to the feuer, though not ſtipulated. 


F* a precept of Clare conflat, granted by the family of Argyle in 
1679, in favour of the heir of a feuer of their lands of Sheardale, 
the following reſervation of coal was inſerted, and it was repeated 
in the after deeds of tranſmiſſion: “ Et reſervando nobis, noſtriſque 
« prædict. omnes carbones et carbonarias dict. terrarum, cum liber- 
« tate nobis fodiendi carbones in aliqua parte dict. terrarum, excep- 


« tis domibus et ædificiis deſuper ædificat. et ædificand. ac hortis et 


« pomariis deſuper exiſten.“ 
In 1740, when, for the firſt time, coal-pits were dug in the grounds, 
or the ſurface occupied hy coal-hills, the leſſee of the coal agreed to 
make ſome compenſation on that account to the proprietor of Shear- 
dale, as ſucceeding leſſees like wiſe did; and in ſome inſtances the pro- 
prietor's claim was enforced by the ſentence of the Sheriff. But the 
Duke of Argyle was not a party either to the tranſactions or to the 


law proceedings. It appears, however, that in a late inſtance the - 


Duke had taken the tackſman of his coal bound to pay to his tenants 
and vallals ſuch ſurface-damages as might be warranted by the tenor 
of the feus and leaſes, or by ths: 

The Duke and his tackſman having brought an action of declarator 
of immunity from that claim of indemnification, they 


Pleaded : The reſervation of a right to work coal 1s the ſame in ef- 


fect as a new grant of that right, which would plainly imply every | 


power necellary tor the exerciſe of it; omma fine Frrtbus explicart nequit. 
Damages then cannot be due on account of ſach exercite, That claim 
would ſuppoſe ſomething done contrary to right; and, if it were well 
founded, the conſequence would be, that the purſuers had no right 
to this coal ; whereas the exiſtence of that right is admitted. The in- 
conſiſtency here is the ſame as if the ſubject of the reſervation had 
been a right to feal and divot, or to a road, and indemnification not- 
withſtanding were then demanded. — Beſides, the power of digging 
pits, /odiendt, is expreſsly given; and the exception of houſes and 
gardens, where the damage would be greateſt, denotes that leſs da- 

mage 
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Nov. 1788. COURT OF SESSION. * £ 


mage was not to be conſidered. No deciſion of the Court contrary to 
this plea has been pronounced, though in the caſe of a leaſe of lands 
the tenant has been found intitled to ſurface-damages. For he having, 
by his leaſe, an expreſs right to all the ſurface, for every part of 
which, indiſcriminately, the rent was to be paid by him, it was thus 
implied, that without indemnification he could not be deprived of the 
uſe of any part. 

Nor are the trivial conceſſions of former tackſmen, whoſe motives 
cannot be certainly known, nor their chuſing to decline litigation, 
matters in which the family of Argyle had no participation, to be 
underſtood, to change the nature of the right, {till leſs by preſcrip- 
tion to eſtabliſi an oppoſite one. As to the obligation lately laid on 
the tackſinan of che coal, it is a mere hypothetical ſtipulation, % ma- 


forem cautelam, which by no means imports any acknowledgement of 


the juſtice of the claim. | 


Anſwered: The maxim, that whatever is eſſential to the exerciſe of 
a right muſt be held as accompanying it, is fully admitted, when the 
purſuers title to dig coal-pits, and to perform the other requiſite ope- 
rations on the defenders grounds, is acknowledged. But it cannot 
thence follow, that the damage done by the means employed for ex- 
erciſing the right ought not to be repaired. The maxim demands that 


only which, if with-held, would operate to the annihilation of the 


right granted; but here the right to coal is as fully exerciſed, when 
indemnification of the ſurface-damage 1s made, as if it were denied. 
Though no deciſion on the point in queſtion with reſpec to vaſſals 
appears, it has been determined 1n regard to tenants, they having 
been found intitled in ſuch caſes to ſurface-damages ; Stair, 15th Fe- 
bruary 1668, Colquhoun contra Watſon ; Fac. Coll. 21ſt June 1768, 
Smith contra Hamilton Macgill. Nor does it ſeem reaſonable to a- 
{cribe ſo much as has been done, to the diſtinction between an exprets 
or conventional reſervation in the caſe of vaſlals, and a preſumed or 
legal one in that of tenants. In liferented lands the law gives to the 
proprietor the ſole right to coals or other minerals; but ſurely the life- 
renter would not be denied reparation of the damage thence ariſing. In 
like manner, when in the diviſion of a commonty mines and minerals 
are reſerved to the proprietor, it is underſtood that he muſt make com- 
penſation for the loſs of ſurface thereby occaſioned. Such indemnifi- 
cation as that now claimed, 1s believed to be univerfally granted ; nor 
otherwiſe, in ſmall properties eſpecially, could the working of coal or 
other minerals be reſerved without abſurdity, the right granted being 
thus ſubject to annihilation at the pleaſure of the granter. For here 
the purſuers maxim may be retorted on themſelves, oe 
The actual payments by the tackſman, ſometimes judicially com- 
pelled, are not to be preſumed as unknown to the Duke ; while the 
{tipulation in the tacks ſeems an open recognition of the claim. 


The Court, on the Lord Ordinary's report, found, “ That the 
“ purſuer had a right to work the coal under the lands in queſtion, 
X « 1 
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« jn terms of the reſervation in the feu- rights granted by him or his 
„ anceſtors, without being liable in damages to the defenders or their 
« tenants, occupiers of the ſurface.” 

Afterwards a proof of the practice having been allowed and n 
the cauſe was again reported, when a majority of the Judges deemed 
the proof inconcluſive. Yet, as the Bench was divided on the general 
point, it is by no means clear, that the circumſtance of uſage had not 


an influence on the ſubſequent determination, by which 


The Court ſuſtained the defences, and aſſoilzied the defenders. 


Reporter, Lord Hailes, Ad. Alvacate, Craig. Alt. Dean of Faculiy, Rolland, J. Erſkine, 
Clerk, Home. 


8. 
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SAMUEL OMEY, 


AGAINST 


JANET MACLAR I V. 


IMPLIED CoN DITION.—PROVISTIONS to HEIRS and CHILDREN. —A 
hroviſion to a grandchild made payable on the grandechild's marriage, 
or attaining a certain age, lapſes by his dying before that period unmar- 


ried, 


JAMES CRAWFORD, by a truſt-deed, ſettled on Archibald Omey, 
his grandſon by a ſon deceaſed, L. 600, .* declaring, That the in- 
te tereſt ſhould be regularly paid to him from the firſt term of Whit- 
” ſunday or Martinmas after the granter's deceaſe, to his (Archi- 
“ bald's) majority or marriage, whichever of theſe ſhould firſt hap- 
« pen, when the principal ſums were 4% be paid by the truſtees, and 
„ not ſooner.” 
Archibald Omey having died before his majority unmarried, and 
the money being claimed by Samuel and Mary Omey, his brother 


and ſiſter, as his next of kin, Janet Maclarty, and other executors of 
Mr 
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Mr Crawford, who oppoſed this claim, contended, that the proviſion 
had /ap/ed by the death of the grantee, and 


Pleaded : Though in proper bonds of proviſion, thoſe granted by a 
father to his children, proviſions made payable on the children's attain- 
ing a certain age, being intended for anſwering their occaſions at that 
period, become ineffectual, if they ſhall die before it; yet the conſtitu- 
tion of a legacy is underſtood to be independent of the term of pay- 
ment. By the legatee's ſurvivorſhip the legacy ve/fs, and the adjec- 
tion of a term of payment ſerves only to poſtpone the time at which 
he or his heir is intitled to claim poſſeſſion. Such, in conformity to 
the Roman law, was the deciſion of the Court, in the caſe of Burnetts 
contra Forbes, Fac. Col. gth December 1785. Now the ſum in que- 
ſtion is to be conſidered as a legacy, and not as a proviſion to a child; 
the granter not being the father but the grandfather. Beſides, the 1 in- 
tereſt having been immediately payable, the principal ſam itſelf muſt 
of conſequence have likewiſe been due. 


Anſwered: As the above admiſſion proceeds on the ſuppoſition of 
bonds of proviſion granted by a father being the juſt conſequence of 
a natural obligation, ſo the ſame obligation lying on grandfathers in 
their order, it is evident that there can be no diſtinction between that 
caſe and the preſent. As to the intereſt being due in the mean time, 
this was evidently a ſeparate proviſion, and diſtinguiſhed from that 
which was contingent on the event ſpecified. 


The cauſe was taken to report, a number of other queſtions ha- 
ving occurred on the conſtruction of Mr Crawford's ſettlements ; 
when 


The Court ſeemed to admit no diſtinction between the caſes of a 
father and of a grandfather ſettling proviſions on his children or 
grandchildren. Some of the Judges too doubted the propriety of diſ- 
tinguiſhing between legacies and proviſions to children, holding the 
rule of the Roman law as equally applicable to both, that er zncertus 
pro conditione habetur. 


The Lords found, That as Archibald Omey died before majority 
« or marriage, the ſum of L. 600 provided to him lapſed, and did 
* not tranſmit to his neareſt in kin.“ 


Reporter, Lord Hailet. For Omey, Wight. Alt, Macled-Bannatynes Clerk, Menzies, 


8. 
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No XLVIII. | December 4. 1788, 


ALLAN, STEUART, and COMPANY, 
AGAINST 


CREDITORS of JAMES STEIN. 


FrxauD.—An inſolvent perſon having purchaſed goods on credit, within 
three days preceding his bankruptcy, ſuch purchaſe preſumed in law tg 
be fraudulent. | 


MovEAaBLESs.—Delivery brevis manus. 


O ziſt October 1787, Allan, Steuart, and Company, corn-deal- 
ers, entered into an agreement with Stein, a diſtiller, by which 
they engaged to purchaſe tor, and furniſh to him, as much grain as 
he ſhould have occaſion to conſume in his diſtillery, for the price 
of which, on the other hand, he was to grant bills. Stein then, 
though reputed as in good credit, was in reality inſolvent; and on 
23d February following he ſtopped payment. During the intervening 
period, continually, down to the day of the bankruptcy, quantities 
of grain, to the value of L. 20,000, had been furniſhed according to 
the contract, but none of the bills of lading were tranſmitted later 
than 4th February. | 

Immediately after Stein's failure, Allan, Steuart, and Company, 
preferred a petition to the Court, ſtating, That by concealment of 
his inſolvency he had fraudulently got poſſeſſhon of their property, 
and therefore craving reſtitution, ſo far as the grain was ſtill extant 


in Stein's cuſtody. To this claim Stein's other creditors objected, 


and (the Court having appointed the matter to be argued in informa- 
tions), | 


Pleaded : If the claimants, by the bankruptcy of the debtor, have ſuf- 
fered loſs, their fate is the ſame as that of all his other creditors, whoſe 
misfortune any interval of time between the credit given and the ſub- 
ſequent bankruptcy can never alleviate. . Their pretended preference 
then has not equity for its baſis : Nor does the circumſtance of the 

oods being ſtill in exiſtence, found this reſtitution in law. 

By the ſale and delivery the property was completely transferred: 
the ſellers right of ei vindicatio ceaſing, and they in lieu of it beco- 
ming perſonal creditors for the price. The maxim of law no doubt 
is, that dolus dans cauſam contractui, reddit contractum nullum ; and there 

was 
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was a time when the inſolvency of a purchaſer was held by the Court 
to conſtitute ſuch do/us as to annul the ſale; as in the caſe of Prince 
contra Pallet, 22d December 1680, Stair. - But that idea is truly in- 
admiſſible in a commercial country, where it muſt often happen, that 
the faireſt traders owe their proſperity and opulence to perſeverance 
in maintaining their credit at particular periods, when, by ſome 


emergency, they may have become actually inſolvent. It was 


therefore rejected in the caſe of Sir John Inglis contra the Credi- 
tors of Cave, 16th June 1736. And from that time downwards it 
was never underſtood that the buyer's inſolvency alone could void a 
bargain. | 

By a ſubſequent judgement in the ſame caſe, indeed, the Court 
annulled the ſale with reſpect to goods furniſhed within three days 
preceding the bankruptcy; but the ground of this diſtinction may be 
queſtioned. It is the ſuppoſition, that the determination to ſtop pay- 
ment muſt have been made three days before that event. No preciſe 


time, however, it is plain, can à Priori be juſtly allotted for ſuch an 


interval, the length of which muſt ever vary according to circum- 
ſtances, and theſe frequently the moſt unforeſeen and caſual. A gene- 
ral regulation of that kind might no doubt be expedient for ſaving the 
expence of legal diſcuſſion, in the ſame manner as that with reſpect to 
the ſixty days antecedent to bankruptcy, during which period no valid 
deed can be done in favour of any particular creditor. But ſuch re- 
gulations are the province of the legiſlature, not of courts of law; and 
hence aroſe the neceſſity of the ſtatute of 1696. Among the numerous 
inſtances in which the Court has decreed reſtitution of goods fold and 
delivered to perſons who had afterwards become bankrupt, this judge- 
ment reſpecting the tr:duum has not been regarded as a precedent. 
Nor is any ſimilar rule known in the practice of other countries, as 
of England, for example, or of Holland. 

At the ſame time it is to be obſerved, that as bills of lading of the 
whole goods were indorſed and tranſmitted to Stein, nineteen days 
before his failure, there was thus a virtual and legal delivery of the 
goods prior to the friduum. For by the indorſation of bills of lading, 
an effectual tradition of goods on {hipboard is in law underſtood to be 
made; Select Deciſ. 13th June 1764, Buchanan and Cochrane contra 
Swan ; Judgement of Houſe of Peers in Haſtie and Jamieſon contra 
Arthur, 1oth April 1770 ; Fac. Coll. 2d February 1787, Bogle contra 


Dunmore and Company. 


Anſiwered: This claim is founded not only on the fraud of the 
bankrupt, but on the practicability of reſtoring goods {till extant; an 
advantage of which the claimants are not to be deprived, becauſe it is 
not poſſeſſed by every other creditor. Nevertheleſs, as their goods were 
delivered more on the eve of the bankruptcy than the reſt, the fraud 
with reſpect to them is more glaring. It has been admitted, that 
fraud is a legal ground for decreeing reſtitution after ſale and delive- 
ry; 2 propoſition which both in general, and likewiſe as relative to 
the particular caſe of inſolvency in the buyer, is eſtabliſhed by nume- 

rous 
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rous authorities; Stair, b. 1. tit. 9. § 14.; Bank. b. 1. tit. 10. § 60. 
117; Erſkine, b. 3. tit. 3. 5 9.; Princip. of Equity, p. 222. ; Dict. 
of Deciſ. vol. 1. p. 335. vol. 3. p. 143. ; Select Deciſ. Mackay contra 
Forſyth, 2oth January 1758; Fac. Col. 27th February 1705, Craw- 
ford Newal contra Mitchell; 24th June 1786, Sandeman and CLE 
ny contra Kempt's creditors, 

If however it be granted, on the other hand, that mere temporary 
inſolvency is not a legal indication of fraud, the conceſſion will not 
afford an apology to an inſolvent man, purch afing on credit, at a cri- 
ſis when he can entertain no reaſonable expectation of retrieving his 
affairs. It is poſſible, no doubt, that ſupervening bankruptcy may 
reſult on a ſudden from ſome WN or unforeſeen occurrence; 
but as, in the nature of things, that will comparatively but ſeldom 
| happen, it is a juſt preſumption, when this event cloſely follows the 
purchaſe, that it has been fraudulently in the purchaſer's view. In 
the caſe of Cave's creditors, the Court held it as a preſumptio j Juris, that 
fraud was committed with reſpect to goods delivered intra triduum of 
the bankruptcy; a rule which ever ſince has been conſidered as eſta- 
bliſhed, and in particular, contrary to what is ſaid on the other fide, 
Was recogniſed in the above- cited caſe of Crawford Newal contra Mit- 
chell, 

The claimants argue, that thus the Court, by making a regulation 
not authoriſed by law, would aſſume powers of legiſlation ſimilar to 
choſe exerciſed in the ſtatute of 1696. But it is perfectly agreeable to 
law, to judge by preſumption in default of more complete proof, and 
here is only one inſtance, among the many legal preſumptions which 
are ſtill ſubject to be overthrown by ſuperior evidence. The preſump- 
tion of the ſtatute referred to, is one, urs et de jure, and ſuch as war- 
ranting a judgement in oppoſition to complete evidence, could not but 
require for its ſanction an act of the legiſlature. 

Neither do the caſes that have been quoted eſtabliſh a legal delivery 
of goods by indorſation of the bills of lading. The judgement of the 
Houſe of Peers, in that of Haſtie and Jamieſon, was only to find “ a 
« ſpecial property” veſted in the indorſee, as diſtinguiſhed from a 
full transference of the right; and the other inſtances reſpect mie 


grounds of preference among competing creditors. 


The opifion of the Court, agreeably to the deciſion in the caſe of 
Cave's creditors, which was conſidered as an eſtabliſhed precedent, 
was, that a legal preſumption of fraud, ſuch as to annul the tranſaction, 
takes place with reſpect to purchaſes made within three days of the pur- 
chaſer's bankruptcy, on whom therefore, or on thoſe in his right, 
the onus proband: of fair dealing lies; while prior to that /riduum, it 
is incumbent on the ſellers to ſupport a relevant charge of fraud. 

The idea of transference by indorſation of the bills of lading ſeem- 


ed not to be admitted. 


The Lords found the claimants intitled to reſtitution of the 


grain delivered by them into the granaries of James Stein, within 
| « three 
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« three days of 23d February 1788, when he ſtopped payment, and 
« which then remained in his polleſſion unmanufactured.“ 


A reclaiming petition was preſented, but being adviſed with an- 
Wers, was refuſed, 


For the Claimants, R/ et alii. Alt. Blair, Maconcehie, Clerk, Home. 
8. 
NO XLIX. a December 10. 1788. 


WALTER MONTEAT E, 
AG A ST 


DAVID CROSSE, and others. 


PERICULUM. PoLicy or INSURANCE. A wefſel warranted to ſail 


with convoy, inſtead of proceeding to the place of rendezvous, remained 
in a harbour within reach of the convoy's ſignals, lo which ſhe paid obe- 
dience, but was by accident prevented from joining it for ſeveral days 
after ſailing. Long after the junction the ſhip being captured, the under- 
writers, from failure of the warranty, were found free. 


(ROWE and other underwriters ſubſcribed a policy of inſurance, 
„ aſſuring, in favour of Monteath, certain ſums on goods aboard 
of the Anna at Jamaica, in the voyage from that ifland to the r1- 
ver Clyde; the Anna being thereby warranted to ſail with convoy 
* on or before iſt Auguſt 1782.” 

Without proceeding to Bluefields bay, the appointed place of ren- 
dezvous prior to joining the convoy, the veſlel lay in the harbour of 
Savannah-la-Mar, at the diſtance of ſeveral miles, but not out of the 
reach of ſignals from thence. - While there, the Captain received ſail- 
ing orders from the Admiral who commanded the convoy. 

On 25th July, by a very peculiar accident, a land- breeze ſprung 
up in the day-time, of which the fleet taking advantage, ſet ſail; but 
before the Anna, though completely ready, could clear the harbour, 
ſhe was ſtopped in her courſe by a ſudden calm. She joined the fleet 
however on 29th, and continued with it till 16th September, when ir 
was diſperſed by a ſtorm. Afterwards ſhe was captured by the ene- 


my, and carried 1 into France, 
The 
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The inſured values being demanded, they were refuſed on this 
ground, that the warranty in the policy, of failing with convoy,” 
had not been fulfilled, as the ſhip did not in fact join it for ſeveral 
days after ſailing. 

In an action, however, at the inſtance of the inſured, removed from 
the Court of Admiralty into the Court of Seflion, the purſuers 


Pleaded : The warranty was truly complied with. The ſhip lying 
within ſight and hearing of ſignals, had received failing orders, and as 
ſoon as the ſignal for unmooring was given, being quite ready to put: 

to ſea, ſhe was proceeding to join the convoy, when, in circumſtan- 
ces hardly leſs extraordinary than if an earthquake had happened, for 
land-breezes in the day are equally rare, ſhe was ſuddenly arreſted by 
a calm. Her having thus commenced the voyage by ſetting out to 
join the convoy, which by a fatality only, ſhe was prevented from 
effecting, it is to be deemed equivalent to an actual junction at that 
time. So in England this matter has been frequently determined. 
Millar on inſurance, p. 528, Phynne ver/us Webſter. Douglas, Rep. 
p. 344, Bond verſus Nutt; ib. 350, Thelluſon wer/us Ferguſſon ; 
Strange's Rep. p. 1290, Victorine verſus Cleeve. | 

Though any wilful deviation from the courſe of the voyage inſu= _* 
red, as being contrary to an implied warranty, voids the policy, yet the _ * 
[non-compliance ſuppoſed in this caſe ought not to have that effect; 3 
becauſe not only was it altogether caſual and involuntary, but ſuch 
as evidently could have no poſlible influence on the fituation of the 
ſhip at the time of the capture, ſhe having been exactly under the 
ſame protection of the convoy, as if ſhe had joined it on the 25th in- 
ſtead of the 29th of July. Es, 
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Anſabered : It has been admitted, that the Anna did not join the 
fleet at the place of rendezvous. Of courſe ſhe did not, in terms of 
the warranty, ſail along with the convoy. Whether this failure was 
owing to pure accident or to fault, or whether it had any actual in- 
fluence on the fate of the adventure, is of no conſequence; to void 
the policy, it is enough that thus the warranty was not complied with. 
« It is perfectly immaterial (to uſe the words of Lord Mansfield) for 
« what purpoſe a warranty in a policy of inſurance is incroduced ; but 
« being inſerted, the contract does not exiſt unleſs it is literally com- 
 * plied with. There is a difference between a hypothetical and a con- 
« ditional contract : the latter admits of equity ; and where it cannot 
e be performed literally, may be performed as nearly as poſſible. But 
« jn a hypothetical contract like this, if the event does not happen, 
„there is no agreement.” Park on inſurances, p. 363. 368. 391.; 
Fac. Col. 27th June 1786, Dunmore and Company contra Allan, In 
all the caſes quoted on the other fide, except the caſe of Victorine ver- 
ſus Cleeve, the voyages had been commenced after a previous junction 
at the place of rendezvous; and in that particular one where there was 
no appointed rendezvous, the ſhip had actually ſailed to meet her con- 
voy. It is beſides to be remarked, that the alledged fatality would 
ot have happened to the Anna, if, as ſhe ought, ſhe had joined the 
other ſhips ar Bluefields. | 


The 
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The Judge Admural having decerned in abſence againſt the under- 
writers, 


The Lord Ordinary © ſuſpended the letters ſimpliciter.“ And on 
adviſing a reclaiming petition and anſwers, 


The Court adhered to the interlocutor of the Lord Ordinary, 


A petition reclaiming againſt this judgement was appointed to be 
anſwered, but afterwards refuſed. 


Lord Ordinary, Braxfield, AQ. GC. Ferguſſon, Roſe, A Boe. 
Clerk, Hume. | 

8. 

No L. December 14. 1788. 


ELISABETH DAL ZIEL, and her Tutor ad litem, 


AGAINST 


U 


ROBERT DALZSITEM 


ALIMENT.—Zhw long due. 


N a queſtion between theſe parties, it had bcen determined, that the 
defender, who had ſucceeded to his father in an opulent family- 
eſtate, was obliged to maintain the purſuer, his niece by an elder bro- 


ther, deceaſed. 
The next queſtion was, How long this alimony ſhould continue; 


the defender contending, that it ought to ceaſe as ſoon as the purſuer 
was able to earn her living, by her own induſtry, 


The Lords, however, found, That, in the circumſtances of this caſe, 
% the purſuer was intitled to L. 30 per annum during her life, or till 
“ her marriage.“ 


Lord Reporter, Menboddo. Act. M. Roſs. Alt. Hanyman. 
Clerk, Home. 
C. 


2 No LI. 


I DECISIONS OF THE No LL. 


No LI. December 17. 1788. 
[TEIND-COURT.] 


The COMMON AGENT in the Locality of KI RK LIS TON, 


AGAINST 


ALEXANDER GIBSON WRIGHT. 


Trixps.—In localling a miniſter s ſtipend, thoſe poſſeſſing the teinds of the 
lands by tacit relocation from the Crown, as coming in the place of a 
Biſhop, are conſidered as having an heritable right. 


R Gibſon Wright, and his predeceſſors, had held the teinds of 
their lands of Clifton-hall, in the pariſh of Kirkliſton, for more 
than a century, under leaſes granted by the Crown, as coming in the 
place of the Archbiſhop of St Andrew's. | 
One of theſe leaſes expired in 1783. And while Mr Gibſon was 
continuing to poſleſs the teinds of his lands by tacit relocation, an ac- 
tion was, in 1785, brought for augmenting and localling the ſtipend 
due to the miniſter of the pariſh. In 1787, Mr Gibſon Wright ob- 
tained a new leaſe for nineteen years. | 
The common agent in the locality infiſted, that Mr Gibſon Wright 
was to be claſſed among thoſe who had no heritable right to the teinds 


of their lands : and 


Pleaded : In determining out of what fund the ſtipend due to the 
miniſter is to be paid, the rule in general is, to exhauſt thoſe tithes 
which are ſtill in the hands of the Crown or other titular, before en- 
croaching on thoſe which are under leaſe. And the reaſon is, that the 
titular being at common law obliged to guarantee the tacks granted. 
by him, and the tackſmen of the tithes being alſo intitled by the ſta- 
tutes of 1617 and 1690, in recompence of any allocation, to demand 
a prorogation of their tacks ; a contrary practice would give riſe to 
many unneceſſary proceedings. This principle, however, does not 
hold with regard to tithes held by tacit relocation, the holders having 
no claim to any recompence. There 1s no inſtance where a tackſman, 
in ſuch circumſtances, ever thought of demanding it. | 

And it is of no importance, that where the titularity of the tithes, as 
happens in the preſent caſe, is in the Crown, as coming in the place 
of a Biſhop, the landholders may, by the uſage of Exchequer, obtain 
from time to time new leaſes of the tithes exigible from them, on pay- 


ing 
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ing a certain fine or compoſition. As this ariſes from no poſitive right, 

| ſeeing a renewal of former leaſes may always be, and is ſometimes 
with-held, it cannot be made the foundation of any general rule.— 
Indeed the caſe would not be altered, although thoſe who are liable 
in payment of tithes to the Crown, might de jure inſiſt for a renewal of 
former leaſes. The allocation of ſtipends muſt be regulated by the ſi- 
tuation of parties when the action is commenced, agreeably to the 
maxim, Qa pendente lite nil innovandum.” Without this there would 
be no end to diſputes, and the ſtate of a locality would ever fluctuate 
as the rights of the ſeveral landholders varied: alike contrary to the 
eſtabliſhed practice, and to the directions given to the Commiſſioners 
for Plantation of Churches, to ſettle what, in all time coming, ſhall be 
the ſtipend of each miniſter. 


Anſwered : A titular can in no caſe lay any burden on thoſe who 
are in poſſeſſion of the tithes of their lands, in virtue of ſtanding tacks, 
However ſhort the endurance of theſe may be, while there are free 
teinds in the pariſh. The only difference ariſing from this circum- 
ſtance is, where from a deficiency of the free teinds it becomes neceſ- 
ſary to impoſe ſome part of the ſtipend on thoſe who have tacks; in 
which caſe, the longer the current leaſe is, the leſſee will be intitled to 
a longer prorogation. 

The preſent caſe, 1 is attended with peculiar circumſtances. 
Beſides the right to poſſeſs the tithes, founded on tacit relocation, 
which may continue for centuries, the tackſman is intitled, by the 
cuſtom of Exchequer, to obtain a new leaſe for nineteen years, and 
ſo on from one period of nineteen years to another, in infinitum. To 
make a diſtinction in ſuch a caſe, between thoſe who have recently 
obtained a leaſe of the tithes, and thoſe who have not, would be ob- 
viouſly unjuſt. And the rule pendente lite, is quite inapplicable, the 
other heritors having no more right to object to the granting of a 
new leaſe, before the locality of the ſtipend is finally aſcertained, 
than they have to prevent one of their number, after the commencement 
of an action of this ſort, from purchaſing, under the ſtatutes of 
1690 and 1695, the tithes of his lands, on payment of the ſtatutory 


price. 
The interlocutor of the Lord Ordinary was in theſe terms: 


“Finds, That as a tenant, who, after his tack is expired, poſſeſſes 

C on tacit relocation, is liable in all the payments and preſtaticns 
% therein contained, and not as a poſſeſſor would be, who had no 
ce antecedent title, he ought to be conſidered as a tackſman even after 
his tack is run out: Finds, That Mr Gibſon Wright, and his au- 
« thors, poſſeſſed their teinds in virtue of tacks from the Exchequer 
% very far back, and that he obtained one in 1764, which expired 
« at Martinmas 1783, and that, by the cuſtom of Exchequer, he 
© was intitled to a renewal thereof, and would have obtained it in 
“ 1783, had he then applied for it, in the ſame way as he got it in 
4 1787 when he did apply for it: Finds, That as Mr Gibſon Wright 
« pollefled 
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« poſleſſed his teinds by tacit pale in conſequence of the tack 
« 1764, when the proceſs of augmentation was raiſed, he muſt be 
« conſidered as a tackſman of the teinds at the time; and that his 
“ caſe cannot be aſſimilated to that of an heritor having no right to 
his teinds when a proceſs of augmentation was raiſed, and obtain- 
« 1ng an original tack of them after the augmentation was granted ; 
and that the maxim, pendente lite, does not ſtrike againſt Mr Gib- 
„ ſon Wrizht's right of tithes in virtue of his tack 1787, &c. 


After adviſing a reclaiming petition for the common agent in the 
locality, with anſwers for Mr Gibſon Wright, the Lords affirmed the 


judgement of the Lord Ordinary. 


A ſecond reclaiming petition was preferred, which was refuſed with- 
out anſwers. 


Lord Ordinary, Dreghorn. For the common agent, Might, Murray. Alt · Mat. Refs. 
C. 
, 
7 * 
No LII, December 24. 1788. 


ROBERT PLAYFAIR, and others, 
AGAINST 


WILLIAM WALKER, GEORGE MAWER, and others. 


BANKRUPT.—AQ 23 Geo. 3. c. 18. Momes recovered by a factor on a 
Sequeſtrated Iijtate, where to be depoſited. | 


T HE eſtate of a merchant in Dundee having been ſequeſtrated, and 
William Walker and George Mawer choſen factors, it was reſol- 
ved by a majority of the creditors, That the ſums recovered by them 
ſhould be lodged in the hands of one or other of {ix merchants in Dun- 
dee, who were in uſe, in the ſame manner as bankers do, to take up 
money on promiſſory- notes, but who could not, properly, be ſaid to 
carry on the buſineſs of banking. 

The reaſon of this proceeding was, that there was no banker or 
banking- company in Dundee, who would give any thing for the uſe 


of money ſo depoſited. And the greateſt part of the creditors, and 
almoſt 
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almoſt the whole effects falling under the ſequeſtration were in the 
neighbourhood of that town. —Playfair, however, and other credi- 
tors, complained to the Court of Seſſion, and 7 


Pleaded: That the money recovered out of a bankrupt-eſtate may be 


properly ſecured for the creditors, it has been provided, that it ſhall be 


lodged “ in a bank or banking-houſe, or in the Royal Bank or Bank 


&« of Scotland.” A depoſitation, therefore, in the hands of any indivi- 
dual, though he may carry on the banking buſineſs, and a fortiori 
the placing of it in the hands of a perſon who cannot, with any pro- 
priety, be called a banker, is contrary to the words of the enact- 
ment ; and, in many inſtances, might be attended with miſchievous 


conſequences. 


Anſwered : The purpoſe of the legiſlature certainly was, That the 
money belonging to ſequeſtrated eſtates ſhould be intruſted to thoſe 


perſons only whoſe reſponſibility is ſo much the object of general at- 


tention as, in a great meaſure, to preclude the hazard of an improper 
choice, The circumſtance of carrying on the banking buſineſs in 
partnerſhip ſeems of no 1mportance ; nor does it appear that any 
excluſion was meant of perſons who carry on an extenſive trade, 
and who, by the truſt which they uniformly receive of money on 
their promiſſory notes, appear to be as much poſſeſſed of the public 
confidence as any banker can be. In the preſent caſe, the choice of 


thoſe who are chiefly intereſted, influenced by reaſons of common 


utility to all, ought to preponderate, if the words of the enactment 
can admit of any doubt. 


The Court did not preciſely determine, whether, in ſuch caſes, 
money could be depoſited in the hands of an individual carrying on 
the trade of a banker: but it was thought, that the perſons ſuggeſted 
by the creditors, not being bankers, the reſolution complained of was 


unauthoriſed by the ſtatute. 
The Lords found, That the lodging of the money in the hands 
e of the perſons mentioned in the complaint was not warranted by 


the ſtatute; and decerned accordingly. 


For the Complainers, Dean of Faculty, Alt. V. Miller. 
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No LIT. EE. January 13. 1789. 


TRUSTEES of HENRY GREIG, 
AGAINST 


JOHN DAVIDSON. 


PACTUM ILLICITUM.—ow far a Scotſman carrying on trade abroad has 
action in this country for the price of contraband goods. 


G. a Scotſman, who was ſettled as a merchant at Gotten- 
burg in Sweden, ſhipped, in conſequence of the commiſſion of 
Davidſon, a quantity of tea and other prohibited goods, on board of 
a veſſel bound for the coaſt of Buchan in Aberdeenſhire. Greig him- 
ſelf paid the freight; which was ſo far above the ordinary rate, 
that the exceſs appeared to be a compenſation for the riſk attending 
a ſmuggling voyage; and in the bill of lading which he took from 
the ſhipmaſter, the hazard of /eizure, as well as that of the ſea, was 
excepted. | 
An action having been brought againſt Davidſon for payment of 
the goods, he pleaded in defence, That as the purſuer was a native of 
this country, though reſiding abroad, he was in a different ſituation 
from that of a foreign merchant ; inſomuch that the degree of parti- 
cipation in the ſmuggling adventure, which was apparent from the 
circumſtances mentioned above, precluded his right of action. 


The Lord Ordinary, 1n a proceſs of advocation, affirmed a ſentence 
of the Judge-Admiral repelling the defence; and the Court, on ad- 
viſing a reclaiming petition and anſwers, 


Adhered to the interlocutor of the Lord Ordinary. 


A ſecond reclaiming petition however having been preſented, the 
Court expreſſed doubts of the preceding judgement, and appointed 
the petition to be anſwered; but in the mean time the diſpute was 
compromiſed by the parties. A ſimilar queſtion was afterwards de- 
termined in the caſe of the Attorney of james Cantley contra Thomas 
Robertſon, 11th February 1790. 


Lord Ordinary, Dun ſianan. Act. Abercromby. Alt. Hay, Maconochie, Clerk, Hume. 


8. 
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No LIV. | Fannary 14. 178g. 


JAMES RICHMOND, and others, 


AGAINST 


TRUSTEES of CHARLES DALRYMPLE. 


Proor.—BANKRU PT. Act 1696. Other proof of a bankrupt's impri- 
ſonment in terms of the flatute, befides the meſſenger's execution, admiſſible. 


A*® aſſignation by a debtor, in favour of the truſtees of Dalrymple, 
one of his creditors, was brought under reduction by Rich- 
mond and others of his creditors, as having been executed within 
ſixty days of his bankruptcy, contrary to the ſtatute of 1696, cap. 5. 
To eſtabliſh the debtor's bankruptcy in terms of the ſtatute, the 
purſuers adduced a parole-proof, of his having been repeatedly appre- 
hended by meſſengers during the /ixty days, but without being im- 
priſoned or detained in their cuſtody. 


The defenders pleaded : The execution of a caption is an aus legi- 
timus ; of which no other evidence can be admitted than a regular 
and formal document; Dirleton, 12th November 1667, Duke and 
Ducheſs of Buccleugh contra Scott; Forbes, 25th June 1714, Haſs- 
well contra Magiſtrates of Jedburgh ; Dict. of Dec. Fountainhall, 24th 
March 1685, Glendining contra Glendining. On this principle, and 
not on the ground ſtated in the Faculty Collection, was determined 
the caſe of Maxwell contra Gibb, 17th November 1785. 


Anſwered : Where certain forms are preſcribed for giving validity 
to any legal deed ; as the inſtrument of a notary in ſeiſins, and per- 
haps too in the conſignation of redemption-money, or as the execu- 
tion of a meſſenger in poindings ; theſe being requiſite ſteps of pro- 
cedure, are indeed indiſpenſable. But the ſtatute of 1696 has not re- 
quired, as a ſolemnity or neceſſary form, the execution of a meſlen- 
ger. The facts therefore on which that enactment proceeds, may be 
proved prout de jure; nor does any of the caſes quoted by the defend- 
ers exceed the bounds of the above admiſſion. Their ill-founded 
idea of the deciſion, Maxwell contra Gibb, is acknowledged to be con- 
tradicted by the report of the caſe. 


The Court expreſſed an unanimous opinion, That there was no 
ground for ſuppoſing the execution of a meſſenger as eſſential to the 
proof 
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proof of the facts reſpecting a bankrupt's impriſonment, which might 

be equally well eſtabliſhed by parole-teſtimony. But as in this caſe 

thar evidence was deemed inconcluſive, the circumſtances proved not 

amounting to impriſonment in the ſenſe of the ſtatute more than 1n 
the caſe of Maxwell and Gibb, 


The Lords adhered to the Lord Ordinary's interlocutor, aſſoilzie- 
ing the defenders. 


Lord Ordinary, Stonefield, Act. Tait. | Alt. Hay. Clerk, Sinclair, 
8. 
Ns LV. | January 15. 1789. 


JOHN SYM E, 
AGAINST 


DOUGLAS, HERON, and COMPANY. 


PRESCRIPTION.—PROOF. HE1R cum beneficio inventarii. Zow far 
competent to prove reſting owing by the oath Fs an heir ſerved upon in- 
4 | 


(CL ENERAL GORDON of Kingſgrange employed Mr John Syme 
writer to the ſignet as his agent. After the General's death, his 
heir made up titles cum beneficio inventarii to theſe lands, which were 
{old judicially. 

In the ranking of the creditors, Mr Syme claimed a conſiderable 
ſum for buſineſs done by him for General Gordon. As, however, 
before any demand was made, more than three years had elapſed from 
the date of the laſt article of his account, Mr Syme offered to prove, 
by the oath of the heir, that the whole was ſtill fing owing. 


Douglas, Heron, and Company, who were creditors to General 
Gordon, objected to this claim. And 


Pleaded : An heir ſerved cum beneficto inventarii is merely a truſtee 
for the creditors of the anceſtor, and ſo cannot be conſidered as the 
debtor, to whom, in virtue of the ſtatute of 1579, a judicial refe- 
rence 
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rence may be made. A contrary doctrine would be attended with 
very miſchievous conſequences, as it would thus be in the power of 
an heir, after poſſeſſing himſelf of the whole documents belonging to 
the anceſtor, to rear up, in colluſion with thoſe who had been former- 
ly creditors to him, many groundleſs claims. 


Anſwered : An heir ſerved cum beneficto, although obliged, in ac- 
counting with the creditors of the anceſtor, to conduct himſelf as a 
truſtee, is truly proprietor of the anceſtor's eſtate, in the ſame way as 
if he had made up titles without any limitation. In like manner, al- 
though he is not liable to the creditors of the anceſtor beyond the va- 
lue of the eſtate, he is ſtill debtor to them; and to his oath, therefore, 
a reference may be made 1n virtue of the ſtatute of 1579. Where the 
claim, as in the preſent caſe, was unpreſcribed at the anceſtor's death, 
this is evidently juſt : for the debt of the anceſtor having been unpaid 
at his death, muſt be underſtood as {till due, if not diſcharged by the 


hear. 


The Lords were clearly of opinion, That ſo far as the claim had not 
undergone the ſtatutory limitation at the deceaſe of General Gordon, 
the allegation of reſting owing might be proved by the oath of the 
heir, though ſerved cum beneficto inventarii. 


The Lord Ordinary had diſallowed the claim. 


But, after adviſing a reclaiming petition with anſwers, the Court 
altered that judgement. 


Lord Ordinary, Ankerville. Act. Dalzell, Alt, Blair. Home, Clerk, 
p 6-4 
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No LVI. | January 27. 1789. 


HUGH GORDON, 
AGAINST 


ALEXANDER CLERK. 


"PassrvE TITLE.—Geſtio pro hærede. An heir at law, who, as ach, 
had concurred with a gratuitous diſponee in heritage, in granting a dif- 
charge of an heritable debt falling to the heir, but from enjoying which 
he was precluded, by the diſponec s clatms of relief from the anceftor's 
debts, —found not thereby to incur the paſſive title of — pro hærede. 


J OHN CLERK executed ſeveral ſpecial deeds of ſettlement, by 
which he conveyed to James, one of his younger ſons, all his 
moveables, and alſo his whole heritage, but an heritable bond for 
L. 60, that being omitted in the enumeration contained in the diffe- 
rent diſpoſitions. 

On the death of John Clerk his debts far exceeded his executry- 
funds. Afterwards, when the heritable bond came to be paid, Alex- 
ander, the eldeſt ſon, joined with James in granting the diſcharge; 
the former denominating himſelf the heir at law,” and the latter 
the diſponee and executor” of John Clerk. 

James having become inſolvent, Gordon, a creditor of John Clerk's, 
ſued Alexander for payment of the debt, as having in that manner 
incurred the paſſive title of geft:o pro hærede. 

The defence ſtated was, That the debt had been conveyed in a ge- 
neral diſpoſition to James, fo that the diſcharging of it by Alexander 
was an inept and inſignificant proceeding. It turned out, however, 
that no ſuch general diſpoſition had been made; and the Court finally 
e repelled the defence.“ 


The defender having appealed to the Hovſe of Peers, “ the cauſe 
« was thence remitted to the Court of Seſſion, without prejudice, with 
« liberty to the defender to produce ſuch proofs as he could, that 
„ James Clerk, at the date of the diſcharge, was intitled to the debt 
„of L. 60.“ 


When the cauſe thus came again into Court, 


The defender pleaded: James Clerk, who was his father's executor, was 
alſo his diſponee in heritage ; while the defender, as heir-at-law, had 
right to the undiſpoſed of ſecurity for L. 60. Now, as the executry- 
funds fell far ſhort of the perſonal debts, James was intitled to attach 
the ſubject _— to the heir-at-law, in order to extinguiſh thoſe debts, 

that 
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that the right might be preſerved to him, which, as a ſingular ſuc- 
ceſſor, he had obtained by his father's ſettlements. In the ſubject of 
the diſcharge, therefore, the defender had no real or ſubſtantial inte- 
reſt; and it would be hard to conſtrue an act which could not reaſon- 
ably be done with any view to his own profit, into the paſſive title of 
geftio pro harede, © Paſhve titles are not now ſo ſtrictly attended to as 
ce they were formerly.“ Erik. b. 3. tit. 8. $83. Even at a more early 
period relief was given in a cafe not diſſimilar to the preſent. Har- 
carſe, 16th December 1682, Thomſon contra Anderſon. 


Anſwered : No act of behaviour as heir can be conceived more com- 
plete than that in queſtion, done not _ in the charaQer but under 
the appellation of heir-at-law ; 1. 20. ff. de acquirend. vel amittend. 
hered. Stair, p. 505. ; Bankt. vol. 2. p. 366.; Erik. p. 586. Nor is 
there any room for the defender's plea of favour, in oppoſition to a 
paſhve title ſo ſalutary in guarding againſt the fraud of heirs. The 
law ſhould a& with a conſtant and regular operation, giving in all 
caſes a ſettled effect to ſettled principles, however individuals may 
happen to be affected; nor, in truth, is any thing more /avouradle than 
a due and ſteady application of the ſame law to all caſes falling un- 
der it. If this be departed from, a jus vagum et incertum will be in- 
troduced, under which no man can know to what he fhould truſt ; 
and it is better that one man ſhould ſuffer by his own inattention 
or fault, than that the law, and through it the ſecurity of the whole 
ſubjects, ſhould be injured. Accordingly heirs are held to be liable, 
even where there is not the leaſt ſuſpicion of intromiſhon ; Stair, July 
1672, Foulis contra Forbes; July 2. 1743, Hutchiſon contra Menzies ; 
Dict. of Dec. vol. 3. p. 268. ; Erik. p. 587. H 84. ; Bankt. vol. 2. p. 354. 
§ 102. Nor is the caſe quoted from Harcarſe different; for the defence 
there was, that the debt had not been diſcharged. At the ſame time 
it is to be obſerved, that James could have no occaſion for a claim of 
relief againſt the L. 60 ſecurity, becauſe it was only quad the exceſs 
of the debts beyond that part of the diſponer's eſtate, that the diſpo- 
ſition to James was reducible at the ſuit of creditors. | 


The Lord Ordinary again repelled the defence; and the defender 
reclaimed to the Court, when it was | | 


Ob/erved on the Bench: As the Court, in the caſe of Maitland of 
Pitrichie *, in that of the creditors of Ayton ÞF, and in other inſtances, 
have given relief againſt an actual ſervice, when there was no inten- 
tion to repreſent ; ſo, a fortiors, is that indulgence due here, where the 


claim is laid on the mere appearance of ge/ftio pro herede. 


The Court altered the-Lord Ordinary's interlocutor, and ©. ſuſtained 
« the defence againſt the paſſive title of ggſio pro barede.” 


Lord Ordinary, Alva. Act. NM. Ras. Alt. Lord Advocate. Clerk, Cordon. 
8. 
Aſt December 1757. '+ 7th July 1794. 
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TRUSTEES of ALEXANDER WEDDERBURN, 


AGAINST 


Mrs MARGARET COLVILLE. 


PERSONAL and TRANSMISSIBLE.—/4t is optional to a ſubſtitute heir of 
entail, to avail himſelf of an irritancy incurred by the heir in poſſeſſion, 
fo that it is not an adjudgeable faculty, or ſuch as devolves any right to 
the huſband of a female ſubſtitute, under the jus mariti. | 


MS COLVILLE, a married woman, prevailed in a declarator of 
irritancy of the right of an heir of entail in poſſeſſion. Du— 
ring the dependence of that proceſs, which, under her mandate, was 
carried on by certain creditors of her father's, they entered into an 
agreement with herſelf and her huſband, by which ſhe engaged to pay 
to thoſe creditors two-thirds of the rents of the eſtate, during her in- 
cumbency; ſhe, on the other hand, being to enjoy the remaining 
third, and her huſband's jus mariti being excluded. | 

The creditors of the huſband having arreſted theſe rents as fal- 
ling under the jus mariti, and raiſed a proceſs of forthcoming, 


they 
Pleaded: By means of the right ariſing to Mrs Colville, through 


the irritancy of the entail being incurred, an eſtate, the rents of which 
were to belong to her huſband during their joint lives, devolved on her. 
Of this liferent-right it was not in her power to diſappoint him; for 
he alone, even without her conſent, would have been intitled to in— 
ſtitute the declarator. This power or faculty then was a competent 
{abject for hrs creditors to adjudge: Stair, b. 3. tit. 2. $ 16.; Erſk: b. 2. 
tit. 12. F 6.; Bankton, b. 3. tit. 1.4 35, 38.: Steuart's Anſ. to Dirleton, 
voce Adjudication ; and of that jus gueſitum, the agreement in que- 
{tion cannot deprive them. Nor is it of any importance that the ir- 
ritancy was not then actually declared; for the ſame jus quæſitum ariſes 
in a contingent right of property as in one already veſted. 


Anfeered : Irritancies, ſuch as this, are of a highly penal nature; 
and there is no authority for aſſerting that an heir is in any reſpect 
bound, contrary to his will, to avail himſelf of the right which thence 
reſults to him. The defender then could not have been compelled, 
either by her huſband or by creditors, to inſtitute the declaratory ac- 

tion. 
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tion. It was entirely in her option, whether to exerciſe her right, or 


in what manner; and conſequently in this matter ſhe is not to be con- 


trouled, although the effect of the preſent demand were not, as it is, to 
deprive her of bread. ——Beſides it may be ſaid, that the creditors, by 
bearing the expence of the proceſs, have purchaſed the right which 


they acquired. 


The Lord Ordinary reported the cauſe, when the Court ſeemed to 


be moved by the firſt part of the above argument for the defender, 
and | | | 


« Found the arreſtments uſed by Lord Loughborough, and the 
ce other truſtees of Mr Wedderburn of St Germains, ineffectual for 


« attaching the rents in medio; and preferred the factor for behoof of 


« Mrs Margaret Colville, her huſband, and creditors thereupon.” 


Lord Reporter, Stonejield, Act. Wight, G. Ferguſſon, Alt. Maconechie. 
. Clerk, Gordon. | | 
8. 
Ne LVII. February 3. 178g. 


WILLIAM RID LEX, 
AGAINST 
The CREDITORS of JAMES HAIG. 
PRIVILEGED DEBT.—Wages, or a yearly ſalary to the overſeer of an ex- 
tenſive diſtillery, not ſuch. 
WII RIDLE was employed, with a ſalary of L. 300 per an- 
num, 
Hai 


as overſeer in an extenſive diſtillery carried on by James 


g. 
After Haig's bankruptcy, the truſtee on his ſequeſtrated eſtate ha- 
ving, in conſequence of particular inſtructions from the creditors, 
made payment of a term's wages to the farm-ſervants, and alſo to 
thoſe who had been employed for domeſtic purpoſes, Mr Ridley 
claimed a preference, in the ſame manner, for a year's ſalary. He 


Cc Pleaded : 
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Pleaded No reaſon ſurely can be given, why an ingenious artiſan 
or mechanic {hould not have the ſame indulgence which has been gi- 
ven to thoſe employed in the meaner and leſs profitable buſineſs of 
cultivating land, and even to ſuch as have been retained perhaps for 
the purpoſes of domeſtic luxury and extravagance. If, in general, 
the privilege be an incroachment on the juſt rights of other creditors, 
it ought to be done away: But if, on the other hand, it is founded on 
the wiſeſt and moſt equitable grounds, by ſecuring to thoſe who com- 
monly have no other ſupport, that livelihood which their induſtry has 
earned, while it tends to prevent thoſe illegal combinations that would 
otherwiſe take place on a bankruptcy, berween maſters and ſervants, 
to the great prejudice of the creditors at large, the law ought to be 
the ſame, where-ever the ſame inducements occur. 


Anſwered: Thoſe privileges which ſtand in the way of a rateable di- 
{tribution of the effects belonging to a bankrupt, being a deviation 
from the common rules of law, and, in general, taking their origin from 
limited and imperfect notions of commercial utility, have of late been 
juſtly reſtrained within the narroweſt bounds. Unleſs authoriſed by 
ſuch a train of deciſions as cannot be departed from without ſhaking 
the public ſecurity, the tendency of our Courts, of late years, has uni- 
formly been to diſcourage all claims of this ſort. 

The preference here demanded, ſo far from deriving any ſupport 
from former precedents, is quite inconſiſtent with the daily practice. 
Although ſervants employed in huſbandry have been, by inveterate 
cuſtom, allowed to receive their wages before all the other creditors, 
the ſame privilege was lately, by a ſolemn deciſion, refuſed to mecha- 
nics and artiſans. And in England, where every requiſite encourage- 
ment is held out to induſtry and manufactures, it has never been 
thought expedient to break through the rule of law in favour of ſer- 
vants of any deſcription; 23d January 1779, Melville contra Barclay ; 
31ſt January 1781, Whyte contra Chryſtie. 


It was urged as a circumſtance favourable to Mr Ridley's claim, 
that the proceeds of the ſpirits falling under his ſuperintendence were 
much more than ſuflicient for his payment. | 


The interlocutor of the Court was as follows : 


The Lords, on the report of Lord Monboddo, and having advi- 
« ſed the informations for the parties in this cauſe, they ſuſtain the 
defence, and aſſoilzie; reſerving to the purſuer to rank on the 
% bankrupt-eſtate, in the ſame manner as the ordinary creditors.” 


A reclaiming petition was afterwards offered for Mr Ridley, in 
which, without endeavouring to obtain an alteration of the judge- 
ment on the point of law formerly argued, he maintained, that in 
conſequence of certain proceedings between him and the truſtee, he 
was intitled to recover his ſalary, without any deduction, 

| | | This 
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This petition, with the anſwers, was remitted to the Lord Ordi- 
nary. 


Lord Reporter, Monboddo. Act. Hope. Alt. Maconochie. Clerk, Orme. 


C. 
— 
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EARL of WEMYSS, and others, Inhabitants of Canongate, 
AGO 41 N 1 


The MAGISTRATES of CANONGATE. 


PUBLIC BURDENS.—Burgeſſes or Traders, and not private mhabitants of 
towns, liable to the burden of the local quartering of ſoldiers. 


T Magiſtrates of Canongate, in 1786, paſſed a ſentence, “finding, 

« That the inhabitants of that borough were all indiſcriminately 
« liable to the charge of the local quartering of ſoldiers ; and ordering 
« accordingly that they ſhould be quartered on the whole inhabitants 
« without diſtinftion :” Whereas formerly the burgeſſes and traders 
only had been ſubjected to that burden. For about two years the im- 
poſition was ſo far ſubmitted to, that the other inhabitants paid a tax 
by way of commutation for it. At length a ſuſpenſion of the Magiſtrates 
order was obtained by them, and an action of declarator of exemp- 
tion inſtituted, in which evidence was produced, that the uſage of 
every conſiderable town in Scotland, where ſoldiers were /ccally quar- 
tered, had always been to billet them on burgeſſes excluſively of the 
reſt of the inhabitants. The purſuers 


Pleaded : Thoſe only are liable to the charge of thus quartering ſol- 
diers, who are bound to perform the ſervice of watching and warding 
within borough. This deſeription applies to burgeſſes alone; who, 
when they ſubmit to the former inconvenience in favour of thoſe who 
relieve them. from the latter, ſhould not repine at paying ſo ſmall a 
price for ſo great a benefit. 

The common law protects every man in the ſacred retirement of his 
own houſe, which is never to be violated by the intruſion of any claſs 
of people. Nor 1s the impoſition in queſtion warranted by the ſta- 
tute-law. The quartering of ſoldiers is for the firſt time mentioned in 

the 
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the act of convention of 1667. In order to guard againſt the abuſes 
which might thence ariſe, ſeveral poſterior acts of Parliament were 
framed, viz. 1681, c. 3. ; 1690, c. 6.; 1693, c. 4.; 1695, c. 33.; 1696, 
c. 23.: And, in particular, by the ſtatute of 1698, c. g. it was enact- 
ed, „ That in time of peace within the kingdom, ſoldiers, in their 
« local quarters, ſhould only be quartered by thoſe to whom the di- 
« rection thereof appertains, in boroughs royal or of regality, or the 
« moſt capable market towns within the {hires where their quarter- 
« ing {hould be ordered, and that they ſhould not be quartered upon 
ce tenants in diſperſed onſteads in the country, upon pretence either 
« of ſtubble- quarters, or of any other cauſe whatſomever.” But as 
in none of theſe acts of Parliament is the burden laid on the oc- 
caſional or unconnected inhabitants of towns, ſo by the univerſal 
uſage of Scotland, it is confined to the conſtituent members or bur- 
geſſes; and by that uſage the meaning of thoſe enactments, ſo far 
as indefinite, 1s to be determined. Nay, by ſuch immemorial cu- 
ſtom, even contrary enactments would have been repealed or abro- 
gated ; Erſkine, b. 1. tit. 1. $45. The laſt-mentioned ſtatute of 
1698, corrected an abuſe committed in the country, under the pre- 
tence no doubt of the neceſſity of reſorting thither for provender to 
the army; but it ſurely indicates no extenſion of the burden beyond 
its proper limits in towns. 


Anſwered : If a public burden is to be impoſed, it were hard that 
thoſe only who are moſt able to bear it thould be exempted, to increaſe 
the load of ſuch as are leaſt able. The words of the ſtatute of 1698 
are general, admitting no exception, but that ſingly in behalf of te- 
nants in diſperſed onſteads © in the country.” Nor could any poſte- 
rior practice abrogate the law. For the annual mutiny- act declares 
that the quartering of ſoldiers ſhall be regulated“ by the laws of 
« Scotland which were in force at the time of the Union.” 


The Lord Ordinary reported the cauſe, when 


| The Court conſidered the plea of the purſuers as ſtrongly founded 
in the uſage ; and it was obſerved, that prior to the act 1698, there 
muſt have been the ſame uſage as afterwards, ſeeing there was nothing 
in that ſtatute to introduce a change. | 


The Lords decerned in the declaratory action, finding the purſuers 
« exempted from the charge in queſtion,” 


Reporter, Lord Alva, Act. Rolland. Alt. Lord Advocate, A. Ferguſſon, Hope. 
Clerk, Home. 
8. 
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No LIX. February 9. 1789. 
Dame ELISABETH BRUNSDONE. 
AGAINST 


Sir THOMAS WALLACE, Baronet. 


FORUM COMPETENS. — Ratione originis. A marriage celebrated in 
England between two natives of S cotland, how far 8 in the 
Scotch Courts. 


8 Thomas Wallace, a native of Scotland, left this country when 
thirty years old, without any intention of returning. 

Having gone to England, he made his addreſſes to Mrs Eliſabeth 
Brunſdone. She alſo was a native of Scotland, but had for many 
years reſided in England. 

They were married in London according to the rites of the Engliſh 
church. Soon after, they went to France, from whence the Lady re- 
turned to England, and then commenced, in the Commiſſary-Court of 
Edinburgh, a proceſs of divorce on the head of adultery. The criminal 
acts were ſaid to have been committed in France. | 

Sir Thomas Wallace, as being out of Scotland, having been cited 
at the market-croſs of Edinburgh, and at the pier and ſhore of Leith, 
the Commiſſaries proceeded in the uſual way to allow a proof. Bur 


a bill of advocation to the Court of Seſſion was preferred, in which it 
was 


Pleaded : Juriſdiction and the power of putting the ſentence of the 
zudge in execution, are counterparts of each other: without the 
latter, the former would be nugatory and abſurd. In order to conſti- 
tute a forum, therefore, either the parry called as defender, or, where the 
queſtion is purely of · a pecuniary nature, ſome part of his effects, muſt 
be ſubject to the orders of the Court. Thus the Judges in Scotland 
cannot regularly exerciſe any judicial authority with regard to a Scotſ- 
man who has left this country, and who has no effects remaining in it. 

The forum origints, which might be neceſſary while mankind conti- 
nued in a migratory ſtate, is now only regarded in queſtions concern- 
ing allegiance, which, according to the maxims of political law pre- 
vailing in modern Europe, is due to the governing power of that 
ſtate where a perſon happens to be born; or if it is to be of any ef- 
fect at all in queſtions of private right, it can only be ſuſtained in 
ordinary actions of debt, where, from a recognition of its authority, 


Dd | little 
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little injuſtice can ariſe. But in that moſt important part of civil juriſ- 
diction which reſpects a man's ſtate and condition in ſociety, it ought 
never to be reſorted to. In queſtions of this ſort, no proper example 
will be given of any judicial proceedings having been held againſt a 
native of this country, who had no effects here, and who, long be- 
fore the commencement of any ſuit, had abandoned Scotland for 


ever. : 
Although, however, the Scottiſh Judges could in general take cog- 


niſance of every queſtion in which a native of Scotland was intereſt- 


ed, the preſent action mult be altogether inadmiſſible. In all agree- 
ments which are entered into in a foreign country, the /ex loci contrafus 
has been held to be the governing rule; and it is agreeable to the pro- 
bable intention of the parties, that this ſhould be the caſe. And in 
England, where the marriage between the purſuer and defender was 
ſolemnized, an action of divorce, as a conſequence of conjugal infide- 
lity is unknown. The diſſolution of a marriage on this ground can 
only be obtained by the interpoſition of the legiſlature, of which there 
is no inſtance where the woman is the injured party. In France too, 
it may be farther noticed, where the criminal acts are ſaid to have 
been committed, and where the defender {till reſides, as well as in 
all other countries in which the authority of the Roman PontifF is 
acknowledged, a marriage can be diſſolved by no other. 

Thus, with regard to perſons married in England, although they 
are immediately ſubject to the Scottiſh Courts, no action of this na- 
ture ought to be admitted; unleſs perhaps, where the parties, by con- 
tinuing for a conſiderable time 1n Scotland, have become liable to 
its peculiar laws. But 1n the caſe of thoſe who, in conſequence of 
their birth alone, are in any degree connected with this country, this 
muſt be peculiarly expedient and juſt. If, in circumſtances ſuch 
as theſe, the determination of the Scottiſh Judges were to be attend- 
ed to in foreign countries, an effect would be given to an agreement 
quite oppolite to the intention of the parties. If otherwiſe, the great- 
eſt embarraſſment would enſue; a man thus being unmarried in one 
country, and married in another, while all the conſequential rights 
would be placed on the ſame uncertain footing. Hiitorical Law 

Tracts, voce Courts ; Kilkerran, January 1747, Hodgeſon contra An- 
derſon ; Voet. lib. 2. tit. 1. \ 46.; lib. 5. tit. 1. 5 96. in fine; Inſt. 
Jur. Canon. lib. 2. tit. 16.; Blackſtong's Commentaries, book 1. 


c. 15. 7. 


Anſwered: A native of Scotland, from the moment of his birth, is 
intitled to the protection of its laws. He, in the ſame manner, be- 
comes amenable to thoſe laws, and to the courts of juſtice which have 
been eſtabliſhed for enforcing them. 

If a Scotſman enters into the ſervice of a foreign ſtate at enmity 
with this country, even although he may have lived in it for many 
years, he will be ſubject to the puniſhment of high treaſon. If he 
has committed a crime in Scotland, ſentence of outlawry will, in his 
abſence, be iſſued againſt him. So that in thoſe inſtances in which 


the preſence of the defender would ſeem to be molt requilite, this circum- 
| ſtance 
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{ſtance is, with reſpect to a native of Scotland, held to be of no im- 
portance. 

With regard to actions of debt too, of the greateſt extent, it is ad- 
mitted, that the Scotch Courts are veſted with ſufficient authority to 
pronounce a decreet againſt a Scotſman, although he has left Scotland 
for ever. Where then is the line to be drawn? Indeed ſo much is 
the juriſdiction ratione originis acknowledged in Scotland, that a form 
of citation at the market-croſs of Edinburgh, and pier and ſhore of 
Leith, has been introduced for ſummoning thoſe who cannot be 
found perſonally, and who have no known place of refidence in this 
country. 

A juriſdiction ſo conſtituted, it might be farther obſerved, ſeems to 
be abſolutely neceſſary for the purpoſes of juſtice. As the forum domi- 
cilii almoſt entirely depends on the will of the party himſelf; as thoſe 
ariſing from the locus contractus, and the locus delicti, can only be re- 
ſorted to, if the defender can be perſonally apprehended where the a- 
greement was made, or where the crime was committed; while, in 
that of the rei ſitæ, the proceedings are neceſſarily confined to particu- 
lar ſubjects; it is evident, that ſome other tribunal ought to be eſta- 
bliſhed, which ſhall be unlimited both in its duration and in its ef- 
fects. 

It does not therefore ſeem to admit of diſpute, that the defender 
may, notwithſtanding his abſence, be ſued in the Scottiſh Courts. 
And the other argument, ariſing from the celebration of marriage in 
England, is equally erroneous. It is true, that in order to maintain 
a regular intercourſe with foreign countries, as in matters of private 
right England is with reſpect to us, it has been ſettled, that thoſe a- 
greements which are entered into abroad, ſhall, if ſolemnized accor- 
ding to the law of the place, be effectual in Scotland, although the 
formalities here required have not been obſerved. Still, however, no 
agreement entered into in a foreign country, can be more obligatory 
in Scotland than it would have been, if it had been celebrated in 
Scotland with all the forms which are requiſite here. This ſeems to 
be quite deciſive. An agreement between two natives of Scotland, 
that their marriage ſhould not be diſſoluble for adultery, would be 
illegal and void. And every marriage celebrated in Scotland may be 
diſſolved on this ground. | 

Were a different rule to be adopted, the utmoſt confuſion and in- 
juſtice would follow. The Judges in Scotland, in all queſtions ariſing 
from contracts executed abroad, would be obliged either to forego 
the law of Scotland, which they know, in order to adopt the law of 
a foreign country, of which they are ignorant; or they muſt abſtain 
from judging altogether. Thus, inſtead of pronouncing a ſentence 
of divorce in conſequence of adultery, where the marriage had been 
celebrated in England, they would be under a neceſſity of awarding, 
as is done in Doctors Commons, a ſeparation a men/a et toro, or of 
leaving the injured party without any redreſs whatever. All the other 
ſubordinate rights too, thoſe of alimony, of terce, and courteſy, the 
legitimacy of the children, &c. would be judged of in the ſame man- 
ner. Compared with theſe, the inconveniences ſuggeſted on the other 

| {ide 
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kde are of no weight. While the laws of different countries are dif- 
ferent, ſome embarraſſment will unavoidably ariſe ; as in the caſe of 
a perſon born out of wedlock in England, who, notwithſtanding the 
ſubſequent marriage of his parents, will be reputed a baſtard in Eng- 
land, though capable, in this country, of ſucceeding as a lawful child 
to the moſt important rights. But where a marriage has been diſſol- 
ved in a competent Court, there 1s no reaſon to ſuppoſe, that the par- 
ties will not be conſidered as diſengaged from each other in every 
country where they may chuſe to reſide. Dict. voce Forum compe- 
tens; Erſkine, book 1. tit. 2. F 16. 17. 19. ; Id. hb. 1. tit. 4. § 34; 
15th November 1626, Galbreath ; 8th December 1626, Blantyre ; 
27th June 1760, Hog contra Tenant. 
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In ſupport of the foregoing general argument, the purſuer alſo con- 
tended, that the defender, as inheriting a Scotch title of honour, and 
as the ſubſtitute in the entail of a conſiderable landed eſtate in Scot- 
land, was amenable to the Scotch Courts. But the queſtion was de- 
cided on general principles. The majority of the Court ſeemed to be 
of opinion, that there was a forum ratione originis, 10 as to found a ju- 
riſdiction in the Commiſſaries; but that it was not competent for 
them, in the circumſtances of the caſe, to pronounce a judgement of 
divorce between the parties. 

One of the Judges expreſled an opinion, that marriage, as regulated 
by the laws of Chriſtianity, was to be conſidered as in ſome degree 
Juris gentium, and that where the municipal conſtitutions of different 
countries in which the Chriſtian religion was acknowledged were at 
Variance, recourſe might be had to the rules laid down in holy 
writ, by which * was declared to be a ſufficient cauſe of di- 


VOTCE, 


The Lord Ordinary refuſed the bill of advocation ; ; and a petition 
reclaiming againſt this judgement being followed with 2 Was 


alſo refuſed. 


But after adviſing a ſecond reclaiming petition with anſwers, the 
Lords © remitted the cauſe to the Commiſſaries, with inſtructions to 


“ diſmiſs the action.“ 


And a reclaiming petition having been preferred, and anſwers be- 
ing given in, the Lords adhered to this judgement. 


Lord Ordinary, Monbodds. Act. Dean of Faculty, Wight. 
Alt. Zlair, Craig. Home, Clerk. 
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No LX. February 9. 1789. 


BARBERIE DE DA MOT TE, 
AGAINST 


ALEXANDER JARDINE. 


HusBAND and WIrE.—Aliment found due to a wife after a decreet of 
= divorce had been extracted. | 


1 JARDINE brought a proceſs of divorce in the Com- 
miſſary Court, againſt Barberie de la Motte, his wife, on the 
head of adultery, and obtained a decreet, which he immediately ex- 
tracted. | | 

After this, an action was brought by Mrs de la Motte in the Court 
of Seſſion, for ſetting aſide this decreet, as obtained upon falſe evi- 
dence. The Lord Ordinary diſmiſſed this action; but a reclaiming 
petition was preferred, and along with it a ſeparate petition, praying 
for an interim aliment, and for a certain ſum in order to defray the 
expence of the action. In bar of this demand, it was 


 Pleaded: While a woman is vita viro, her huſband, as poſſeſſed 
of the whole funds belonging to both, is obliged, beſides giving her 
a ſuitable aliment, to advance ſuch ſums as may be neceſſary for 
maintaining any litigation in which ſhe may be intereſted. But the 
reaſon of this obligation ceaſes after the marriage has been diſſolved 
by the judgement of a competent court, which, after it is final, muſt 
be held pro re judicata, not only until it is brought under challenge, 
but until it has been ſet aſide as erroneous and unjuſt. Otherwiſe, 
indeed, it would be in the power of every woman, after ſhe had been 
divorced for conjugal infidelity, not only to inſure to herſelf a main- 
tenance ſuitable to her huſband's rank and fortune, as long as ſhe 
was able to protract the litigation, firſt in this Court, and afterwards 
in the Houſe of Lords, but alſo to throw upon him the whole ex- 
pence attending thoſe proceedings. 


Anſwered Until it has been determined, whether a marriage is diſ- 
ſolved or not, it cannot be ſaid that ſuch a ſeparation has taken place 
as ſhould deprive either of the parties of their legal rights. It ſurely 

| Ee cannot 
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cannot make any difference, whether the queſtion is ſtill depending in 
the Commiſſary Court, or in the Court of Seſſion, or whether the 
judgement of the inferior Court has been brought under review by a 
bill of advocation, or afterwards in the ſhape of a proceſs of reduction. 
It would be ſingular, if, in reviewing a ſentence of the Commiſſaries, 
the Judges in the Court of Seſſion ſhould find themſelves precluded 
from doing what the Commiſſaries themſelves, on reviewing their own 
judgements, always do: And it would be no leſs unjuſt ; a wife ha- 
ving occaſion to complain of proceedings held againſt her, being al- 
moſt equally injured, when the means of maintaining a litigation are 
with-held, as when an unjuſt judgement is pronounced. Act 1609, 
c. 6.; Balfour's Practics, p. 95. 


After affirming the judgement of the Lord Ordinary, diſmiſſing the 
action brought by Mrs de la Motte, 


The Lords found, © that the purſuer was not intitled to any ali- 
< ment, or to the expences incurred in the action at her inſtance.” 


But a ſecond reclaiming petition being preferred, which was fol- 
lowed with anſwers, the Lords found, © that the purſuer was intitled 
« to an aliment, and to the expence of the proceſs of reduction, till 
& the date of the final interlocutor, repelling the reaſons of reduc- 
en. 


Mr Jardine reclaimed; but his petition, after being adviſed with 
anſwers, was refuſed. x 


Lord Ordinary, Hailer. Act. Wight, Steuart. Alt. Lord Advocate, Blair. 
Mengzier, Clerk. | 


C. 


No LXI. 


Feb. 1789. COURT OF SESSION. 1 


No LXI. February 13. 1789. 


GEORGE WADDELS 


AGAINST 


ROBERT CEOQOL HH 


GENERAL ASSIGNATION.—CLAUSE—d/ſponing all ſums of money dut 
by bond, does not comprehend thoſe due by heritable bonds. 


TI proprietor of the eſtate of Garturk executed a ſettlement in 

favour of Mr Colt, by which he conveyed to him that eſtate, 
and aſſigned to him © the haill ſums of money he ſhould have be- 
„ longing or addebted reſting and owing to him by bonds, &c. with 
« the ſaid bonds themſelves,” &c. 

Mr Waddell, the heir-at-law, raiſed an action declaratory of his 
having, in that character, right to certain heritable bonds that be- 
longed to the deceaſed, and to all other debts heritably ſecured, which 
were due to him at the time of his death; and, 


Pleaded: When any debt is heritably ſecured, it is underſtood to 
have become ſecondary to the real or heritable right of lands thereby 
acquired, which laſt is therefore the immediate and proper object of 
the law. Hence it no longer comes under a deſcription belonging to 
moveable ſubjects. Thus an aſſignation, mortis cauſa, to © all debts 
« and ſums of money,” was found not to comprehend an heritable 
bond; 6th January 1736, Mochrie contra Lin, Dict. vol. 1. p. 340. 
And in the caſe of David Roſs contra Eliſabeth Roſs, decided in March 
1770, the Court, by a judgement affirmed on appeal, determined, that 
a diſpoſition © of all debts and ſums of money” was not effectual to 
convey heritable debts. 


Anſwered : As no argument can be ſafely drawn from one guz/tio vo- 
luntatis to another, unleſs when the reſpective circumſtances accurate- 
ly correſpond, it ſeems improper to conſider the caſes that have been 
quoted, as precedents with reſpect to the preſent. Independently of 
precedent, the expreſs conveyance in queſtion, © of the whole ſums of 
money due by bonds, would ſeem inconſiſtent with the ſuppoſed 
exception (of ſums of money due by heritable bonds.” 


The Lord Ordinary, “ in reſpect of the practice of the Court, and 


particularly in the caſe of David Roſs, repelled the defences,” 
On 
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On adviſing a reclaiming petition and anſwers, the Court conſi- 
dering, as the Lord Ordinary had done, the deciſion in the caſe of 
Roſs to have eſtabliſhed a rule, 


Adhered to the interlocutor of the Lord Ordinary. 


Lord Ordinary, Swinton. Act. M. Refs. Alt. Flair. Clerk, Sir J. Colguboun. 
8. 
— . wu — 
No LXII. February 20. 1789. 
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CHRISTOPHER FUNSTONE. 


Forum COMPETENS—ratione domicilii. Holding a military office with« 
out actual reſidence, does not create a domicil. 


HRr1sTOPHER FUNSTONE, a native of Ireland, enjoyed for ſome 
years the office of maſter-gunner in the caſtle of Blackneſs in 
Scotland. | | 

In 1779, when Mr Funſtone firſt came to this country, he had provi- 
ded himſelf with a bed, a cheſt of drawers, and ſome other articles, which 
he kept in the room appropriated for him at Blackneſs ; but his office 
being almoſt a ſinecure, even in the time of war, he had never re- 
ſided there for more than three or four days. 

In 1783, Mr Funſtone appears to have left Scotland without any 
fixed intention of coming back. And in the returns made by the 
Commander in Chief for Scotland in 1784, he had been mentioned as 
abſent without leave. | | 

In the month of April 1784, Mary Forreſt, likewiſe a native of 
Ireland, inſtituted, in the Commiſſary-Court of Edinburgh, an action 
for declaring a marriage between her and Mr Funſtone. It was ſaid 
to have taken place in Ireland. The citation in this action was per- 
formed by leaving a copy of the ſummons at Blackneſs-caſtle. 

An objection having been ſtated to the competency of the action, 
the Commiſſaries found, That © the defender having, at the time of 

| | „ the 
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« the citation, been poſſeſſed of a furniſhed apartment in Blackneſs. 
« caſtle, was amenable to the Scotch Courts.” In ſupport of which 
judgement, a bill of advocation having been offered, the purſuer 


Pleaded : To the effect of founding a juriſdiction, a domicil may 
be eſtabliſhed, not only by actual and permanent reſidence, but alſo 
by holding an office or dignity, which renders ſuch reſidence the duty 
of the party. Hence, in the Roman law, from which our ideas on 
this ſubject are chiefly borrowed, a ſenator was underſtood to be ſub- 
ject to rhe juriſdiction of the courts in Rome, although he might re- 
ſide elſewhere; and a ſoldier was underſtood to have a refidence ubi me- 
rebat. In the preſent caſe, theſe conſiderations are ſtrengthened by the 
circumſtance of the defender's having a furnithed apartment in the 
place where the ſummons was executed ; and where, as it appears 
from the official returns, his attendance was expected.—lt might be 
noticed too, that in ſuch actions as the preſent, brought for aſcertain- 
ing the /atus of the purſuer, our Courts have proceeded on grounds 
much more ſlender than thoſe which here occur; by ſuſtaining action 
againſt an Engliſhman who had enjoyed a civil office in Scotland, but 
who, before the proceſs was inſtituted, had renounced it and gone to 
England with an intention never to return ; I. 8. D. de incolis; l. 23. 
D. ad municipal.; 29th December 1724, Haldane contra The York- 
buildings Company; 11th June 1745, Dodds contra Weſtcombe, 


Anſwered : A domicil in our law, is where a man has fixed his a- 
bode for more than forty days preceding the execution of the ſum- 
mons. It is true, that an action may be brought in the Courts of 
Scotland, againſt one neither reſiding nor perſonally apprehended in 
this country, if the ſubje claimed by the purſuer 1s fituated here, 
or if the only purpoſe of the action is to attach a land-eſtate; and what 
is perhaps peculiar to Scotland, by arreſting moveable effects belong- 
ing to a man not reſiding in it, a juriſdiction may in certain caſes be 
created. But to ſuppoſe, as the Commiſſaries have done, that ha- 
ving a few trifling articles of furniture was to eſtabliſh a juriſdiction 
without any previous arreſtment, eſpecially where the ground of ac- 
tion is not ſaid to have ariſen in Scotland, is incompatible with the. 
principles of our law. In a late caſe it was determined, in oppo- 
ſition to the judgement in that of Dodds contra Weſtcombe, which has 
never been received as a precedent, That in actions merely declarato- 
ry, reſpecting perſonal rights, an arreſtment of moveable effects ſitua- 
ted in Scotland, will not juſtify the interpoſition of our Courts, even 
where the contract ſued on was ſaid to have been executed here: Vet. 
lib. 1. tit. 2. H 16. ; Erſkine, b. 1. tit. 2. F 16.; 1ſt December 1772, 
Scruton contra Gray. 


The queſtion having been reported to the Court on memorials, the 
Lords were unanimous in altering the judgement of the Commiſſa- 
ries. The defender's having been abſent from his duty, it was obſer- 


ved, might ſubje him to ſome military cenſure, but a domicil could 
FF not 
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not be created without reſidence ; and the circumſtance of his having 
a few articles of furniture in Scotland, at the date of the citation, 
without any arreſtment of them, was equally ineffectual. 


« The Lords remitted to the Lord Ordinary, to remit the cauſe to 
„ the Commiſſaries, with this inſtruction, that they diſmiſs the ac- 


« tion.“ 


Lord Reporter, Dreghorn. Ad. Dickſon. Alt, Maccormicl. 
C. 
No LXIII. February 20. 1789. 


BALFOUR FOWLER, 


AGAINST 


JOHN GILLESPIE. 


BATTERY—PENDENTE LTTE.—Act. 1594, cap. 219. This flatute not 
in deſuetude. 


DUE the dependence of a proceſs of declarator of property at 
the inſtance of Fowler againſt Gilleſpie, the latter, in an acciden- 
tal rencounter with the former, gave him a ſtroke with a potatoe-hoe, 
by which he was ſlightly hurt. 8 | 
On this circumſtance Gilleſpie inſtituted an action for having it 
found, in terms of the ſtatute of 1594, cap. 219. © that without far- 
ther probation, decree in his favour ſhould be pronounced in the 
depending proceſs of declarator.“ It was | 


Pleaded for the defender: At the æra of the enactment in queſtion, 
the ſtate of this country was extremely different from what it is at 
_ Preſent; inſomuch that the legiſlature, from neceſlity, appears to 
have had recourſe to ſo extraordinary a remedy. The violence of it 
was thought to be juſtified by the magnitude of the evil; for © the 
* manifold oppreſſion done within the realm between parties con- 

| * tending 
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'« tending in juſtice, by proud and undaunted oppreſſors, as the 
preamble of the act bears, forced the legiſlature to adopt a method 
of cure, that, without any exertion of the executive power, which was 
weak, might operate forcibly, though not very equitably or juſtly. 
But, in modern times, when the evil has ceaſed, and manners are 
totally altered, to preſerve in force ſuch an undiſtinguiſhing penal 
law, would be much the ſame as to continue the ſevere regulations, 
made in the time of a plague, after the diſtemper had ſubſided, and 
the country was reſtored to its uſual health. 

Accordingly this penal ſtatute has been ſo little heard of in later 
times, that it is not without reaſon 1t has been made a queſtion, whe- 
ther it had not entirely gone into deſuetude. The occaſions have 
been few where it could have been inſiſted on in the preſent mild ſtate 
of manners; and, if any did occur, men of ſpirit would deſpiſe, and 
men of integrity would ſcruple, to take ſuch an advantage of their 
; Neighbour. | | 

The ſtatute is exceptionable in another view; ſince, comprehenſive 
and unlimited as its terms are, it cannot, without abſurdity, be ex- 
tended indiſcriminately to cauſes of every kind. For example ; in 
the caſe of a declarator of marriage, it is impoſſible that a battery, 
committed by the defender on the purſuer, ſhould at once make them 


married perſons, however clear it might be that no marriage had ex- 
iſted. ; | d 


Anſwered : Of the import of the ſtatute of 1594, or of thoſe pre- 
ceding ſimilar enactments which it ratified, there can be no doubt. 
Nor is it leſs certain that thoſe laws are ſtill in obſervance, as was de- 
termined 1n the caſe of Gordon contra Gordon, Fac. Coll. 27th Febru- 
ary 1781, and in ſome other late inſtances ; ſo that all inquiry with 
reſpect to the original cauſes of their inſtitution is precluded. 


The Lord Ordinary reported the cauſe, and 


The Lords found the battery pendente lite by the defender John 
“ Gilleſpie ſufficiently inſtructed ; and therefore, agreeably to the de- 
e clarator at the inſtance of the purſuer Balfour Fowler, found he 
e had good and undoubted right to the property of ſeven eleventh- 
« parts of the lands of Todſgreen, &c. | 


A reclaiming petition againſt this judgement, though appointed to 
be anſwered, was afterwards refuſed. 


Reporter, Lord Eſigrove. AR. C. Fergafſn, Alt. M. Ny, Maccormick: 
Clerk, Home, 
8. 
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Ne LXIV. | February 24. 1789. 


GIDEON GRAY, 
AGAINST 


ARCHIBALD SETON. 


LiFERENT.—Right of a liferenter, as to the woods growing on the life- 
rented lands. 


T HE late Mrs Seton being heireſs of the eſtate of Touch, diſponed 
in her marriage-articles theſe lands, with the woods, fiſhings, 
&c. © to herſelf and to her huſband in conjunct fee and liferent, for 
« her huſband's liferent-uſe allenarly,” &c. | 
After Mrs Seton's death, her huſband became inſolvent. His eſtate, 
including his liferent-right in the lands of Touch, was brought to 
ſale; and among other things, the Court authoriſed a ſale of ſome 
coppice-wood on this eſtate, none of which had been cut for thirty 
years. Afterwards, Gideon Gray, factor on the eſtate then ſeque- 
ſtrated, applied to the Court of Seſſion, for authority to expoſe to fale 
certain other woods on the lands of Touch, which he divided into 
three different claſſes ; it, what was formerly coppice-wood, but 
had been allowed by the liferenter to grow up into large trees; 2dly, 
old planting which was on the eſtate before the liferenter's right 
commenced, and was already fit for cutting; and 3dly, the trees 
planted by the liferenter himſelf, ſo far as they were fit for immedi- 
ate uſe. | 
Archibald Seton, the only ſurviving ſon of the marriage, and after 
his mother's death, the iar of the lands of Touch, oppoſed this mea- 


ſure ; and 


Pleaded : Our law has eſtabliſhed a clear and diſtin boundary be- 
tween the rights of fiar and of liferenter ; the former, if not reſtrained 


by 
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by ſpecial agreement, enjoying the uncontrouled privilege of uſing his 
property in any manner he pleaſes; while the latter is only intitled 
to reap the annual produce of the lands, without performing any act 
which may render them of leſs value in any one year than they were 
before. Particularly, with regard to growing timber, great care has 
been taken to reſtrain liferenters from doing any thing which may 
deprive the lands of that ſhelter, which, in this country, is ſo eſſen- 
tial to them. Unleſs in the caſe of a coppice-wood, which has for- 
merly been in uſe to be cut annually in different hags, ſo as to yield 
a conſtant yearly rent, a liferenter is not at liberty to cut, for ſale, 
woods of any deſcription whatever. And this, whether the trees have 
been planted by himſelf or by others. Erſkine, book 2. tit. 9. § 56. 
57. 58. 13th July 1677, Lady Preſton ; June 1727, Heirs of Roſe- 
burn. | 


Anſwered : The authorities above referred to, ſhould ſeem to be ap- 
plicable only to the caſe of widows having their jointures ſecured on 
their huſbands lands, and cannot be extended to the preſent one. As 
during the marriage, the huſband here might have cut down the 
whole trecs on the eſtate ; no good reaſon can be atligned, why, after 
its diſſolution, and while his right ſeems to be equally broad as for- 
merly, he, and a förtiori his creditors, ſhould not be allowed at leaſt 
to proceed in the ſame way as a proprietor of the eſtate acting tanguam 
bonus paterfamilias, might have done. There ſeeggs to be a conſiderable 
degree of expediency in ſuch a conſtruction of The liferenter's right. 
Without it, perſons ſo ſituated would be apt, while the marriage 
ſubſiſted, to exerciſe their powers in a manner very prejudicial to the 
eſtate. And, with regard to that part of the woods which has been 
planted by the liferenter himſelf, it would be manifeſtly unjuſt, if 
he were not thus allowed, without any 1njury to the lands them- 
ſelves, to avail himſelf of the fruits of his own induſtry. So far from 
being conducive to the advantage of the proprietor, this would, in 
general, prove a real loſs to him, while the improvement of the 
country at large would be greatly hindered by it: Bank. b. 2. tit. 6. 
\ 10. | 


After adviſing the petition for Gideon Gray, with anſwers for Mr 
Seton, which were followed with replies, the Court were of opinion, 
that a liferenter had no right to ſell any part of the woods growing 
on the liferented lands, unleſs in the particular caſe of a coppice, 
which had been in uſe to be cut in a certain yearly progreſſion, ſo as 
to yield a conſtant annual income to the poſſeſſors; and that the 
warrant of ſale, ſo far as it allowed this, ought to be recalled. Mr 
Gray therefore having agreed to paſs from any objection in point of 
form, the following interlocutor was pronounced : _ 


« The Lords find, That none of the woods or plantations conde- 
+ ſcended on, fall under the liferent of Mr Hugh Seton; and there- 
8 | « fore 
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* fore appoint ſuch of the ſaid woods or plantations as are contained 
4 jn the act of roup, to be ſtruck out of the ſale; and refuſe the de- 


<« fire of the petition.” 


| Act. Abercronty. Alt. Dean of Faculty, Home, Clerk. 
. 


Ne LXV. February 25. 1789. 


TRUSTEES of JANET DOUGALL, 
AGAINST 


JOHN DOUGALL. 


4 


TESTAMENT. -A deed ſettling on the grantee the granter's whole effefts 
and funds, and, in the event of non-acceptance, diſcharging the grantee 
of a debt due to the granter by him, found to be in both parts teſtamen- 


tary and revocable. 


Fur DovGALL executed, in favour of John Dougall her grand- 
nephew, a deed, conſiſting, irt, of a general diſpoſition of her 
whole effects and of the debts due to her, under the reſervation of 
her liferent ; and, 2dly, in the event of the diſponee's refuſing to ac- 
cept this conveyance, of a diſcharge to him of a bill granted to her b 
his father for L. 150; the intereſt of this ſum during her life being 
likewiſe reſerved. 

For payment however of this bill, the diſcharge of which ſhe had 
revoked by a formal writing, an action was brought againſt John 
Dougall, by certain truſtees, in her name. Fo 


Pleaded for the defender: The firſt part of Janet Dougall's deed is 
revocable, that being of a teſtamentary nature ; but the ſecond is a 
actum inter vivos et de prægenti, the irrevocable nature of which is not 
altered by its being ſubjoined to the mortis cauſa ſettlement. It is 
moreover ſtrengthened by a clauſe of warrandice, implying the moſt 
abſolute renunciation of any power to revoke. 


Anſwered : Any renunciation of a power to revoke in ſuch a caſe is 


of no avail, becauſe it neceſlarily partakes of the nature of the deed 
| itſelf, 
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itſelf, in the ſame manner as if it had occurred in a donation inter 
virum et uxorem. The two parts of the deed therefore are not to be 
contradiſtinguiſhed, both being of the ſame teſtamentary nature. 

The Lord Ordinary having reported the cauſe, 


The Lords found, that the diſcharge was revoked. 


Reporter, Lord Dreghorn. Act. Arch, Campbell. Alt. Macleod- Wa 
Clerk, Sinclair. 
8. 
No LXVI. | March 6. 1789. 


Sir WILLIAM FORBES, Baronet, and others, 
AGAINST 


WILLIAM BLAIR. 


Memes of PARLIAMENT.—The wadſet of a fee of ſuperiority, bur- 
dened with a right of liferent in favour of another perſon, found inſuffi- 
cient to confer the privileges of a freeholder. | 


Pn to 1787, the Duke of Gordon had granted to Eneas Macin- 
L toſh the liferent of the ſuperiority of certain lands. 

In 1787, the Duke conveyed to William Blair the fee of the ſuperi- 
ority of the ſame lands, redeemable on payment of L. 50 Sterling 
« at the firſt term of Whitſunday, after the lapſe of two years from 
&« the death of the liferenter.” And, in virtue of this conveyance, the 
lands being of the requiſite valuation, Mr Blair was inrolled as a free- 
holder in the county of Aberdeen. 

In a complaint preferred to the Court of Seſſion in the name of 
Sir William Forbes and ſeveral other freeholders in that county, it 
2 | 


Pleaded : In a wadſet, lands are conveyed to a creditor in ſecurity of 
money lent, and are to be retained by him till the debt be paid. And 
the difference between what is called a proper and an improper wadſet 
is, That in the former the creditor, during the non-redemption, has 
the profits of the land for the uſe of his money ; while, in the latter, 
as he is not obliged to content himſelf with the yearly produce of the 
lands, if not equal to the legal —_— of the ſums lent, ſo he _ 
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be called upon to account, and to renounce his right, if it ſhall ap- 
pear that he has received enough for paying what 1s due to him. In 
both caſes poſſeſhon is an eſſential quality of the right, and therefore 
the wadſet of a right of ſuperiority, burdened with a liferent, where 
the lands are, of neceſſary conſequence, occupied by the liferenter, 
muſt be quite irregular and inept; Stair, b. 2. tit. 10. ( 9.; Er- 
{kine, b. 2. tit. 8. G 26. 

Even although the conſtitution of ſuch a wadſet could be re- 
conciled to feudal principles, it ſeems altogether inadequate to the 
eſtabliſhment of a freehold- qualification. When the ſtatute of 1681 
gave a preference in this reſpect to proper wadſetters, over thoſe ha- 
ving the right of reverſion, it was becauſe the former appeared to 
have the more ſubſtantial intereſt in the lands, and were in poſſeſ- 
ſion. But that reaſon is not applicable to a caſe ſuch as this, in 
which the wadſet may be followed with poſſeſſion, for two years only, 
and that after the death of the liferenter, an event which may not 
occur during the lifetime of the preſent holder of the wadſet- right. 
To rights of this ſort it is impoſſible to imagine that the legiſla- 
ture ever meant to annex that valuable privilege; and ſo it ſeems to 
have been determined, iſt July 1773, Sir James Colquhoun contra 
James Hamilton. | | 


Anfewered : A wadſet is a right in lands ſubject to redemption, and 
may be diſtributed into as many parts as the moſt unlimited pro- 
perty. As it is poſſible to acquire an irredeemable right of fee, while 
the diſponer either reſerves the liferent to himſelf, or conveys it to a 
third party, ſo one may purchaſe a redeemable right under the ſame 
limitations. In all thoſe caſes it 18 only after the death of the life- 
renter that the fiar can enter into the full enjoyment of his right. 
But this. circumſtance cannot be thought any wiſe inconſiſtent with 
feudal ideas. And it ſeems to be equally unimportant, whether the 
right of liferent 1s or 1s not ſubject to the ſame privilege of redemption 
with the right of fee; Stair, b. 2. tit. 10. F 2. 10. | 

The other objection deduced from the ſtatutes, relative to elections, 
appears to be cqually ill founded. It is indeed to proper wadſetters, 
in excluſion of thoſe holding other redeemable rights or conveyances 
in ſecurity, that the act of 1681 has appropriated the right of voting as 
a freeholder. And the true criterion of a proper wadſet is, That the cre- 
ditor has the uſe or produce of the lands, unaccountably, for the uſe of his 
money. But it is no where required, that this uſe ſhall commence at 
the ſame time that the money is advanced. And where a ſum is to be 
lent in this way on an eſtate ſubje to a liferent, or other temporary 
incumbrance, the lender, it is to be preſumed, will frame his bargain 
1n ſuch a manner, that the produce of the lands for the period during 
which he is intitled to poſſeſs, ſhall, on the whole, afford to him a. 
ſufficient compenſation for his being deprived, during a certain time, 
of that part of his yearly income. In the caſe of Sir James Col- 
quhoun contra Hamilton, the qualification does not ſeem to have been 
founded on a proper wadſet, like the preſent, but on a diſpoſition in 
ſecurity ; and at any rate, the more recent determination of 23d Febru- 


ary 
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ary 1774, Mr James Colquhoun contra the Freeholders of Banff. ſhire, 
was agreeable to the argument maintained for the reſpondent. | 


A majority of the Court were of opinion, That ſuch a wadſet as the 
one in queſtion d1d not give a freehold qualification. 


The Lords found, © That the freeholders did wrong in admitting 
« Mr Blair to the roll, and ordered his name to be expunged,” &c. 


Mr Blair preferred a reclaiming petition, upon which, however, in 
conſequence of certain ſubſequent proceedings, it became unneceſſary 
to give any determination. 


AQ. Dean of Faculty, Wight, Hay, et alii. Alt. G. Ferguſſon, Tait, et alii. 


Clerk, Cordon. 
C. 
No LXVII. | March 6. 1789. 


Sir WILLIAM FORBES, Baronet, and others, 
AGAINST 


Sir JOUN MACPHERSON, Baronet, | 


MEMBER of PARLIAMENT. Nominal and Fictitious, 


8 JohN MACPHERSON, as liferent ſuperior of certain lands of the 
requiſite valuation, was inrolled as a freeholder in the county of 
Aberdeen. | a | 
Of this inrolment Sir William Forbes, and ſeveral other freeholders 
in the ſame county, complained to the Court of Seſſion, in terms of 
the election- ſtatutes, contending, That the rights on which Sir John 
Macpherſon's claim was founded, were nominal and fiitious. 

In order to ſhew that this was really the caſe, the complainers re- 
quired Sir John to confeſs or deny, 


1. Whether the conveyance of the lands contained in Sir John's 
titles was not made out without his previous conſent or knowledge? At 
leaſt, whether Sir John was not ſolicited by the Duke of Gordon, from 
whom he derived his right, to accept of a freehold-qualification ? 


2. Whether the expence of making out the title-deeds was not paid 
by his Grace? 
3. Whether 
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3. Whether thoſe title-deeds were delivered to Sir John before his 
inrolment? or whether they were in his poſſeſſion at any time previous 
to this period? 


4. Whether, when he was informed of the conveyance, he thought 
himſelf called upon to defray the expence of defending his title in the 
Court of Seſſion, or elſewhere ? 


5. Whether he did not, when he accepted of this conveyance, and 
does not ſtill, confider himſelf as in honour bound to vote for the can- 
didate who may be patroniſed by the Duke of Gordon, and to re- 
nounce his freehold-qualification at his Grace's pleaſure ? 


In the anſwers given an for Sir "AP it was maintained, That the 
particulars mentioned by the complainers could not be proved in the 
manner here propoſed. 


In deciding this matter two votes were put, /, Whether it was 
competent to examine Sir John on the propoſed interrogatories ? And, 
2dly, Whether, on account of the ſmall value of the liferent-eſtate in 
a pecuniary view, as appearing from the face of the right itſelf, rhe 
freehold qualification was to be conſidered as nominal and ficti- 
tious? Both theſe queſtions were determined in the negative by a 
ſmall majority. Accordingly 


The Lords found it incompetent to put the queſtions to the re- 
« ſpondent propoſed by the complainers, and repelled the objection, 
of nominal and fititious, to the reſpondent's qualification; and 
“therefore diſmiſſed the complaint.“ 


For the complainers, Wight, et alu, Alt. Tait, et alii. 
Clerk, Cordon. : 
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No LXVIII. June 14. 1789. 


DAVID SMYTH, 
AG 4 T2 EX 


TRUSTEES of Dr THOMAS YOUNG. 


THIRLAGE.—How far extinguiſhed, in conſequence of the owner of the 


mill becoming proprietor of the aſtridted lands, or vice verſa. 


18 lands of Kinvaid were anciently thirled to the mill of Drum 
ſay, at a time when they belonged to different owners. In 7 


the grandfather of Mr Smyth of Methven became proprietor of both. 


Even after this event, however, the tenants of the lands continued 


uniformly to pay the uſual multures: And on this footing matters re- 
mained till the year 1765, when the lands of Kinvaid were ſold, with- 


out any mention of the thirlage, to the late Dr Young. At this time, | 


in ſome of the leaſes which were excepted from the warrandice, the 
payment of multures was expreſsly ſtipulated, while in others a refe- 
rence was made to the poſſeſſion held by the preceding tenants, all of 
whom actually paid them. 

A doubt having occurred, whether the lands were to be conſidered 
as ſtill aſtricted; Mr Smyth brought an action for payment of the 
multures, againſt Mr Oliphant, and ſeveral other perſons whom Dr 
Young had appointed his truſtees. 'The detenders 


Pleaded : The ſervitude of thirlage muſt be completely done away, 
when the property of the mill and of the aſtricted lands is united in 
the ſame perſon, agreeably to the maxim, Quod res ſua nemint ſervit. In 
this manner, when the purſuer's grandfather became purchaſer of the 
mill of Drumſay, and of the lands of Kinvaid, the incumbrence with 
which the lands were formerly affected was for ever diſcharged. Since 
that period, indeed, thoſe who were tenants of the lands have been 
obliged, by their leaſes, to carry their grain to their landlord's mill, 
and to pay the heavieſt rate of thirlage. But in this manner the lands 
could not be burdened, but ſo ſoon as the leaſes expired, the contract 
of aſtriction, as appendant to them, was necellarily at an end; l. 1. D. 
Quemadmodum ſervit amitt. ; l. 10. D. Commun. pred. lam urb.; l. 116. 
D. De legat. 1.; 1. 30. D. De ſervitut. pred. ruſtic.; Stair, b. 2. tit. 7. 
$ 16. ; Bankt. b. 2. tit. 7. H 41. ; Erſkine, b. 2. tit. 9. $ 26. 37. 


R Anſwered : 
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Anſwered : Even with reſpect to what are properly termed real ſer- 
vitudes, the rule of law referred to on the other fide, is far from being 
a univerſal one ; but the queſtion muſt in every caſe be determined 
according to the probable intention of the parties. If one is obliged 
to admit into his wall the beams which are neceſſary for ſupporting 
his neighbour's houſe, it never can be thought that this ſervitude, ſo 
indiſpenſably uſeful, will not continue to affect the ſervient tenement 
in all after changes of the property. In the ſame manner, ſuppoſing 
the owner of a mill to have the privilege of an aqueduct through his 
neighbour's lands, which he afterwards purchaſes, how abſurd it 
would be to imagine, that if he thereafter ſells the lands, the right of 
aqueduct, though as requiſite as ever for the uſe of the mill, was to 
be at an end? 

But with regard to thirlage, which has been ſometimes, though er- 
roneouſly, claſſed among real ſervitudes, the maxim appears to be 
altogether inadmiſſible. Not only is it in the power of a proprietor, 
by aſtricting the tenants of his lands to his own mill, to eſtabliſh a 
thirlage, which will in all time coming be a real burden on the lands; 
but where an aſtriction of this ſort has once exiſted, it is neceſſary, in 
order to effect a liberation, in caſe of the proprietor's afterwards ſell- 
ing the lands, that they ſhall be diſponed cum molendinis et multuris, fo 
that a conveyance, in which a certain feu- duty is ſtipulated, pro omni 
alio onere, will not be ſufficient to create an exemption ; Craig, lib. 2. 
dieg. 8. F 7. 11. ; Stair, b. 2. tit. 7. H 15. 16. 24.; Bankt. b. 2. tit. 7. 
$ 38. 52. 53. Erſkine, b. 2. tit. 9. § 18. 21. 38. 


The judgement of the Lord Ordinary was in the following terms: 


“In reſpect it is admitted, that there was a ſeparate conſtitution of 
“the thirlage in queſtion before the property of the lands and of the 
* mill came both into the perſon of the purſuer's predeceſſor; and 
« that it is alſo admitted, that while the purſuer's predeceſſors were 
« proprietors both of the lands and mill, they took their tenants in 
« the lands bound in their tacks to come to the mill, and that they 
% came accordingly and paid intown multures ; finds, That the lands 
continued aſtricted to the mull after they were ſold to Dr Young.” 


After adviſing a reclaiming petition, which was followed with 
anſwers, the Lords adhered to the judgement of the Lord Ordi- 
© nary.” "EE 


Lord Ordinary, Lord Tuftice-Clerk, Act. Rolland, C. Boſwell. Alt. Sbeuart. 
Clerk, Cordon. 


C. 
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No LXIX. | June 17. 1789. 


JAMES FAIR SERVICE, 
| AGAINST 


JAMES WHYTE. 


PROVISION to HEIRS and CHILDREN. — Deſtination of lands in a mar- 
riage-contract to heirs and bairns, how interpreted. 


"PRE father of James Fairſervice, in his marriage-articles, diſpo- 
ned ſome lands of ſmall value belonging ro him to the heirs and 
bairns of the marriage. The obligation to infeft, the precept of ſeiſin, 
and the aſſignation to the writs, as well as a clad reſpecting the con- 
queſt, were in favour of the children of the marriage. 

Of this marriage there exiſted ſeveral children. James Fairſervice, 
the eldeſt, after his father's death, obtained, from the ſuperior of the 
lands, a charter, confirming the diſpoſition from his father, and alſo 
containing a precept of Clare conſtat, wherein, on the narrative of its 
being ſhown by authentic documents, and by the charter of confirma- 
tion, that the bearer thereof was ncare/t and /awful heir of the decea- 
ſed, he granted warrant for infeftment, &c. 

James Fairſervice being infeft in virtue of this warrant, ſold the 
lands to James Whyte ; who being charged for payment of the price, 
preferred a bill of ſuſpenſion, in which he contended, That the 
deviſe being to © the heirs and bairns of the marriage,” while all 
the ſubſequent clauſes were in favour of the © children of the mar- 
„ riage,” the lands ſold to him did not belong to James Fairſervice, 
but to the whole iſſue of the marriage, equally; and 


Pleaded : Notwithſtanding the favour which our law has ſhown to 
priority of birth, by interpreting the word © heirs,” occurring in a 
ſettlement of land rights, as comprehending thoſe perſons in their or- 
der who are called to the inteſtate ſucceſſion, yer where a teſtator has 
at the ſame time added other werds which do not readily admit of 
ſuch a conſtruction, it has given way to a different rule. Thus, where 
the expreſſion of “ heirs and bairns of a marriage” has been employ- 
ed, the practice has been, not only in the caſe of feuda pecuniz and in 
that of burgage tenements, but alſo in the ſettlement of land-eſtates, 
to admit, without diſtinction, all the children of the marriage. In 
circumſtances like the preſent, ſuch an interpretation ſeems peculiarly 
proper, the whole relative clauſes reſpecting this inſignificant piece 
of land, which the proprietor could have no intention of perpetuating 
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in his family, being in favour of “ the children of the marriage,” 
which cannot be underſtood to give any more right to the eldeſt ſon 
than to his younger brothers and ſiſters. And in another clauſe, that 
reſpecting the conqueſt, it will not be diſputed, that the whole chil- 
dren of the marriage were meant, this having been determined in ma- 
ny inſtances: Dirleton, voce Heirs of Proviſion and Subſtitution; Stair, 
b. 3. tit. 5. $ 52.3 Dict. voce Proviſions to Heirs and Children; 17th 


February 1736, Rankine contra Rankines ; 1 3th June 1760, Scott con- 


tra Scotts. 


Anſwered: Where in marriage-ſettlements ſums of money are 
rovided, it has been juſtly held, that if the deſtination is to the heirs 
and bairns of the marriage, the children will ſucceed per capita, be- 
cauſe this would be the rule of diſtribution, if no ſettlement had been 
made. And the ſame thing is obſerved in giving effect to clauſes of 
conqueſt, becauſe tho' the ſubjects acquired may conſiſt of land, ſtill 
theſe muſt have been purchaſed with money, which, as a moveable ſub- 
ject, deſcends to executors. From ſome peculiar ideas too reſpecting 
burgage- tenements, it ſeems to be eſtabliſhed in practice, that after con- 
veying ſubjeds of this ſort in favour of the heirs and bairns or heirs 
and children of the marriage, the whole ſhall not belong to the eldeſt 
ſon, but {hall be divided equally. But in the caſe of landed proper- 
ty, as the right of primogeniture has ever been firmly ſettled, fo in 
marriage-ſertlements reſpecting it, it ſeems reaſonable, that under the 
word © heirs” the eldeſt ſon ſhould have a preference, even although 
it ſhould be coupled with others of a more doubtful ſignification. Ac- 
cordingly, although ſome deciſions, chiefly of an ancient date, may 
be referred to, which appear to have deviated from the principles juſt 
now ſtated, the more recent ones, without any regard to the value of 
the ſubjects, which would afford a very uncertain rule, ſeem to have 
uniformly given a different effect to ſettlements of this ſort: Sir James 
Steuart, voce Heirs of Proviſion; Id. voce Proviſion in favour of 
Bairns ; Bankt. b. 3. tit. 5. 5 48.; 13th February 1768, Kempt contra 
Ruſſel ; 23d November 1773, Home and Scott contra Murdoch and 
Miller; 18th November 1788, Jacobina Reid contra Catharine, &c. 


Woods. 


The Lords found, That James Fairſervice, the eldeſt ſon of the mar- 
Triage, was intitled to ſucceed to the lands in queſtion. 


Lord Reporter, 7uſtice-Clerk, Act. Cha. Brown, Alt. Ceo, Ferguſhin. 
Clerk, Sinclair. | 
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No LXX, © June 17. 1789. 


- JAMES FAIRSERVICE, 


AGAINST 


JAMES WHYTE. 


SERVICE of HE1Rs.—Lands deviſed to the heirs and bairns of a mar- 
riage, not carried by a precept of Clare conſtat in favour of the elde/l 
Jon, as neareſt and lawtul heir of hrs father. 


IS the queſtion between theſe parties, 1t was ſtated for James Whyte, 
2s another reaſon for with-holding the price of the lands fold to 
him, that although James Fairſervice might ſucceed to the lands, as 
deſtined to the Heirs and barrns of the marriage between his father and 
mother, he had not made up a proper title to them, the precept of 
Clare conſtat in his favour, as neareſt and lawful heir to his father, be- 
ing inſufficient for this purpoſe. 

As the general arguments were the Tame with thoſe in the caſe of 
Reid contra Woods *, it is unneceſſary here to repeat them. It was 
mentioned as a circumſtance favourable to the validity of this precept 
of Clare conſtat, that it had a ſpecial reference to the charter of con- 
firmation, in which the marriage-contract was recited. So that the 
intention of the ſuperior to declare James Fairſervice to be the heir 
there pointed out, could not poſſibly admit of diſpute. On the other 
hand, it was obſerved by one of the Judges, and ſeemed to have con- 
ſiderable weight, that the imperfection in the precept of Clare conflat 
having been obſerved during the lifetime of the heir, could be caſily 
obviated; whereas, in the preceding caſe, it had become altogether 
incurable before any objection was made. Here, therefore, it was 
highly expedient, by refuſing effect to the deed, to preſerve, in the 
utmoſt purity, the forms of tranſmitting landed property. 


« The Lords found, that the precept of Clare conflat, obtained by 
« Tames Fairſervice, was ineffectual to carry the lands in queſtion ; 


« and therefore ſuſtained this reaſon of ſuſpenſion.” 


Lord Reporter, Juftice-Clerh, Partibus ut ſupra, 


* Vide ſupra. 
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No LXXI. | Tune 18, 1769. 


JAMES SHOOLBRED, and others, 
AGAINST 


WILLIAM OSEBORNE. 


PACTUM 1LLICITUM.—PRISONER.—/t is illegal in the Magiftrates of 
a Royal Burgh to ſtipulate an indemnification from priſoners in caſe of 
their eſcape. 


A Debtor, arreſted in virtue of letters of caption, having been pre- 
ſented for incarceration to James Shoolbred, one of the Magi- 
ſtrates of Auchtermuchty, and the jail of that town being quite un- 
fit for the reception of priſoners, it was reſolved, for this purpoſe, to 
make uſe of the Court-houſe, which is immediately above the jail, but 
not ſecured, as a priſon ought to be, with iron bars, &c. 

In order to indemnify the Magiſtrates, in caſe of an eſcape, the 
priſoner indorſed to them a bill of exchange for L. 42, drawn by him 
and accepted by William Oſborne. For this acceptance Oſborne had 
received no value, it being ſolely intended to create a fund of credit 
to the drawer. | ; 

Very ſoon after the priſoner made his eſcape.—The Magiſtrates, in 
an action at the inſtance of the 1ncarcerating creditor, were found 
liable for the debt. And they having ſued William Oſborne for pay- 
ment of the bill indorſed to them, he, in defence, 


caded : The confinement of a debtor in priſon is founded on a. 
preſumption, that by the /qualor carceris he may be compelled to pay 
the ſums due by him. To permit his eſcape is, in the contemplation 
of law, an injury to the creditor ; and whether this has been ow- 
ing to colluſion or neglect, it implies a breach of duty in thoſe who 
had him in cuſtody, Hence it mult be illegal for the Magiſtrates of 
a burgh to enlarge a perſon confined even for a civil cauſe, on get- 
ting any ſort of aſſurance that they ſhall be relieved from the pe- 
nal conſequences following from it. And an agreement, * ſuch as 
occurred in the preſent caſe, whereby the Magiſtrates obtained a ſe- 
curity in caſe of the priſoner's eſcaping, ſeems to be equally excep- 
tionable. Indeed, when, after a ſtipulation of this ſort, the debtor 
actually elopes, the one caſe can hardly be diſtinguiſhed from the 
other. Thus the indorfation of the bill here ſued on, having been 
obtained by means to which the law refuſes its ſanction, it muſt be 
conſidered as ineffectual; and the ſame defences, which, if the bill 


had 
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had been put in ſuit by the drawer, would have been good againſt 
him, muſt be equally ſo againſt his indorſees; Dict. voce Pactum illi- 


citum. 


Anſwered : When Magiſtrates are required to put a debtor in pri- 
ſon, they may pay the ſums due to the incarcerating creditor, and 
then ſer him at liberty. In ſuch a caſe, too, they may, with pro- 
priety, obtain every ſecurity that the debtor is able to give for their 
indemnification. In the ſame manner, when, from the inſufficiency 
of the jail, there 1s reaſon to fear that the debtor may make his eſcape, 
the Magiſtrates may, with equal propriety, take every precaution that 
is neceſſary for their own ſecurity. So far from injuring the incarce- 
rating creditor, ſuch forefight muſt, in the end, prove beneficial to 
him. Where then can be diſcovered the illegality of the tranſaction 
here occurring; or what ſolid reaſon can be given for maintaining, 
that the Magiſtrates, who are unqueſtionably intitled to ſue a per- 
ſon who has eſcaped from priſon, in order to their recovering the 
ſums paid to his creditors, may not, by a previous agreement, volun- 
tarily entered into on his part, provide for their indemnification ? 
Erſkine, b. 3. tit. 2. HG 31.; Kilkerran, 1ſt February 1749, Thomſon 


contra Colvill. 
« The Lord Ordinary over-ruled the defences.” 


After adviſing a reclaiming petition with anſwers, one of the 
Judges ſeemed to think, that independently of the alledged illegality 
of the tranſaction, the indorſation not being 1n ſecurity of a debt, but 
of a contingent or eventual claim, could not give the holder the pri- 
vileges of an onerous indorſee. But the majority of the Court being 
of opinion that ſuch an agreement as here occurred, if not abſolutely 
illegal in its own nature, was of an improper tendency, and not to 
be permitted; it was on this principle that | 


The Lords altered the judgement of the Lord Ordinary, and ſuſ- 


3%” 


c tained the defences. | 


Lord Ordinary, Dreghorn, | A Ba © 7 Alt. Cullen, 
Clerk, Cordon. 
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No LXXII 1 June 18. 1789. 


JOHN THOMSON, 
4er | 


The KEEPER of the TOLBOOTH of EDINBURGH. 


PRISONER, —VJWVhether fail-fees be due by perſons impriſoned on a. criminal 


accuſation, as well as by thoſe incarcerated for a civil debt. 


Wir THOMSON, as charged with acceſſion to the crime 

of forgery, was committed to the priſon of Edinburgh; from 
which, about five months afterwards, he was liberated, on condition 
of baniſhing himſelf, but without having been brought to trial. Im- 
mediately before his enlargement the jailor demanded L. 7 as the pri- 
ſon-fees, which were ſo much the higher, that at the requeſt of 
Thomſon and of his friends he had been accommodated in the apart- 
ments of the civil debtors, inſtead of being put into that part of the 

riſon which is allotted for criminals. For that ſum John Thomſon, 
the brother of William, granted his bill ; of which however he inſti- 
tuted an action of reduction, on the ground of injuſtice and concuſ- 


ſion; and 


Pleaded : In the caſe of a perſon impriſoned for a civil debt, jail- 
fees, it is true, are exigible, and even the creditor- incarcerator is liable 
for them in the firſt inſtance ; it being requiſite that a fund for the 
jailor's ſubſiſtence ſhould be thus provided. But impriſonment on a 
criminal accuſation is to be viewed in a different light. If the party 
prove to be innocent, it would be hard, that after having ſuffered 
confinement unjuſtly for the public benefit, he thould moreover be 
compelled to pay for the means of that ſuffering. On the other hand, 
if he be found guilty, and, by puniſhment, anſwer the demands of 
juſtice, it will belong to the public to defray all the expence neceſſary 
for accompliſhing ſo ſalutary a purpoſe. Accordingly, though the 
Crown always pays for the aliment of priſoners accuſed of crimes, no- 
thing is ever allowed by it in name of jail- fees; the obvious reaſon 
being, that the former is, but that the latter are not exigible. 


Anſwered : 
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Anſwered : The act of Parliament of 1701, cap. 6. provides, that 
any liberation from priſon under its authority, {hall be“ without 
prejudice to the keeper of the priſon aſking his dues as formerly 
« before the making of this act;“ the right of exacting priſon-tees 
from perſons accuſed of crimes being thus recogniſed. On that prin- 
ciple, the Court decided in the caſe of Rutherford and Gray, 14th 
June 1712, Fountainhall. And the conſtant practice of exacting jail- 
fees, indiſcriminately, from all priſoners in the tolbooth of Edinburgh, 


appears from a table of thoſe fees made up by the Magiſtrates, 17th | 


July 1728. 
The Lord Ordinary reported the cauſe. 


A conſiderable number of the Court were moved by the circum- 
ſtance of the jailor's having, at the deſire of the priſoner and of his 
friends, allowed him an apartment in the debtors quarter of the pri- 


| fon, when otherwiſe he muſt have gone to that of the criminals, as 


if this implied a ſort of pation for payment of the fees. Others con- 


ſidered the matter as fixed by the ſtatute, deciſion, and uſage, pleaded 
on by the defender; but independently of theſe, all ſeemed to acqui- 


eſce in the argument ſtated as above for the purſuer. 


\ 


The Lords repelled the reaſons of reduction. 


Reporter, Lord Swinton, Act. Dickſon. Alt. Geo. Ferguſſon. 
Clerk, Colguhoun, | | 
| 8. 
No LXXIII. June 19. 1789. 


EARL of DALHOUSIE, 
AGAT 1 T 


SAMUEL GILMOUR. 


PRESUMPTION. —Terms Legal and Conventional. An annuity by a 


bond granted for a price, being payable at Whitſunday and Martinmas for 
the preceding half year ; no part of it due for ſuch half year, 4 the an- 
nuitant do not ſurvive the reſpective terms. 


ILMOUR, in conſideration of a ſum of money, granted bond “ to 
Dr Thomas Glen and his heirs, for an annuity or yearly pay- 


ment of L. 32 Sterling, at the two terms of Whitſunday and Mar- 


| « tinmas, 
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„ tinmas, by equal portions, beginning the firſt term's payment at 
„ Whitſunday firſt, for the half year preceding, and the next term's 
payment at Martinmas thereafter, for the half year preceding that 
« term, and ſo to continue in the payment of the ſame at every ſub- 
fſequent term of Whitſunday and Martinmas in all time thereafter, 
during the natural life of the ſaid Thomas Glen.“ | 

Dr Glen died on the ſecond day of November ; and the Earl of Dal- 
houſie, as his diſponee, ſued Gilmour for payment of a part of the an- 
nuity correſponding to the period from the term of Whitſunday to 
that day. | 

The Lord Ordinary pronounced this interlocuter : © Having atten- 
« tively conſidered the bond libelled on, which does not conſtitute a a 
« liferent upon a ſum of lent money, bearing annualrent de die in diem, 
nor binds the defender to pay the annuity thereby conſtituted, dai- 
“ly and continually during the annuitant's life, but only to pay the 
« ſaid yearly annuity at two terms in the year, Whitſunday and Mar- 
„ tinmas, by equal portions, (beginning the firſt term's payment, &c.) 
« during the natural life of the annuitant, with a fifth-part of each 


<« term's payment of penalty, in caſe of failing in the payment there- 


e of, and the due and ordinary annualrent of the ſaid rerm's pay- 
<< ments from the time they reſpectively fall due, and during the not 
« payment of the ſame; finds, That this annuity, fimilar to an obli- 


-« gation for the payment of rents of lands, being made payable half- 


« yearly, at ſuch of the terms of Whitſunday or Martinmas as might 


*« occur during the annuitant's life, the defender was not bound to 


% pay any part or proportion of the ſaid annuity, at or for any inter- 
<« mediate period between thoſe terms within which the annuitant 
died, or at any time occurring after his deceaſe.” 

In a reclaiming petition, which was appointed to be anſwered, the 


purſuer 


Pleaded : The liferent-right of any ſubject, implies the liferenter's 
title to the whole produce or profits of it which ariſe during his life; 
nor is it inconſiſtent with this, that for the ſake of expediency liferents 
are uſually made payable at a certain term. Thus, with reſpect to 
money, and all other ſubjects which yield profit or increaſe from day 
to day, the liferenter's right keeps pace with that gradual progreſs, and 
the laſt penny which has thus accrued at the day of his death, tho 
the term-day be ever ſo diſtant, is due to himſelf or to his execu- 
tors; Erſkine, b. 2. tit. 9. F 66.; Dict. of Deciſ. vol. 2. p. 454. 
Lining contra Guſtard, 20th February 1736. It is true indeed, that 
had the ſubject here liferented been lands, the fruits of which ariſe 
not de die in diem, there would have been no room for this claim, be- 
cauſe then the profits, which are underſtood in law as unum quid, ex- 
iſting at one particular period not arrived, could not have been ſaid 


to accrue prior to the annuitant's death. But the liferent-annuity in 


queſtion is that of a ſtock or ſum of money; the circumſtances, of a 
higher rate of 1ntereſt than the legal one, and of the debtor's being 
diſcharged of the obligation of payment, which are all that diſtinguiſh 

| | this 
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this from any other caſe of money bearing annualrent, being evident- 
ly of no conſequence. | 

If the money paid by the annuitant were even confidered as a price; 
this, which is the only other poſſible ſuppoſition, would lead to the 
ſame concluſion. For if it was the price of any thing, it was that of 
an alimentary proviſion, which, by its very nature, muſt be under- 
ſtood to correſpond to the whole ſubſequent lifetime of the party for 
whole uſe it was deſtined. This is not only the reaſonable preſump- 
tion in the caſe, but likewiſe the legal one; Erik. /oc. ſup. cit.; other- 
wiſe, and on the ſuppoſition that no proportion of the annuity was 
due prior to the term of payment, the annuitant, except on the term- 
day alone, could never be certain of obtaining a ſhilling for his ſub- 
ſiſtence at any period in the courſe of his life. 


Anſiwered. A ſam of money, which is properly ſaid to be ſunk or 
extinguiſhed, cannot, with any propriety, be deemed a ſubſiſting ſtock. 
Here there was no ſtock to bear either continual or periodical profits. 
A price was indeed paid for the obligation in the bond ; and that ob- 
ligation was qualified by the condition, that the payments were on- 
ly to be made at the terms of Whitſunday and Martinmas which 
ſhould occur during the annuitant's natural life. The half year's an- 
nuity in queſtion then could never become payable, as the correſpond- 
ing term did not arrive till after his death. This dies incertus pro con- 
ditione habebatur. In like manner, when a proviſion 1s, by a marriage- 
contract, made payable at a certain term, before which the party for 
whom it is deſtined is predeceaſed, there is no room for any claim 
correſponding to the period which he did ſurvive. 


The Lords adhered to the interlocutor of the Lord Ordinary, ſuſ- 
taining the defence. 


Lord Ordinary, Eftgrove. Act. Rolland. Alt. E. Armſtrong. 
Clerk, Sinclair. 8 | f 
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No LXXIV. | Fune 20. 1789. 


The PROCURATOR-FISCAL of the County of EDINBURGH, 
AGAINST. 


THOMAS DOTT and ALEXANDER PATERSON. 


PuBL1c Police. JURISDICTION. Ad 1698, cab. 8. extends to thoſe 
ſuburbs of the town of Edmburgh which are not ſubjef to the juriſdiction 
of the Dean of Guild. | 


TJ HOMAS DOTT and Alexander Paterſon purchaſed a ſmall piece 
of ground for building, bounded on the north fide by the road 
leading from the College to the Infirmary, and on the weſt by Nicol- 
{on's ſtreet. This piece of ground, being part of the old barony of 
Broughton, is not ſubject to the juriſdiction of the Dean of Guild in 
the town of Edinburgh. | | 

Atter the building was nearly finiſhed, a complaint was preferred to 
the Sheriff. depute of the county, in the name of the Procurator-Fiſ- 
cal, ſetting forth, That the directions of the {ſtature of 1698 had not 
been obſerved, the houſes being more than /e ſtories above the level 
of the ſtreet. Anſwers were given in for the defenders, in which 


they 


Pleaded : By the common law, every perſon may build on his pro- 
perty to any height, provided he does not occaſion ſome danger to his 
neighbours from the inſufficiency of the work. It is true, that in 
1698, this common-law right was reſtrained in a certain degree with- 
in the city and ſuburbs of Edinburgh, the Dean of Guild, whoſe juriſ- 
diction not only extends over the royal burgh, but to Canongate, Pot- 
ter-row, including Briſto- ſtreet, &c, being directed to give out jedges 
and warrants, under the limitations therein preſcribed. Bur this en- 
actment cannot have any influence on the preſent queſtion, The 
Dean of Guild cannot interpoſe, becauſe the ground on which the 
buildings are erected does not lie within his juriſdiction. And the in- 
terpoſition of the Sheriff of the county would be equally improper, as 
the execution of the ſtatute has not been intruſted to him, but to the 


Dean of Guild. 
Anſwered: 
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Anſwered : The ſtatute in queſtion being founded in great expedi- 
ency, ought not to be narrowed by a critical interpretation of its 
words. As the danger to be avoided from the exorbitant height of 
the buildings, is as great in the avenues to the town as in the town 
itſelf, the ſame rule ought equally to apply to both. Indeed the uſe 
of the word © ſuburbs,” which is of an indefinite import, including 
whatever buildings, in the gradual enlargement of the town, may 
fall under that deſcription, would be enough to ſhow this to have 
been the intention of the legiſlature. As to the mention which is 
made of the Dean of Guild, this was only intended to preſs the ob- 
ſervance of the law on that Magiſtrate, who, from the nature of his 
office, would have moſt occaſion to attend to it, and cannot be thought 
to exclude the interpoſition of the judge ordinary in thoſe cafes where 
the Dean of Guild, from a limitation of his judicial authority, is pre- 
vented from interfering. 


It was alſo pleaded by the defenders, That the buildings erected by 
them were not prohibited by the enactment, as they conſiſted only of 
five ſtories, what was called a /ixzh being no more than a French roof, 
including a tympany in the centre of the building. | 


The Sheriff Depute “ repelled the declinature ; and found, that 
« the building in queſtion was one ſtory higher than it ought to be, 
« and ordered the ſame to be reduced to five ſtories.” 


A bill of advocation was preferred by Thomas Dott and Alexander 
Paterſon, which being followed with anſwers, replies, and duplies, 
was reported to the Court. 


The Lords remitted to the Lord Ordinary to refuſe the bill. 
Reporter, Lord Hailer. AR, Szlicitor-General. Alt, Dean of Faculty. 
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Ne LXXV. June 26. 1789, 


THOMAS WOOD, as Adminiſtrator. in- law for his CHILDREN, 


AGAINST 


THOMAS AIT CHISON. 


PROVISION to HEIRS and CHILDREN. — he iſſue of a child of a mar- 
riage intilled to her ſhare. 


OHN AITCHISON, the father of Thomas Aitchiſon, in his mar— 
riage-articles, became bound, during the ſubſiſtence of the mar- 
riage, © to lay out L. 400 upon land in Scotland, or upon other good 


„and ſufficient ſecurity there, heritable or perſonal, for annualrent, 


« and to take the rights and ſecurities of the land, or of ſuch other ſe- 
« curity for annualrent as aforeſaid, in favour of himſelf and his 
« wife, and longeſt liver of them, in liferent, and to the children or 
„ child to be procreated betwixt them; whom failing, to the ſaid 
« John Aitchiſon, his heirs and aſſignees whatſoever, in fee.“ 

Of this marriage there were tour children, who ſurvived their mo- 
ther; but at the death of John Aitchiſon, the father, only one ſon, 
whoſe name was Thomas, was alive. Another of the children, how- 
ever, a daughter, who had been married to Thomas Wood, left iſſue. 

An action was brought by Mr Wood, as adminiſtrator-in-law for 
theſe children, againſt Thomas Aitchiſon, for having it found, that 
they had right to one half of the ſums provided in the marriage-ar- 
ticles. The Lord Ordinary gave decreet in favour of the purſuers. 

The defender preteried a reclaiming petition, in which he contend- 
ed, That although, in bonds of proviſion granted to children nomina- 
tim, and payable at the father's death, the right might tranſmit to 
the deſcendants of thoſe who predeceaſed their father, the law was 
different where the proviſion was in favour of children naſcituri. In 
that caſe, he contended, the children had only a contingent or even— 
tual right depending on their ſurviving their father. 


The Court were of opinion, that in all proviſions of this ſort the 
iſſue of children predeceaſing the term of payment, were intitled to 
that ſhare which their parent could have claimed. And therefore 


The Lords refuſed the petition. 


Lord Ordinary, 7«flice-C.erk, For the peticioner, V ght. 


C. 
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Ne LXXVI. Tune 26. 1789. 


GEORGE, &. WIL SONS, 
AGAINST 


JAMES WILSON. 


TuToR and Pup. A tutor obtaining, in his own name, a leaſe of land; 
formerly held by his pupils, accountable to them for the profits. 


1 father of the purſuers having died in the poſſeſſion of a con- 
ſiderable farm, the defender undertook, in conſequence of a fac- 
tory granted by the widow and other friends of the deceaſed, to ma- 
nage their affairs. Afterwards the defender, as the neareſt agnate, 
was appointed tutor, by the Barons of Exchequer, to the purſuers, 
who were in a ſtate of infancy. 
The defender then, apparently with the approbation of thoſe con- 
nected wi th his pupils, entered into a bargain with the proprietor of 
the farm, whereby, after renouncing the ſubſiſting leaſe, of which 
there were two years to run, he obtained a new one for fifteen years, 
in his own name, at an advanced rent of L. 20. This ſum, during 
the two years of the former leaſe, he became bound to pay to his pu- 
ils. When there were four years of this ſecond leaſe to run, and 
while the children were ſtill under his care, he obtained another leaſe 
for thirteen years, on his agreeing to pay an additional rent of L. 30. 
The defender having acquired, in this way, a fortune of ſeveral 
thouſand pounds, an action was brought. by George, &c. Wilſons, 
for obliging him to communicate to chem the profits ariſing from 


thoſe leaſes. The defender 


Pleaded: It is true, that as a tutor cannot be aufor in rem ſuam, he 
is precluiled in general from acquiring any property which had be- 
longed to thoſe under his protection, as well as from purchaling for 
his own behoof the burdens affecting it. But there is ſurely no rea- 
ſon for carrying this maxim of jaw any farther. And particularly 
where a tutor could not have Lrought upon his pupils the lots arifing 
from a hazardous undertaking. in which he has engaged, he ought 
not, on a ſucceſsful termination of his enterprite, to be compelled to 
give up the whole benefit to them. This would be to introduce, from 
notions of equity, a ſpecies of the /conina ſocietas, which our law has 

| reprobated, 
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reprobated, even in thoſe inſtances where it has been expreſsly agreed 
to. Thus, if it was a proper act of adminiſtration in the defender to 
give up the current leaſe, and, as he was not obliged in his tutorial 
capacity to become overſeer of the farm, ſuch a meaſure ſeemed in- 
di{peniably neceſlary tor the welfare of the pupils themſelves, he can- 
not now be challenged for this proceeding. And even although he 
were, by the mott rigid adherence to the above-mentioned maxim, to 
be made accountable for the profits of thoſe two years, during which 
he might have poſleſſed in their right, it never can be thought juſt to 
extend his obligation to thoſe of the ſubſequent years. And fo it 
ſcenis to have been determined in the laſt reſort. 7th December 1771, 
Parkhill contra Chalmers. 


Anſwered : The general rule is undoubted, that no perſon, while 
truſtee or guardian for others, can acquire for his own behoof any 
right affecting their eſtate, or become maſter of thoſe effects of which 
they are in poſſeſſion. Let the tranſaction be ever ſo inconſiſtent with 
the ſituation of thoſe under his care; let it be unpromiſing in the 
higheit degree, ſo that he would not be allowed to charge the loſs re- 
ſulting from it ro their account; ſtill; if from thence a profit has 
ariſen, he is obliged to communicate it; the law preſuming, as he 
could not honeſtly avail himſelf of his knowledge of their affairs 
for enriching: himſelf, that he never meant to do ſo. The circum- 
ſtances of the preſent caſe cannot make room for an exception from 
the general rule. It was improper in the tutor, without ſome judi- 
cial authority, to ſurrender the leaſe which was current when he un- 
dertook the office. Had it not been given up, his pupils might till 
now have enjoyed the farm by tacit relocation, or in conſequence of a 
new leaſe. And not only from his taking the new leaſe to himſelf, 
but alſo from his preſent opulence, derived ſolely from his farming 
operations, it is evident how extremely beneficial to them this would 
have been : Craig, lib. 1. dieg. 14. F 13.; Stair, b. 1. tit. 6. $ 17. ; 
Bankton, b. 1. tit. 7 39. Erſkine, b. 1. tit. 7. 17. 19.; Principles 
of Equity, b. 2. cl. 2.; AR of Sed. 25th December 1708; 20th 
March 1632, Laird of Ludquhairn ; 19th June 1745, Bee contra 
Biggar ; 6th March 1767, Earl of Craufurd contra Hepburn. 


Some of the Judges were af opinion, that the defender ſhould on- 
ly be obliged to pay over to the purſuers the ſurplus rents, this being 
the only advantage they could have reaped from the farm, without 
ſuch a degree of perſonal induſtry and exertion on his part, as he was 
not called to beſtow on their affairs. And all the Judges ſeemed to be 
of opinion, that in accounting for the profits, he would be intitled 
to an ample recompence for his labour and attention in cultivating 
the lands. 


The Lords, after adviſing memorials, found, That the defender 

* was obliged to account to the purſuers for the profits ariſing from 
the farm in queſtion during the two years which were not run of 
« their 
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their father's leaſe, at the time of his death, and alſo during the 
“ remaining thirteen years of the firſt tack, and during the whole 
years of the ſecond tack obtained by him.” 


A reclaiming petition was preferred for the defender, inſiſting, that 
he ſhould only be liable for the ſurplus rents. 


After adviſing this petition, which was followed with anſwers, the 
Lords adhered to their former interlocutor. 


Lord Reporter, Dun/innan, Act. Lord Advocate, Solicitor-General. 
Alt. Dean of Faculty. | Clerk, Menzies. 
C. 
Ne LXXVII. Fuly 8. 1789. 


CHARLES STEWART, 


AGAINST 


Miſs SOPHIA HO OME. 


TA1LZIE.— prohibition to ſell does not hinder an alteration of the courſe 


of ſucceſſion. 
ME HOOME of Argaty made a ſettlement of his eſtate in favour 


of George Stewart his brother, and of a ſeries of heirs in ſub- 
ſtitution, containing a prohibition, “ during the ſpace of thirty years 
« next after the granter's deceaſe, to fell and diſpone, feu or wadſet 
« thoſe lands, or to contract debts or grant any deeds whatſoever, 
« whereby the lands, or any part of them, may or can be evicted by 
« adjudication or otherwiſe, without procuring the ſpecial conſent, to 
« the making of ſuch ſales or contracting ſuch debts, of certain per- 
« fons named truſtees for judging and determining the expediency 
“ and reaſonableneſs thereof.“ This prohibition was accompanied 
with irritant and reſolutive clauſes, 
The eldeſt fon of George Stewart having ſucceeded in his order, he, 
in his marriage contract, without requiring any conſent of the truſtees, 
formed a new line of ſucceſſion, by virtue of which, upon his deccaſe, 


though long prior to the lapſe of the Hiriy years, the right of the e- 
Nn | ſtate 
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ſtate was claimed on behalf of Sophia Hoome his daughter. In op- 


poſition to this claim, Charles Stewart, the heir under the entail, 


Pleaded : The reſtraints or fetters of an entail are not, it is admit- 
ted, the ſubjet of a gue/lio voluntatis, but of ſtrict legal interpreta- 
tion. Thus, if to a deftination of ſucceſſion, a prohibition to alter 
has not been ſubjoined, the law, however apparent the maker's inten- 
tion may be, will not ſupply the defect. Nay, a mere prohibition a- 
gainſt altering the order of ſucceſſion will not effectually hinder the 
contracting of debt, or even ſelling, notwithſtanding that thus the en- 
tailer's purpoſe may be totally fruſtrated. 

The preſent caſe however 1s very different. A prohibition againſt 
« ſelling and diſponing, or doing any deed by which the lands may 
„he evicted,” not only in obvious conſiſtency with its object, but in 
ſtrict technical language, extends to every ſpecies of alienation as well 


as to a ſale for a price. That general prohibition comprehends the 


particular one relative to an alteration of the courſe of ſucceſſion, in the 
lame manner as a whole does any of its parts. Otherwiſe indeed fale 
could never be effectually prohibited, as it might always be accom— 
liſhed through the medium of a change of the deſtination. Accord- 


ingly a prohibition % to give away, dilapidate, or impignorate lands, 


« or to allocate or to beſtow them in fee or jointure to wives,” was 
found an effectual bar to any alteration in the deſtined courſe of ſuc- 
ceſſion. Lord Strathnaver contra Duke of Douglas, 2d February 1728: 
See likewiſe Fac. Coll. 17th June 1756, Ure contra Earl of Craufurd. 


Anfewered : If it could be maintained, that the prohibition to ſell 
included that againſt the altering of the order of ſucceſſion, becauſe 
this laſt might eventually produce a ſale; it would hold at leaſt equal- 
ly true, that where-ever ſuch alteration was prohibited, ſelling, which 
would ſtill more directly violate the purpoie of the fertlement, muſt 
be alto debarred. It is therefore a iniſtake to ſuppoſe, that the for- 
mer prohibition comprehends the latter. 

In the caſe of Strathnaver, as the expreſſions of the entail, © give 
« away, beſtow in fee, Seck indicated gratuitous deeds, or thoſe of 
ſettlement, theſe might be properly underitood to have been debarred; 
but were that judgement more conformable to the oppoſite plea, it 
might be truly ſaid, that at the period when it occurred, the law on 
this point was not fo well fixed as it has been ſince rendered by an un- 

1 ſeries of deciſions; ſuch as, Heirs of Campbell contra 
Wightman's Repreſentatives, 17th June 1746, Falconer ; Sinclair con- 
tra Sinclair, 8&th November 1749, Kilkerran; Scott Niſbet contra 


Young, November 1763; Judgement of the Houſe of Lords in the 


caſe of Edmonſtone of Duntreath, 24th November 176g ; determina- 
tions which, as in effect admitted on the other ſide, ought to regulate 
the preſent caſe, tlie diſtinction which was attempted having evidently 
tailed. 

Beſides, the circumſtance of the prohibitions being limited to a 
Mort period, is inconſiſtent with the intention of making a ſtrict or 
Proper entail. 


The 
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The cauſe was reported, when 


The Court unanimouſly found, that the prohibition in the deed was 
no bar to the ſettlement in favour of Miſs Hoome. | | 


Reporter, Lord Monbodds. For Mr Stewart, Dean of Faculty. Alt, Wight, Rolland. 
Clerk, Gordon. 
8. 
—— . kñ [! 
No LXXVIII. | July 11. 1789. 


JANET CHURNSIDE, 
AGAINST 


JAMES CURRIE. 


Hus BAND and WIE. A huſband having left Scotland, his wife liable 
to perſonal diligence, as an unmarried woman, for debts contracted after 
his departure. 


"THE huſband of Janet Churnſide having left Scotland in bankrupt 
circumſtances, the entered into trade in order to maintain her- 
ſelf and her children. 

Being charged with horning for payment of a bill of exchange 
granted by her to James Currie, ſhe offered a bill of ſuſpenſion, 
founded on the general rule of law, that a woman vgſſita viro could 
not, by any contract, ſubject herſelf to perſonal diligence. 

This plea however was entirely diſregarded, as inapplicable to a 
caſe like the preſent, where the debt had been contracted by a wife 
in her own name, while her huſband was out of the kingdom. To 
refuſe the ordinary legal compulſatories, in ſuch circumſtances as 
theſe, would, it was obſerved, in the end prove hurtful to the women 
themſelves, by preventing them from gaining a livelihood in trade, 
at a time when their huſbands could not afford them any ſupport. 


The bill of ſuſpenſion was refuſed by the Lord Ordinary. And 


A reclaiming petition being preferred, it was refuſed without 
anſwers, 


Lord Ordinary, Cardenſton. For the petitioner, 7% Erſkine. 


C. 
Ne LXXIX. 


A 
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No LXXIX. July 23. 1789. 


WILLIAM BLAI R, 
AGAINST 


The COMMON AGENT in the Sale of the Eſtate of KINLOCH. 


PROcrss. Effect of a decreet in abſence—the defender, who had been 
perſonally cited, having died before any objection was offered. 


„ ſeveral adjudications had been led againſt che eſtate of Kin- 

loch for ſums of money owing by the proprietor, the prede- 
ceſſor of William Blair brought an action in the Court of Seſſion for 
conitituting his claim, this being only vouched by a bill of exchange 
more than ſix years due, and of courſe falling under the ſexennial li- 
mitation introduced by the ſtatute of 1772. 

In this action the defender, who had been perſonally cited, did not 
appear, and a decreet in abſence was obtained, the extract of which 
bore, as uſual, that “the Lord Ordinary found the points and arti- 
« cles in the ſummons relevant and proven by the writs produced, 
e and held the defender as confeſſed on the prints not thereby proven.” This 
decreet of conſtitution was afterwards followed by a decreet of adju- 
dication, which alſo paſſed in abſence. 

In the ranking of the creditors, after the eſtate of Kinloch had been 
fold judicially, and after the death of the common debtor, it was 
maintained, that as the bill of exchange, on which the whole proceed- 
ings were held, had been cut off quoad modum probandi, nothing but 
an acknowledgement of the debt, on a judicial reference to oath, 
was ſufficient for validating Mr Blair's claim. In bar of this objec- 
tion Mr Blair | 


Pleaded : Before the ſtatute of 1672, every action in the Court of 
Seſſion might be preceded by two ſummonſes, and two citations. One 
of each of theſe was ſufficient, if the claim was to be proved by 
written documents, and the citarion might be given by any one whoſe 
name was inſerted in the ſummons as Sheriff in that part, the only 
ſanction annexed to it being, that if the defender failed to appear, 
the Lords would nevertheleſs proceed and pronounce decreet. But if 
the claim was to be verified by witneſſes, or by the oath of the defen- 
der, a ſecond citation was neceſſary, which was given by a meſſen- 
ger at arms, in conſequence of what was called“ An act and letters,” 

that 
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that is, the act or warrant of the Court, and the letters or ſecond ſum- 
mons proceeding on it. By this ſecond citation the defender was re- 
quired to appear, © and to hear and ſee all neceſſary probation led, 
« and to give his oath of verity,” under a certification, that if he did 
not he would be held as confeſſed, and that the Lords would give de- 
creet accordingly. While this practice continued, it was no doubt 
neceſlary, in order to a holding as confeſſed, that the defender ſhould 
be ſerved with this laſt ſummons, in which only the purſuer declared 
his intention of making a reference to oath. 

But when, by the {ſtatutes of 1672 and 1693, thoſe two ſets of 
ſummonſes and citations were thrown into one, and it was declared, 
that a ſummons modelled after the new form, and executed by a meſ- 
ſenger at arms, ſhould be equally effectual, in all reſpects, as thoſe 
formerly uſed, a very difterent rule was obſerved. Since that period, 
inſtead of thoſe ſpecial certifications, which uſed to be ſeverally 
annexed to the firſt and ſecond ſummons, the certification is quite 
general, in theſe terms, © with certification as effeirs. In con- 
{ſequence of this, where a defender has been perſonally cited, the 
Clerks in the Court of Seſſion have uniformly conſidered themſelves 
as warranted to inſert in the principal part of the decreet, or what is 
called the grand decerniture, a holding as confeſſed, in the ſame man- 
ner as if the defender had been cited in virtue of the ſecond ſummons 
formerly uſed, and had failed to appear. And ſuch a decreet, if not 
challenged during the lifetime of the defender, has been held to be al- 
together unexceptionable. To ſuſtain the objection therefore which 
has been offered, would ſhake the ſecurity of many rights, the validity 
of which has never hitherto been queſtioned ; Stair, b. 4. tit. 2. H 2. 


Dallas's Styles, p. 185. 188. 194. 


Anſwered : The general rule undoubtedly is, that acfori incumbit pro- 
batio ; and hence a decreet obtained in abſence of the defender, and 
without evidence, is only effectual while it remains unchallenged; Sir 
James Balfour voce Reduction of Sentence; Craig, lib. 3. dieg. 7. \ 27. ; 
Stair, b. 4. tit. 38. F 28.; Dictionary, voce Procels. | 

It is true, that where a purſuer 18 unprovided with any other mean 
of proof, he may in general reſort to the oath of the defender, up- 
on whoſe declining to ſwear, our law juſtly preſumes, that he does 

really know the claim to be well founded. But for this purpoſe, it is 
indiſpenſably requiſite, that the defender ſhould have had it in his 
power to ſwear that he owes nothing, otherwiſe the whole baſis of 
this judicial compromiſe is wanting; Stair, b. 4. tit. 38. f 27. ; Bankt. 
b. 4. tit. 33. $ 7. ; Erſkine, b. 4. tit. 2. f 17. 

Nor have the ſtatutes of 1672 and 1693 made any alteration on 

this part of our law. Thoſe ſtatutes were made to abridge the forms 

of judicial procedure; but the rights of the parties ſtill remain on 
the ſame footing. And as prior to thoſe enactments, it was not enough 
for holding a defender as confeſſed, that he had been cited in virtue 


of the ſecond ſummons, unleſs a formal reference had been made, no 
Oo | reaſon 
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reaſon can be given why the ſame rule ſhould not ſtill be obſerved. 
If it were to be eſtabliſhed, that a decreet in abſence, ſupported by no - 
evidence, was to be held pro re judicata, in caſe of the defender's dy- 
ing before any challenge was made, this would not only in many in- 
{ſtances be attended with injuſtice, but might open a door to infinite 
frauds. | | | 


In ſupport of this general argument it was contended, that the de- 
fender, at the time when the decreet was obtained, having been vergens 
ad inopiam, he would not have been allowed to offer any objection : ſo 
that the preſumption ariſing from his filence was entirely done away. 


The Lord Ordinary © ſuſtained the objection.” 


But after adviſing a reclaiming petition, which was followed with 
anſwers, the Court, chiefly moved by the circumſtance of the de- 
fender's having been perſonally cited, altered the judgement of the 
Lord Ordinary, and 


« Repelled the objection to the claim entered by William Blair, and 
< remitted to the Lord Ordinary to proceed accordingly.” 


Lord Ordinary, An&erviil:. Att. Aat. Reſi. Alt. R. Craig ie. 
Clerk, Menzies. 
C. 
Ne LXXX. July 23. 1789. 


JOHN YOUNG, 
AGAINST 


The TRUSTEE for JAMES STEIN's CREDITORS. 


Move aBLEs.—Delivery brevis manus. Civil poſſeſſion, how far attained 
by indorſation of bills of lading. | 


QANDEMAN and GRAHAM, merchants in London, were the con- 
ſignees of James Stein a Scotch diſtiller, and as fuch intruſted with 
the ſale of large quantities of ſpirits prepared by him for the Lon- 
don market. They had come under acceptances for Stein to a great 

| amount, 
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amount, when he ſhipped for London, conſigned, as was uſual, a 
cargo of aquavitz, of which he had indorſed and tranſmitted to them 
the bill of lading. | 

The veſſel ſet ſail, but was by contrary winds obliged to put back 
to her port. Mean time Sandeman and Graham became bankrupts, 
and their eſtate was veſted in the aſſignees named under a commiſſion 
then iſſued. Stein's bankruptcy likewiſe immediately followed, when 
a ſequeſtration of his effects was awarded. | | 

Young, as attorney of the aſſignees, appeared before the Admiral- 
Court, and inſiſted on the ſhip ſtill proceeding to London under the 
conſignation, alledging, that by the indorſation of the bill of lading 
a jus quefitum had ariſen to Sandeman and Graham. This claim be- 
ing oppoſed by the truſtee for Stein's creditors, who brought under 
review the judgement of the Admiral, which was in favour of the 
aſſignees; it was, for the latter, 


Pleaded : Sandeman and Graham were creditors in relief to Stein. 
They were therefore intitled to retain for their ſecuri goods of 
which, as his conſignees, they had attained the poſſeſſion. 

Now when thoſe in queſtion were put on ſhipboard, the conſignees, 
under the authority of the indorſed bill of lading, acquired the civil 
poſſeſſion of them by means of the ſhipmaſter or natural poſſeſſor; 
who, ſubordinate to them as having the ſole right to call him to ac- 
count, then held the cuſtody to the ſame effect as if the ſhip had be- 
longed to themſelves, or as 1f the goods had been locked up in any 
other repoſitory of theirs, while the key was in the pocket of ſome 
third party having their orders. For ſurely it cannot create any real 
diſtinction between that caſe and the preſent, that a ſituation the ſame 
in itſelf, has been here produced brev! manu, which there would have 
reſulted from an actual delivery to Sandeman and Graham on the 
ſpot where the goods were ſhipped, followed by the circumſtance of 
the ſhipping being performed by themſelves. Such brevis manus tra- 
dition is univerſally underſtood to be effectual with reſpec to corn in 
a public granary, in which caſe, the buyer having no defign of remo- 
ving the grain, to employ a fimilar circuit terminating in the point 
where it began, would be abſurd; and in regard to cargoes at ſea, a 
ſituation in which any other delivery would be impracticable : 
Poſtlethwaite's Dit. voce Bill of Lading; Select Deciſ. Buchanan and 
Cochran contra Swan, 13th June 1764; Judgement of Houſe of Lords, 
Haſtie and Jamieſon contra Arthur, roth April 1770; Fac. Coll. 2d 
February 1787, Bogle contra Dunmore and Company. 

In the practice of England, it is ſaid, goods may be reclaimed 
by the ſeller from a bankrupt-purchaſer while in tranſitu; but this 
ſuppoſes, that the former had lain under no previous obligation to 
give riſe to a jus queſitum in the latter. 


Anſwered : It was ſolely for the behoof of Stein that either the con- 
ſignment was made, or the bill of lading indorſed ; ſo that prior to 
_ actual ſale, this mandatum gratia mandatarii was revocable, It did not 
in 
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in the leaſt tend to diveſt Stein of his ownerſhip. To attribute to the 
office of a factor ſuch an extenſive privilege as has been ſuppoſed, 

would be dangerous; and the idea is unknown in practice, as the opi- 
nion of Lord Mansfield, though given in a caſe of a different nature, 
plainly implies: Burrows Reports, vol. 2. p. 941. 

An indorſation on a bill of lading cannot be more eſſectual than a 
power of attorney, which it truly is in an abridged form. The only 
right it conveys 1s, that of demanding implement of the ſhipmaſter's 
obligation; a right which, being acceſſory to that which the conſigner 
has to the diſpoſal of his goods for his ſole benefit, muſt as ſuch bear 
the character, without tranſgreſſing the limits of the principal. The 

jus exigendi thereby conferred is therefore totally different from the 
civil poſſeſſion, which ſtill continues to be held by the conſigner; as 
was lately determined in the caſe of Allan and Steuart contra Credi- 


tors of Stein *. 


The Lord Ordinary reported the cauſe, when 


The Court © preferred the truſtee on the eſtate of James Stein to 
c the ſpirits in queſtion.” 


A reclaiming petition was preſented, followed with anſwers, and 
_ refuſed. 


Reporter, Lord Dregbers. Act. Rolland, Hope. Alt. Maesnochie. 
Clerk, Home. N 


* Vide ſupra, p. 84. 


Fuly 29. 1789. 


JOHN LAM B, 
AGAINS T 


ROBERT HIGH. 


BURCH ROYAL, —Non-reſident freemen have no right to vote in the elec- 
tion of a deacon. 


| JOHN LAMB, in terms of the n 16 Geo. II. and 14 Geo. III. 
complained to the Court of Seſſion, that at the annual election of Ma- 


giſtrates in the town of Kinghorn, in 1788, Robert High had been ad- 
mitted 


july 1789. COURT OF SESSION. * 


mitted as deacon of the tailors, whereas he himſelf had the only right 
to that office. | 
The circumſtance on which he reſted his argument was, that the 
Magiſtrates had unduly rejected, on account of non-reſidence within 
the borough, two perſons as veters, whoſe votes would have been de- 


cifive in his tavour. 


Pleaded: After a franchiſe has been once conſtituted in favour of 
any claſs of men, nothing can debar the exerciſe of it, but either ex- 
preſs ſtatute or immemorial cuſtom. Neither of theſe however can 
be ſtated, in order to exclude non-refiding burgeſſes or freemen from 
their right of voting in the election of the town's officers, any more 
than it could prevent them from reſuming their ſeveral occupations 
within the town, as ſoon as they find it convenient. Accordingly, al- 
though it has been ſpecially provided, that the Magiſtrates ſhould 
be indwellcrs, no ſuch proviſion has been made as to the other citi- 
zens; and in many inſtances it has been found, that a non-reſiding 
burgeſs might enjoy the important office of counſellor, when the 
matter had not been otherwiſe fixed by the conſtitution of the burgh. 
Some determinations which may be reſorted to in the caſe of Edin- 
burgh are not applicable, theſe having been given in conſequence 
of the peculiar ſet of that town, as regulated by a decreet-arbitral 
pronounced by Lord Hay, and confirmed by the ſubſequent practice: 
Act 1487, c. 111; 1535, c. 26.; 7th January 1757, Burgeſſes of 
Forres contra the Magiſtrates, Kames's Remark. Deciſ. N? 103. ; 1775, 
Magiſtrates of Linlithgow. | 


Anfewered : The privileges belonging to burgeſſes and freemen have 
not been beſtowed on them individually, but as inhabiting a certain 
territory, and in conſideration of their peculiar uſefulneſs to their 
fellow. citizens. As ſoon, therefore, as a burgeſs or freeman ceaſes to 
refide within the burgh, he 1s not permitted to exerciſe any of his 
former rights. In the election of the town's managers, it would be 
very inexpedient to give any influence to thoſe who have no longer 
any intereſt in the welfare of the community. Hence it has been 
found, that a non-reſiding burgeſs had not the privilege of taking ap- 
prentices. In another caſe it was expreſsly determined, that a tradeſ- 
man reſiding in Canongate could not be elected a deacon in the town 
of Edinburgh ; and this was held to be law in a ſubſequent queſtion : 
iſt December 1738, Macduff; 31ft January 1764, Miller contra Ni- 
colſon ; 1781, James Hunter-Blair contra Phin and Gilbert Meaſon. 


The Lords diſmiſſed the complaint.” * 


For the complainers, Alex. Ferguſſin, C. Hay, et alii. Alt. Hape, et alli. 


C. 


The ſame deciſion was given ia a ſimilar queſtion from the town of Kirkaldy. 


* 
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JAMES DONALDSON, and others, 
AGAINST = 


The MAGISTRATES of KINGHORN. 


ExXECUTION.—1n a complaint with regard to the election of a deacon, only 
neceſſary to call the Magiſtrates and Counſellors of the Burgh. 


| JAMES DONALDSON, who had been choſen deacon of the bakers 

in the town of Kinghorn in September 1788, complained to the 
Court of Seſſion, in terms of the ſtatutes 16 Geo. II. and 14 Geo. III. 
that he had been prevented from voting in the election of the Magi- 
ſtrates for the enſuing year. 

To this complaint the provoſt, bailies, and other members of the 
town- council, were made parties, without taking any notice of the 
members of the corporation of bakers, and alſo without ſummoning 
one Thomſon, who, as old deacon of the tailors, had been preſent 
when the complainer was rejected by the Magiſtrates. 

An objection on this ground was ſtated by the Magiſtrates and 
Town-Council to the formality of this complaint; - In ſupport of 
which they 


Pleaded : In every judicial proceeding it 1s neceſſary that thoſe who 
are immediately intereſted in the deciſion ſhall be brought into the 
field. It is true, that in preſcribing the form of ſummons to be uſed 
in matters of borough-election, the legiſlature has required, that 
« the Magiſtrates and Counſellors elected by the majority” ſhall be 
cited, without particularly mentioning any other perſon, But it ſurely 
could not be meant by this, where the queſtion was with regard to 
the election of a particular officer, that the party himſelf ſhould not 
be cited; or that every one of thoſe perſons whoſe proceedings have 
been complained of, ſhould not have regular notice of a litigation, in 
which, beſides being ſubjected in expences, they may be deprived of 
their right of ſuffrage. Accordingly the practice has ever been, not 
only to ſummon the Magiſtrates and Counſellors, but allo thoſe who 
voted at the election at which the wrong is ſaid to have been com- 
mitted. And, where the choice of a deacon is the ſubject of diſ- 
pute, the whole members of the particular corporation have been 
made parties. 


— 


Anſwered : 
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Anſawered: The method of ſummoning in cauſes of this ſort has 
been wiſely adapted to the circumſtances of the caſe. By intima- 
tion to the Magiſtrates and other members of the Town-Council, it 


is to be preſumed that the matter will be ſufficiently known, to put 


every other perſon who has or thinks he has an intereſt on his 
guard ; and this, independently of ſtatutory forms, is all that is ne- 
ceſſary. To require, that beſides the Magiſtrates and Counſellors, who, 
as repreſenting the community, have the chief and almoſt the onl 

concern, the whole conſtituent members of the meetings for election 
in all the different corporations ſhould be called, would occaſion a 
great and unneceſſary expence ; and, at the ſame time, would almoſt, 
in every inſtance, be fatal to the proceedings, from the danger of 
omitting ſome perſon to whom intimation ſhould have been made. A 
fimilar idea has been followed with regard to the proceedings in the 
courts of freeholders, where, though every one of the freeholders 
may be thought to have an equal intereſt, it has been made ſufficient, 
to ſummon the perſon who is ſuppoſed to have been unduly put on 
the roll, or thoſe by whom an objection has been made in conſe- 


quence of which a freeholder has been excluded from his right of 


voting. As to the practice, ſuppoſing it to have been uniform, as it 
has proceeded from rhe unneceſlary anxiety of the parties, it cannot 
have any influence; 1ſt Auguſt 1773, Bell contra the Magiſtrates of 
Inverkeithing. | 

The complaint was diſmiſſed on other grounds, to be ſtated in the 
report which immediately follows: But 

The Court were of opinion, that the form of the citation had been 
ſufficiently regular. 


Act. Dean of Faculty, Wight, A. Ferguſon, Cha. Hay, Alt. Lord Advocate, Solicitor, 
Tait, Hope. 


. 
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JAMES DONALD SON, and others, 
AGAINST 


The MAGISTRATES of KING HORN. 


BurGHn RoYAL.—Where no deacon has been elected at the uſual time, the 
next election muſt be authoriſed by the Magiſtrates. 


THE corporation of bakers in the town of Kinghorn had not elec- 
ted a deacon for eight years preceding September 1788. At this 
time James Donaldſon was choſen into the office; but on his appear- 
ing to take his ſeat in the Council, it was objected, that his election 
having proceeded without any previous authority from the Magi- 
ſtrates, was unwarranted and void. 

The Magiſtrates having ſuſtained this objection, James Donaldſon 
and his adherents complained to the Court of Seſſion, in terms of the 
ſtatutes 16 Geo. II and 14 Geo III.; and 


Pleaded : Where no Magiſtrates have been choſen on the day fixed 
for that purpoſe, it is underſtood that an application muſt be made to 
the King tor authoriſing a poll- election; and hence it may be thought, 
that where a corporation has omitted to chuſe a deacon, a ſimilar ap- 
plication ought to be made to the Magiſtrates, from whom the different 
corporations have received their privileges. But the diſtinction between 
the two caſes is ſufficiently obvious. The authority of the Magiſtrates, 
who in general have a power of chuſing their ſucceſſors, is only for a 
year, and after the elapſing of that period, without a new nomina- 
tion, there is no one who can proceed to an election. Bur in the caſe 
of the ſubordinate communities within borough, where the right 
of election is in the members of the corporation, as this muſt ſub- 
ſiſt as long as there is a member capable of enjoying the privileges 
belonging to it, ſo where for one year no deacon has been choſen, 
there is nothing to hinder the members of the corporation, after due 
premonition, to meet and chuſe their office-bearers, in the ſame way 
as where a deacon regularly choſen happens to die during his office. 
In ſuch a caſe it is uſual for the members of the corporation, without 
any warrant from the Magiſtrates, to meet for the purpoſe of chu- 

ſing his ſucceſſor; 1. 7. H. lt. D. Quod cujuſcunque univerſitatis nomine; 
Bankt. lib. 1. tit. 2. § 27. 

| Anſwered < 
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Anſwered : The only difference in this matter between the election 
of Magiſtrates and that of a deacon 1s, that the Magiſtrates deriving 
their authority from the Crown, it is neceſſary, where no election has 
been made on the day fixed by the charter of the borough, to apply to 
the Sovereign for a warrant to proceed to a new election; whereas the 
leſſer communities within the borough having been originally created 
by the Magiſtrates, it is to them that an application is to be made, 
when, in conſequence of a failure to elect at the time appointed for 
that purpoſe, the corporation 1s without its ordinary repreſentative 
and manager. In both caſes, where the regulations laid down in the 
original formation of the ſociety, as to chuſing the office-bearers in it, 
have not been obſerved, it is indiſpenſably neceſlary to obtain a ſpecial 
warrant for that purpoſe ; becauſe it is in virtue of thoſe regulations 
alone that any one member of the community can pretend to any pre- 
eminence over his fellow-citizens. To admit a contrary practice would 
occaſion much inconvenience and diſorder. 


Reference was alſo made by the reſpondents to a decifion of the 
Court in 1770 or 1771, not collected, where the queſtion appeared 
to have been determined agreeably to the argument maintained by 


them. 


The Lords diſmiſſed the complaint, and found expences due.” 


Act. Wight, Hay, et alii. Alt, Tait, et alli, 
C. 
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JAMES FALCONE R, 0 


AGAINST 


ALEXANDER HAY. 


BASTARD.—TAck. A tack granted to a baſtard, excluding his afſignces 
and ſubtenants, does not paſs to the Crown's donatar. 


out of wedlock, © excluding his aſſignees and ſubtenants; the 
queſtion occurred, after the death of the leſſee without children, Whe- 

ther the tack could be aſſigned by the King to a donatar. 
Q q For 


3 FALCONER having let part of his lands to a perſon born 
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For trying this queſtion, James Falconer brought an action of re- 
moving againſt Alexander Hay, who had been appointed by the Ba- 
rons of Exchequer to manage the affairs of the deceaſed till a donatar 
ſhould be named. The purſuer 


Pleaded : A tack granted without mention of aſſignees or ſubte- 
nants, mult ceaſe on the death of the tackſman, if he leave no heirs, 
A leaſe, therefore, granted to one born out of wedlock, on his dying 
without children, muſt be at an end, the right of the Crown in the 
effects of ſuch a perſon being of the nature of an e/cheat, and not a- 
riling from any title of /uccefſion. Indeed, even although the King 
were in this caſe to be conſidered as an Heir, the ſame conſequence 
would follow, as he cannot in his own perſoa fulfil the obligations 
exigible by the landlord ; while, from the excluſive nature of leaſes, 
which, in the preſent inſtance, is fortified by an expreſs ſtipulation, 
it is equally out of his power to aſſign his right to another; l. 1. 4. 
C. De bon. caduc.; Craig, lib. 1. dieg. 16. & 30.; Skene, De verb. ſignif. 
voce Baſtard ; Balfour, voce Baſtard, d 2. ; Sir Jaines Steuart, bid ; 
Stair, b. 3. tit. 3. § 44- 47-3; book 4. tit. 13. 1.; Baakt. b. 3. tit. 3. 
$ 99. ; Dict. voce Perſonal and Tranſmiſſible; 25th January 1788, Ali- 
ſon contra Proudfoot and Litſter. | 


Anſwered: Where effects are without an owner, either becauſe they 
have never been appropriated by any perſon, or becauſe the former 
proprietor has derelinquiſhed them, they are ſaid to belong to the 
Crown, as bona vacantia or caduca. But where this happens in conſe— 
quence of the demiſe of the owner without lawful heirs, the King is 
properly ſaid to take the effects as u/timus heres, his royal prerogative, 
as the pater patriæ, rendering him the rightful ſucceſſor to ſuch of his 
ſubjects as have no other. All this however ſeems to be of little im- 
portance. Whatever is capable of tranſmiſſion to heirs, is underſtood, 
in circumſtances ſuch as here occur, to be tranſmitted to the Crown; 
and the reſtrictions which formerly precluded the free power of diſ- 
poſal, are no longer of any avail; it being an eſtabliſhed rule, as the 
King cannot act in a ſubordinate capacity, that, when in conſequence 
of forfeiture, eſcheat, or otherwiſe, he comes into the right of an e- 
ſtate holding of one of his ſubjects, he may transfer it to a donatary, 
although the former owner had no ſuch power. Thus, before the late 
ſtatute aboliſhed wardholding, the King could transfer a ward-fee 
holding of a ſubject, without any danger of recognition; and at pre- 
ſent his donatary is authoriſed to demand a renewal of the inveſtiture 
without any obligation to pay a year's rent to the ſuperior, which 
every other ſingular ſucceſſor mult do. Rs. | 


The Court ſeemed to be of opinion, that even where no mention 
has been made of aſſignees and ſubtenants, the King coming in the 
place of the tackſman ob defetum heredis, could not transfer the right 
to a donatar ; and therefore, after adviſing memorials for the par- 
ties, | | 

| «© The 
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« The Lords decerned in the removing.” 


Lord Reporter, Rockville. Ad. Elphinſtone; Alt. Wight. 
Clerk, Gordon. | 

C. 

No LXXXV. July 30. 1789. 


TRUSTEES of ROBERT KER, 
40416 


CREDITORS of MAINSNEIL. 


Res jupicaTA,—How far effeftual againſt creditors. 


Þ an action brought by the proprietor of the lands of Mainſneil, 
for ſetting aſide an adjudication which had been led by the prede- 
ceſſor of Robert Ker, it was determined that the adjudication was in- 
formal and inept. But as it was not diſputed that the ſums for which 
the adjudication had been led were truly due, the Lord Ordinary, on 
17th January 1784, and afterwards the whole Lords, found, that, in 
the circumſtances of the caſe, the adjudication was to ſubſiſt as a ſecurity 
for the principal ſums and intereſt, without accumulations or penal- 
ties, 

Afterwards the proprietor having contracted debts to a great amount, 
the lands were ſold judicially. In the ranking which enſued, the cre- 
ditors objected to Robert Ker's adjudication on the ſame grounds which 
had been formerly urged. In anſwer to theſe objections, the truſ- 
tees of Robert Ker, he himſelf being at the time abroad, 


Pleaded : By the judgement of the Court, pronounced in foro conten- 
ticſo, it has been found, that the decreet of adjudication was to a cer- 
tain extent a good and effectual ſtep of diligence. This is a res judi- 
cata, which neither the common debtor, nor thoſe coming in his 
right, can afterwards call in queſtion. It would indeed be extremely 
unreaſonable if a contrary deciſion were to be given; as in this man- 
ner, by a very natural reliance on the judgement of a Supreme Court, 
a party might be entirely precluded from the moſt juſt claim. Had 

| it 
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it been found that the adjudication was ineffectual, the creditor might 
of new have uſed the proper methods of attaching the lands. This 
reaſoning at leaſt muſt be quite decifive in a queſtion with thoſe who 
became creditors after the adjudication had been ſuſtained by the 
Court. 


Anſibercd: The rule, Quod res judicata pro veritate habetur, only takes 
place where the parties are the ſame. The judgement, therefore, pro- 
nounced in the queſtion between the common debtor and the adjud- 
ger cannot here have any influence. It is alſo evident, that the ratio 
decidendi in the former litigation, reſting on the circ umflances of the caſe, 
is quite inapplicable to the preſent argument. In a queſtion with the 
common debtor, there was no harm in ſuſtaining the adjudication as 
a ſecurity for thoſe ſums which were confeſſedly due. This was of 
ad vantage to both parties, by avoiding thoſe expences which would 
have been incurred in leading a new adjudication. Theſe conſidera- 
tions, however, are of no weight in a competition of creditors, who are 
intitled to plead every objection, however minute, that can enlarge 
their fund of payment. In a queſtion, particularly, reſpecting the 
tranſmiſſion of landed property, it would be dangerous to give effect 
to a decreet of any Court, which enters into no proper record for pu- 
blication, fo as to affect the rights of creditors and bona fide purcha- 
ſers. 


The Lords, after adviſing informations, pronounced this judge- 
ment. | 


« Find, that the judgement of the Court, ſuſtaining the adjudica- 
tion at the inſtance of Robert Ker's predeceſſor, as a ſecurity for 
« the principal ſum and intereſt, is to be held as a res judicata; and 
<« therefore repel the objection to the adjudication,” 


But upon adviſing a reclaiming petition, which was followed with 
anſwers, 


The Lords “ found, that the adjudication at the inſtance of Ro- 
bert Ker's predeceſſor was only to be ſuſtained as a proper {tep of di- 
ligence, in a queſtion with thoſe creditors whoſe debts were contract- 
ed after the judgement of the Lord Ordinary, of date 17th January 


1774. 


Reporter, Lord Rockville, AR, Blair, Cha. Hay. Alt. Rolland, Hope, 
Clerk, Home, : - 


C. 
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CREDITORS of Sir JAMES DUNBAR, 
AGAINST 


Sir GEORGE ABERCROMBY. 


RIGHT IN SECURITY. — BANKRUPT. Act 1696. An heritable ſecurity 
for ſums paid poſterior to its date, but prior to the delivery of it to the 


creditor, valid. 


Jy autumn 1774, Sir Robert Abercromby, the predeceſſor of Sir 

George, having agreed to advance L. 5000, on 2oth December en- 
ſuing, to Sir James Dunbar, upon a ſecurity over his eſtate ; an heri- 
table bond for that ſum was executed in the month of October, and 
in November infeftment followed. The bond and the inſtrument of 
ſeiſin were depoſited in the hands of a perſon who was the man of 
buſineſs of both the parties. 

The money was advanced at different times until ſpring 1775, 
when, the ſum of L. 5000 having been completely paid, the heritable 
ſecurity was delivered up to Sir Robert Abercromby, 

In a competition of Sir James Dunbar's creditors, it was objected, 
that as this money had not been all advanced prior to the date, 
either of the bond or of the infeftment, they, being ſo far a ſe- 
curity for a future debt, fell under the ſanction of the ſtatute of 
1696, cap. 5. And in ſupport of the objection it was 


Pleaded : The ſum of money, in ſecurity of which the bond was 
granted and the infeftment taken, not having been paid for ſeveral 
months poſterior to the date of the latter, it was, in the terms of the 
ſtatute, as much a future debt as if the payment had not been made 
for years after. In the caſe of Kinloch againſt Dempſter, 13th June 
1750,. a preference claimed under an infeftment in ſecurity of 


L. 20,000, was reſtricted to L. 8000, that part of the money which 


only was paid prior to its date, Kames's Rem. Dec. ; and in the late 
caſe of Pickering contra Smith *, an infeftment, in ſecurity of money 
to be drawn in conſequence of a caſh-credit with a banker, was not 


ſuſtained. 


* Supra, p. 25. | | 
Rr Anfwered : 
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Anfewwered: If ſecurities for future debts had not been precluded, the 
enactment of the ſtatute of 1696 reſpecting the „ty days prior to 
bankruptcy, muſt have become nugatory, as often as the precaution 
was taken of having ſuch previous ſecurities ready to ſupply the 
place of thoſe prohibited. But as an artifice of this kind, the ſecu- 
rity in queſtion could never be employed. None of the parties ever 
meant that it ſhould be given or received for any future debt, and in 
fact it was not delivered ſooner than the whole of the money was 
paid; it having been retained till then in the cuſtody of the granter's 
agent, who happened, which is a circumſtance of no moment, to be 
likewiſe the agent of the creditor. The delivery no doubt was poſterior 
to the date of both the bond and the infeftment; but this was equal- 
ly neceſſary, and conſiſtent with the regular practice of buſineſs. By 
that practice, which is eſſential to the abſolute ſafety of the creditor, 
the debtor, before he receives his money, muſt have the bond executed, 
the infeftment taken, and the latter likewiſe put on record; ſo that in 
ſuch caſes it is the date of the delivery of the ſecurity which is alone 
conſidered. | 

The deciſion in the caſe of Kinloch regarded a future and uncer- 
tain debt; the ground of that judgement, as ſtated by Lord Kilkerran, 
being, that neither the reſidue of the ſum had been paid, nor the hol- 
der of the ſecurity laid under any ſuch obligation to pay it, as could 
be the ſubjet of diligence to the granter or his creditors; Kilk. 
voce Perſonal and Real, p. 393. The ſame obſervation is applicable to 
the caſe of Pickering contra Smith. | 


The Lord Ordinary ſuſtained the objection. 


But a reclaiming petition having been preſented, and afterwards a 
hearing in preſence appointed, 


The Lords repelled the objection. 


Lord Ordinary, Swinton, AQ, Wight, et alii. Alt. A. Abercromby, et alii. 
Clerk, Gordon. 
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THOMAS HI GE, 
AGAINST 


ROBERT MAIN. 


BURGH ROYAL. Di/qualification from voting, ariſing from holding an of: 


fice within the burgh at the world of the Magiſtrates, 


W CHAPMAN had been appointed town's officer and 
trade's officer, and John Chapman jailor, in the town of King- 
horn, all of theſe offices being revocable at the pleaſure of the Magi- 


ſtrates. 
In a complaint, therefore, in terms of the ſtatutes 16 Geo. II. and 14 


Geo. III. preferred by Thomas High, it was contended, that the votes 


given by theſe men in electing Robert Main into the office of deacon 
of the weavers in that town in excluſion of the complainer, ſhould 
not be reckoned. The complainer 


Pleaded : It is neceſſary for preſerving the independence, as well 
as the purity of elections, that thoſe perſons whoſe livelihood de- 
pends on the will and pleaſure of others, ſhould not be admitted to 
vote. This was provided by the act of the Convention of Eſtates in 
1689, c. 22. which muſt be conſidered as declaratory of the com- 
mon law. It is alſo ordered, in every warrant that has been iſſued 
for a poll- election. And although ſometimes, in practice, this rule 


does not ſeem to have been ſufficiently attended to, yet in the later 


deciſions a due regard has been paid to it; 1775, Andrew Paul contra 
Alexander Fraſer. 


Anſwered: It would be carrying the ſyſtem of political freedom, 
and the purity of elections, to a great length indeed, if the circum- 
ſtance of a burgeſs having an office dependent on the Magiſtrates, 
were to incapacitate him. No ſuch regulation however exiſts. The di- 
rections preſcribed in the act of convention, as well as the warrants 
for poll-eleQtions, which are merely temporary in their nature, ſup- 
poſe the general law to be different; and though the deciſions on this 


point are far from being uniform, thoſe examples in which the ob- 
| jection 
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jection was over- ruled, as being more agreeable to juſtice, ought now 
to be followed. | | 


Some of the Judges being unwilling to deprive any man of his 
right of voting without a poſitive regulation or immemorial uſage, 
were inclined to repel the objection ; but the majority, moved by the 


late deciſions, being of a different opinion, 
“The Lords ſuſtained the objection to the votes of John Chap- 
“ man as jailor, and of William Chapman as town-officer and trades- 


« officer; and found, that their votes ought not to have been taken 
„in the election of the corporation of weavers in Kinghorn upon 


*< 26th September laſt,” &c. 


For the complainer, Dean of Faculty, Alex. Ferguſon, et alii, Alt. Tait, Hope, et alii, 


C. 


Note, A fimilar determination was given in ſeveral other queſtions of the ſame kind. 


No LXXXVIII. 


DECISIONS 


COURT OF SESSION. 


No LXXXVIII. November 14. 1789. 


CREDITORS of JAMES STEIN, 


AGAINST 


NEWNHAM, EVERETT, and COMPANY. 


R1GHT IN SECURITY.—BANKRUPT.,—AQt 1696, cap. 5.—GENFRAL 
BUR DEN. —Heritable ſecurity for a caſh-credit ſet aſide. 


Y diſpoſition and aſſignation followed with infeftment, Stein 
made over to Newnham, Everett, and Company, at; heri- 
table bond for L. 12,000, as © a ſecurity for the reimburſe- 
« ment of ſuch ſums of money as ihould be drawn from 
i them by orders, receipts, accepted bills, or promiſſory notes, for 
&« behoof of John Buchanan and Company,” (a partnerſhip with 
which Stein had a concern), in conſequence of a credit or caſh- ac- 
count which Newnham, Everett, and Company was to give to them. 


Of this conveyance, as having been “ granted for ſccurity of 


« debts to be contracted for the future,” the creditors of Stein, who 
had become bankrupt, inſtituted a reduction on the itatute of 16 6. 
On the part of the de fenders, the topic ſometimes reſorted to, of a 
— analogy between the 3 valid inteitulcnts, for 
8 


relief 
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relief of cautionary engagements, for real warranty, or for guaran. 
tying the due diſcharge of offices of truſt, and ſuch ſecurities as are 
granted for future debts, was inſiſted on; an analogy which, it was 
anſwered, fails in this, that in all the former inſtances, a debt is 
conſtituted, but in the Jaſt caſe there is nothing but an agreement to 
lend money, which forms no debt. 


The late deciſion of Pickering contra Smith and others, was particu- 
larly appealed to, as being exactly in point for the purſuers; to which, 
nothing new having occurred in the argument, it is ſufficient to re- 
ter *. 


The cauſe was reported by the Lord Preſident as probationer, who 
obſerved, That the extent of the caſh-credit being indefinite, there 
was a ſeparate ground for annulling the conveyance, agreeably to the 
judgement of the Houſe of Lords in 1734. | 

It was likewiſe obſerved, That expediency could hardly be urged in 
ſupport of the right under reduction, as bank-tranſactions, being of a 
momentary nature, require all thoſe expeditious methods of recover- 
ing money which perſonal ſecurities admit, but which are inconſiſtent 
with the tedious proceſs of ranking and ſale, ſo often neceſſary before 
any benefit can be derived from heritable ſecurity. | 


The Lord Ordinary having “ found, That the infeftment for ſecu- 
« rity of 'Newnham and Company could not avail them for any 
« ſums paid, or obligations undertaken by them, pofferior to the 
« date thereof,” | 


The Court adhered to that interlocutor ; but remitted the cauſe to 
the Lord Ordinary to hear parties on the farther effect of the ob- 
jection of an indefinite burden. 


Lord Ordinary, Swinton. AQ. Maconochie. Alt. Hay. Clerk, Colguloun. 
8. 


Vid. ſupra, p. 25. 
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No LXXXIX. November 17. 1789. 
Mrs HELEN SCO T T, 


AGAINST 


ARCHIBALD and JEAN JERDONS, and their Tutors and 
Curators. 


* = — - 
— * 1 * — "TER — — — 
8 3 > e * 

- * 1 — 


IMBECILITY.—PROOF.—What degree of Imbecility ſufficient for ſelting 
aſide ſettlements Mortis Cauſa. | 


AN action was brought by Mrs Scort, the niece and heir at law 
| of Mr Jerdon of Bonjedward, for ſetting aſide certain deeds 
executed by him in the year 1783, in favour of Archibald and Jean 
Jerdons, his grandchildren by a-natural daughter. 

It appeared, that the teſtator had for ſome time treated the mother 
of the defenders with little kindneſs ; 'but after her marriage in 1777 
with Thomas Caverhill, which met with Mr Jerdon's approbation, he 
entirely changed his meaſures with regard to her. In 1778 he made 
a ſettlement of his lands, one ſmall parcel only excepted, in favour 
of her and the heirs-male of her body, with a ſubſtitution in favour 
of the children of Mrs Scott, his niece. | 

Afterwards in 1781, on the death of his daughter, who had born 
tu o children, Archibald and Jean Jerdons, Mr Jerdon made another 
ſettlement in favour of his grandſon, and the heirs-male of his body, 
with a ſubſtitution in favour of Mrs Scott's family. To his grand- 
daughter he alſo bequeathed L. 2000, beſide other legacies to ſome of 
his other friends. | 

In 1783, the ſettlements laſt mentioned were amiſſing. This cir- 
cumſtance being aſcribed to Mrs Scott's interference, by thoſe about 
Mr Jerdon's perſon, who were in the intereſt of his grandchildren, was 
very diſpleaſing to him. A rencwal of the ſettlements was propoſed by 
the writer by whom the former ones had been framed ; and chis be- 
ing agreed to by Mr Jerdon, a new deed was prepared and executed, 
whereby, on the narrative of the former deeds having been abſtracted 
or miſlaid, Mr Jerdon's whole property was deviſed to Archibald 
Jerdon his grandſon, and his heirs and aſſignees, with a deſtination 
in favour of Mr Jerdon's heirs in caſe of his ; randfon's predeceaſing 
him. By ſeparate deeds executed a few days after, Mr Jerdon named 
tutors and curators to his grandchildren, and he likewiſe renewed the 
legacy in favour of his grand-daughter Jean Jerdon. 

At this time Mr Jerdon was in his 95th year. Before he executed 
the firſt ſettlements in favour of his daughter and her children, he 
had more than once been affected with a paralytic diſorder, which for 

a 
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a while rendered him quite unfit for buſineſs, and long afterwards 
continued to impair his memory ſo much, that his converſation and 


writings were often extremely indiſtinct, and ſometimes unintelli- 
gible. It clearly appeared too, from the evidence of the writer em- 
ployed in extending the deeds in 1783, as well as from the teſtimony 


of other witneſles, that neither Mr Jerdon, nor the writer himſelf, 


foreſaw that the effect of the writings ſigned by him would be, in the 
event of the old gentleman's predeceaſing his grandſon, to prefer 
Thomas Caverhill the father, and the other relations of his grandſon, 
and even the King himſelf as ultimus heres, to thoſe whom, on all 
former occaſions, Mr Jerdon had called to his ſucceſſion. 

Mr Jerdon lived till the year 1786; and from ſeveral tranſactions 
which took place after the date of the laſt ſettlements, it appeared 
that he was perfectly ſatisfied with what he had done, ſo far as rela- 
ted to his grandchildren. 

For the purſuer it was 


Pleaded: In the tranſmiſſion of property from the dead to the 
living, the will of the owner ought to be the governing rule. 
And, no doubt, where a ſettlement appears duly authenticated and 
expreſſed in unequivocal terms, the legal preſumption is ſtrongly in 


its favour. If, at the time of executing the deed, the teſtator was in 


the full poſſeſſion of his faculties, it would lead to the moſt danger- 
ous conſequences, were the teſtimony of witneſſes, however nume- 


rous and reſpectable, to be liſtened to for ſetting it aſide, or for gi- 


ving it an effect contrary to the legal meaning of the words occurring 
in it. But, on the other hand, it ſeems to be not leſs juſt, to prevent 
thoſe who are placed beſide the aged and infirm from availing them- 


ſelves of ſuch artifices as may be ſucceſsfully practiſed on perſons in 


this enfeebled Rate, in order to ſubſtitute what they with inſtead of 
the will of the owner, If it appear that the ſettlement as made 1s 
really different from the one which the teſtator meant to execute, the 
very principle on which laſt-wills are juſtly held ſacred requires that 
no regard ſhould be paid to it. 

It is not neceſſary for annulling deſtinations of ſucceſſion, any 
more than it is for ſetting aſide a mutual agreement, that the 
granter was in a ſtate of abſolute incapacity, or that they were 
brought about by ſuch a degree of fraud and decegtion as might 
have miſled thoſe who are in the full poſſeſſion of their intellects. It 


may not perhaps be ſo eaſy in the one caſe as in the other, to diſ—- 


cover, from the intrinfic nature of the deed, that degree of weak- 
neſs or impoſition which led to the making of it. But in both caſes 
alike it will be enough to ſhew, that the whole originated in 
error and miſtake; and where it appears that the granter, though 
not wholly deranged, was much enfeebled in mind, thoſe circum- 
ſtances which otherwiſe could not be ſuppoſed to have any improper 
influence on his conduct, will be attended to in determining what 
effect the ſettlements ought to have. In the preſent caſe, the teſta- 
tor, in the imbecility of great age, and labouring under the effects 
of diſeaſe, ſeems to have been made to entertain groundleſs 1 
again 
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againſt thoſe who had formerly been favoured by him; and thus, while 
unable to attend to conſequences, he was induced to put his hand to a 
ſettlement not truly authoriſed, becauſe not fully underſtood by 
him; nor had it even been duly weighed by the writer of it. So far 
indeed as it introduced an eſſential alteration in the ſucceſſion of his 
eſtate, it ſeems impoſſible for a moment to believe that it met with his 
approbation, or can be juſtly conſidered as his will. In many former 
caſes, ſimilar circumſtances appear to have been fatal to ſettlements 
of this ſort; ſuch as thoſe of Dallas contra Dallas in 1773, of Brown 
contra Chalmers in 1778, and of Crawford contra Doomſide, alſo in 


1778. 


Anſawered: It muſt be admitted to have been the will of the decea- 
ſed, that his own offspring, though illegitimate, ſhould inherit his 
fortune. It muſt be likewiſe admitted, that the teſtator's mind was 
not ſo wholly debilitated as to render him incapable of making ſet- 
tlements of his affairs; and if ſo, the validity of thoſe that he has 
made, which are authenticated in the moſt regular manner, cannot 
be diſputed. Even although it were proved, that in the framing of it 
the writer had gone beyond his inſtructions, this cannot derogate 
from its validity, the teſtator's ſubſcribing the deed being ſufficient 
evidence of his intention to regulate his ſucceſſion in the manner 
there pointed out, | 

Were it enough for ſetting aſide a deed, that the teſtator himſelf, 
or the perſon employed to frame it, did not underſtand or foreſee all 
the remote conſequences which might poſſibly reſult from the deſti- 
nation, and if ſuch allegations were to be eſtabliſhed by parole. teſti- 
mony, the moſt approved principles of our law would be overthrown, 
and no ſettlement could ever be ſecure from challenge. Though 
landed property cannot be deviſed without written documents, and 
theſe framed in ſuch a manner as to ſhew, that the teſtator was able 
and defirous to regulate his ſucceſſion, it would thus be in the power 
of inattentive, unmindful, or falſe witneſſes, to diſappoint the moſt 
deliberate ſettlements, and to ſubſtitute in their place a deſtination 
wholly inconſiſtent with the withes of the proprietor; Duke of Ha- 
milton and Earl of Selkirk contra Douglas, in 1776. 


After adviſing memorials, counſel were heard; and the Lords, by 
a very narrow majority, ſuſtained the defences, 


A reclaiming petition was preferred, which was followed with an- 
ſwers, when the former judgement was altered, and the deeds ſet 


aſide. 


But after adviſing a reclaiming petition for the defenders, with an- 
ſwers for the purſuer, the Lords returned to their firſt opinion, by 
ſuſtaining the defences. 


Reporter, Lord Dun/iunan. Act. Lord Advocate, Dean of Faculty, Solicitor-General, 


Alt. Wight, Blair, Abercromby, Armſtrong. Clerk, Gordor. 0 
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No XC. Noveniber 17. 1789. 


TOWN-COUNCIL of ROTHSAY, 


AGAINST 


NIEL MACNIEL. 


PROCESS. RES JUDICATA.—ACt 16. Geo. II. cap. 11.—A decree ha- 
ving been extracted, before expences, though awarded, were modified, 
and without any reſervation of” them being made; not competent after- 
wards to demand decerniture for them. Nor any diſtinction in the caſe 
of flatutory coſts by 16. Geo. II. cap. 11. 


A Complaint at the inſtance of Macniel, a counſellor of the bo- 
rough of Rothſay, againſt the election of its magiſtrates and 
council, was diſmiſſed, and coſts of ſuit, according to the terms of 
the ſtatute of 16. Geo. II. cap. 11. awarded. Before theſe were modi- 
fied, however, the Town-council cauſed the decree to be extracted ; 
and ſome time after this, they craved a decerniture for the expences. 

Macniel having then objected, that by the extracting of the decree 
the cauſe had been finally removed out of Court, ſo that it was too 
late to make any claim in it, whether for expences or any thing elle ; 
the Magiſtrates and Council 


Pleaded : When any interlocutor of a court has been regularly re- 
duced into the form of an extracted decree, the juriſdiction of the 
court, ſo far as that judgement. extends, is no doubt cloſed, and the 
cauſe thence removed. But with reſpect to ſubſequent proceedings, 
the powers' of the court remaining entire, judgement may be pronoun- 
ced in the ſame manner as if no extract had been given out. Thus, by 
extracted acts and commiſſions, the point reſpecting the allowing of a 
proof is irreverſibly fixed, and ſo may be ſaid to be out of Court; 
and yet the cauſe, in reſpect of all future queſtions that ariſe in it, 
continues as open as ever to its deciſion. Nor are any parts of a cauſe 
more ſeparate, than the queſtion of * is from any one that re- 
gards the merits. 

Were this not the caſe, it is plain, as either party may obtain an 
extract, that thus, where-ever expences had been awarded without 
being modified, the party found liable might eaſily elude the pay- 
ment. | 
In the preſent inſtance, the rule. ought to hold a forttor: : For the 
awarding of coſts being enacted by a ſpecial ſtatute, this circum- 


ſtance ſeems in a 8 manner to ſtrengthen the diſtinction be- 
tween 
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tween the reſpective determinations concerning the merits, and the 
EeXPENCeEs. 


Anſwered : An extracted decree on the merits of a cauſe puts a pe- 
riod to the proceedings, and then, inttead of a depending action, a 2's 
judicata takes place. It is true indeed, that by ſpecial authority of 
Court, a decree, which 1s denominated for that reaſon an interim one, 
may be extracted under the reſervation of farther procedure; but rhis 
ſpecialty concerns not the preſent caſe, where no ſuch authority was 
given. Acts and commiſſions form no exception, being in their na- 

ture nothing more than a preparatory ſtep to the determination of a 
cauſe. 

Neither * can it create any diſtinction, whether a judicatory 
ſhall have decreed expences in obedience to a particular ſtatute, or in 
conformity to the rules of common law.—Haldane and others contra 
Holburn, 4th Auguit 1761, Fac. Coll. ioth March 1788 ; Douglas 
and Milne contra Elphinſton. 


The Lords ſuſtained the objection; and adhered to this * 


on adviſing a reclaiming petition and anſwers. 


For Macniel, Solicitor-General Blair, Jo. Clerk, Alt. Dean of Faculty, Clerk, Sinclair. 


8. 
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JAMES-ANNE MACDOWALL, and others, 


AGAINST 


ARCHIBALD MACDOWALL, and others. 


JurIsDICTION. Nobile officium F the Court of Seſſion. 


HE grandfather of James-Anne Macdowall executed a deed, 
conveying his landed property to certain perſons, and to one or 
more of them as truſtees, and to their aſſignees and diſponees, exclu- 
dig their heirs and executors ; whom failing, by death or non-ac- 


ceptanc., to his only tou james Macdowall, his heirs and allignees. 
| The 
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The purpoſes of the truſt were,—the payment of the granter's 


debts, which were conſiderable the ſettlement of a ſuitable annui- 


ty on his ſon ;—the ſale of ſo much of the lands as might be neceſſa- 


ry and the borrowing of money. 

And it was declared, "That after payment and extinction of the 
«© debts and obligations owing and preſtable by the granter, and af- 
« ter deduction of all neceſſary charges laid out in the execution 


of the truſt, the truſtees, or a quorum of them accepting, or the 


« laſt ſurvivor of them, ſhould be obliged to denude of the lands, 


% Kc. to and in favour of James Macdowall the granter's ſon, and 


« the heirs whatſoever to be procreated of his body ; whom failing, 
„ to Eliſabeth Macdowall the granter's daughter, and the heirs what- 
« ſoever of her body ; whom failing, to the heirs named in a ſeparate 
<« deed executed by the granter.” 

Of the truſtees thus named, only two undertook the management: 
one of theſe afterwards died; and the other, who was a merchant, 
having become bankrupt, an action was brought after the death of 
James Macdowall, the granter's ſon, who had left one daughter James- 
Anne Macdowall, for obliging the ſurviving truſtee, on account of 
his inſolvency, to convey the ſubjects to James-Anne Macdowall, or 
to any other perſon to be named truſtee by the Court. At this time 
the truſt-eſtate was very much incumbered, ſo that the ſame extenſive 
powers which had been given to the truſtees, ſeemed to be neceſſary 
for its management. James-Anne Macdowall was an infant, and her 
mother had been appointed factrix loco tutoris to her, in virtue of the 


act of ſederunt in 1756. 


Some of the Judges were of opinion, that bankruptcy, unleſs at- 
tended with circumſtances of fraud, did not incapacitate a truſtee, 
although it might authoriſe thoſe intereſted in the management to re- 
quire ſome ſecurity from him; but the majority ſeemed to be of a 
different opinion. As, however, the truſtee was deſirous of giving 
up the office, the determination of the Court in this caſe cannot be 


conſidered as entirely deciſive on this point. 


As to the nomination of a new truſtee, it was obſerved, that at an 
early period, the Judges in the Court of Seſſion had exerciſed very 
extenſive powers, in ſupplying the defects of family-ſettlements and 
truſt-rights, as well as by giving particular inſtructions to thoſe who 
had been named by them for managing the eſtates of perſons under 


age, or labouring under other temporary diſabilities. But of late 


much more caution had been uſed; and now it was only in the caſe of 
truſts created by ſtatute, or where, as in eſtates deſtined to charitable 
uſes, no perſon had any immediate intereſt in the management, that 
the Court would interpoſe in this manner.—Fac. Coll. vol. 2. Ne 83, 


24th July 1783, Paton. 
The interlocutor was in theſe terms: 
« The Lords having adviſed the mutual informations for the par- 


« ties, find the truſt-right in queſtion at an end by the bankruptcy 
« of 
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« of the ſurviving truſtee, and the death and non-acceptance of *the 
« Other truſtees, and decern and declare accordingly ; and find the 
« ſurviving truſtee bound to denude of the truſt-funds veſted in his 
« perſon, in favour of the purſuer James-Anne Macdowall ; and de- 


© cern. 
Reporter, Lord Juſtice-Clerk. AQ. Wight. Alt. George Ferguſſon Clerk, Home. 
C. 
— 


No XCll. . November 24. 1789. 
GEORGE HARKIES, 


AGAINS T 


WELSH and CUMING. 


PoiNDING.—Res inter alios.— Juriſdiction.— The property of a third 
farty being poinded, may be reclaimed without the neceſſity of « a reduc- 


tion. 


WW Even and CumiNnNG cauſed a poinding to be executed, of a 

| number of horſes in the poſſeſſion of John Hogg their debtor. 
Among theſe, there was one which proved to be the property of Har- 
kies, as had previouſly been intimated by Hogg. 

Harkies having brought an action of ſpuilzie for having the horſe 
reſtored, &c. the ſheriff of the county before whom the cauſe came, 
pronounced this judgement : In reſpect it appears, that at the time 
of the poinding, the horſe libelled was in the poſleſſion of John 
* Hogg the debtor, and that there is a regular execution of poind- 

ing produced, finds, that it is deyond the juriſdiction of the court 
to ſet aſide thar poinding, and therefore diſmiſſes this action as in- 
competent.“ 

The purſuer preſented a bill of advocation, on which the following 
deliverance was given by the Lord Ordinary on the bills: “ Finds, 
„That as the poinding was res inter alios ada as to the complainer, 
* who was no party to it, it cannot affect him in any reſpec, and 
* conſequently that he is not obliged to bring a reduction of it, or 


precluded from bringing an action for recovering poſſeſſion of his 
U u „ horſe 
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« horſe in any way competent to him before it was executed; there- 
« fore refuſes the bill, and remits to the ſheriff, with inſtruction to 
vary his interlocutor, ſuſtain proceſs at the. complainer's inſtance, 
„and do therein as to him ſhall ſeem juſt.” 


In a reclaiming petition it was argued, in the words of Lord Kames, 
That © a poinding is of the nature of a decree; it is a ſentence of a 
« competent judge, adjudging and decerning the goods to belong to 
« the creditor ; and this decree cannot be taken out of the way 
e otherwiſe than by a proper reduction, Remark. Deciſ. from 1730 
to 1752, p. 104. And this doctrine it was endeavoured to ſupport by 
the authority of Lord Stair, who denominates the meſſenger © Judge 
« in the execution of poinding, b. 4. tit. 30. $6.; and of Mr Er- 
ſkine, who ſtates ©& the adjudication and delivery by the meſſenger, 
« as veſting the creditor with the full right of the goods,” b. 3. tit. 6. 


924. 

The Court were unanimous in the opinion, that in ſuch caſes it is 
competent for the owner to reclaim his property in a petitory action; 
and an illuſtration was given from the adjudication of lands that did 
not belong to the debtor, where the proprietor, without reſorting to 


an action of reduction, would be entitled to be aſſoilzied from a pro- 
ceſs of maills and duties at the inſtance of che adjudger. 


The petition was therefore refuſed without anſwers. 
Lord Ordinary, Dreghorr. For the Petitioner, Elpbinflor. 


8. 
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No XCIII. November 27. 1 789. 


ANNE ARBUTHNOTT, 


AGAIN S T 


ARCHIBALD COCK BURNE. 


SERVICE AND CONFIRMATION. —Adjudication by a general diſponce, 
without confirmation, incffefual, although preceded by a decreet in foro. 


MX CocKkBURNE, as the general diſponee of his father, inſtituted 

an action of debt againſt the Repreſentatives of Archibald Allan. 
The defenders admitted, that the ſums had been owing. to the pur- 
{uer's father; but they contended, that the demand ſhould be reſtrict- 
ed, in conſequence of certain claims of compenſation. 

Mr Cockburne having obtained a decreet, proceeded, without be- 
ing confirmed, to adjudge certain lands which had belonged to Ar- 
chibald Allan: And this circumſtance was urged for excluding him 
from any ſhare of the price of theſe ſubjects. 


It was conſidered: in general as a fixed point, that a decreet obtain- 
ed by a neareſt in kin or general diſponee, was incomplete without a 
confirmation, 26th February 1782, Marſhall contra Watſon; 26th No- 
vember 1784, Lennox contra Grant; 28th June 1785, Creditors of 
Park contra Maxwell. The only doubt was, Whether the proceedings 
in this caſe importing a judicial acknowledgement of the purſuer's 
title, were not, with the decreet following, thereon, to be held as equi- 
valent to a bond of corroboration, ſo as to ſuperſede the neceſſit 
of a confirmation, 19th June 1782, Watſon contra Marſhall. It ſeem- 
ed to be the opinion of molt of the Judges, that if the defenders in 
the action had agreed to diſpenſe with the want of a confirmation, the 
adjudication might have been ſuſtained, But as s nothing of this ſort 
appeared, 


« The Lords ſuſtained the objection to the adjudication, and found 
that Mr Cockburne was not entitled, In virtue thereof, to be rank- 
« ed on the eſtate in queſtion.” 
-Reporter, Lord Henderland. Act. M. Roſs. Alt. Abercromby. Clerk, Mitchel/on, 


C. 
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No XCIV. | December 1. 1789. 


CREDITORS of ALEXANDER GRAY, 
AGAINST 


4 ROBERT GRANT. 


PRESCRIPTION.—FOREIGN.,—PROOF,—FParole-proof of the payment of 
money — ble. 


Alx. AND FER GRAY having ſucceeded as heir to his brother John 
Gray, a claim was made in the ranking of Alexander's creditors 
after his death, for Robert Grant, on account of certain ſums of mo- 
ney paid by him in London to John Grant, brother of William Grant 
of Quebec. The payments were made, it was ſaid, in conſequence 
of a letter of guarantee by John Gray, in which he engaged himſelf 
as ſurety for repayment of the money which Robert ſhould advance 
« for fitting out John Grant to India, and as the price of goods 


« which the latter had carried out to Quebec 1n the preceding year.” 


In a proceſs of conſtitution againſt the repreſentatives of Alexander 
Gray, Robert Grant, in proof of his account of the money ſo advan- 
ced in London, had previouſly produced two witneſſes, one of whom, 
as it appeared from his teſtimony, had an active hand in the tranſac- 
tion, and in the abſence of John Gray had, as his attorney, ſettled 
the account with Robert Grant; and both he and the other witneſs, 
who likewiſe ſwore to a complete cauſe of knowledge, verified the 
claim to its full amount. The former witneſs too mentioned, that 
John Gray had in ſeveral letters explicitly approved of the payments 
made to John Grant, and that he gave thoſe letters to Alexander Gray 
for his information, who never returned them. 

Though decree was obtained in that aCtion, yet being res inter alios 
acta, it could have no effect againſt the creditors ; and beſides, the 
proceſs was ſo far irregular that it was not preceded by a general charge. 


The Creditors farther objeated, That parole-evidence was in this caſe 
altogether inadmiſſible; for that in order to ſupport the allegation of 
the payment of money, ſome written document was neceſſary; but 
here the only writing was the letter of guarantee, which, though it 
might authoriſe a payment to the extent of a reaſonable allowance for 
an outfit to India, and of the other article mentioned, afforded no 
ſanction to the remainder of the account to a far greater amount, even 


if the payment had been eſtabliſhed. 


To this, ſo far as reſpected the proof of payment, the ar/wer was, 
That the evidence brought would have been fully ſufficient in Eng- 
land, 
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land, which was the locus contractus, parole-proof of the payment of 
money being there admitted in all caſes ; and therefore it ought to be 
equally received in this country, when the validity of the Englith 
contract comes to be tried here. Vid. Dict. of Deciſ. voce Foreign. 


It was likewiſe objected, That the proceſs of conſtitution not having 
been raiſed until more than ſix years had elapſed after the money 
was all advanced, the claim was precluded by the Engliſh ſexennial 
Imitation ; as it was alfo by the Scotch triennial preſcription, which, 
after the death of John Gray, had run againſt Alexander while in 
Scotland. 

The anſwer, however, ſeemed ſatisfactory, that William Grant in 

uebec was the heir of John Grant the debtor, and againſt him nei- 
ther the Engliſh nor Scotch preſcription could run ; and the debt thus 
preſerved againſt the principal debtor, ſubſiſted equally againſt the 
co-obligant John Gray and his repreſentatives, 


The Court, on the report of the Lord Ordinary, pronounced this 
interlocutor : 


« Repel the plea of a res judicata ſtated for Robert Grant; alſo re- 
« pel the objections ſtated by the Creditors of Alexander Gray to the 
« debt in queſtion, founded upon the ſtatute of limitations in Eng- 
« land, and upon the triennial preſcription in Scotland: Find, That 
the claim of the ſaid Robert Grant upon the letter of guarantee 
« from John Gray now deceaſed, can only extend to the ſums which 
„John Grant had occaſion for to fit him out for the Eaſt Indies, and 
« to the payment of ſundry goods carried out to Quebec the year pre- 
« ceding the letter of guarantee for account of William Grant: Find, 
“That the claim made by the ſaid Robert Grant cannot be ſupport- 
« ed by parole-evidence ; and therefore that the proof founded upon 
« by him in ſupport of his ſaid claim, is neither competent nor rele- 
« yant, and refuſe to ſuſtain the ſame.” 


| Reporter, Lord Stonefield, For the Creditors, Murray. Alt. Buchan-Hephurn. Clerk, 
Mitctelſon. | | | 


8. 
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No XCV. December 4. 178g. 
AME LIA LAM ON I, 


AGAINST 


The CREDITORS of LAUCHLAN and ARCHIBALD LAMONT. 


PERSONAL AND REAL,—Sums with which a conveyance of lands was 
burdened, found to be preferably ſecured in a queſtion with the Creditors 
of the diſponee, though no infeftment had followed. 


Fave HLAN LAMONT, in caſe of his dying without male-iſſue, con- 

veyed his lands of Auchagoyle ro Archibald Lamont, 'burdened 
with the paymenr of his debts, and a legacy of L. 100 to each of his 
three liſters. 

The precept of ſeiſin accompanying this conveyance, was declared 
to be granted under the following among other conditions: That in 
e the event of Archibald Lamont or his heirs attaining poſſeſſion of 
e the lands, he or they ſhould pay the diſponer's lawful debts, and 
« the ſun of L. 160 Sterling to each of Iſabel, Grizel, and Amelia 
« Lamonts, the diſponer's ſiſters; which ſums to the ſaid three ſiſters 
« ſhould be paid within twelve months after the diſponer's deceaſe, 
* with a fifth part more of penalty in caſe of failure, and annualrent of 
« the principal ſums from and after the time of the diſponer's death, 
« during the not payment; and which ſums were, in the event of their 
« becoming due, declared to be real burdens upon the lands till paid off.” 

After-the deceaſe of Lauchlan Lamont and of Archibald Lamont, 

the diſponee, who never executed the precept of ſeiſin in his favour, 
the creditors of both proceeded to attach the lands of Auchagoyle. 
Among others, Mrs Amelia Lamont obtained a decreer of conſti- 
tution againſt the heirs of Archibald Lamont for the L. 100 due to 
her; and after uſing general and ſpecial charges, ſhe inſtituted a ſum- 
mons of adjudication, which was conjoined with a previous one 

« brought by another creditor. 

In the ranking which followed, Mrs Lamont having claimed a pre- 
ference over thoſe creditors who were not really ſecured, the common 


agent objected, and 


Pleaded : There can be no permanent burden on landed property 
without infeftment; and therefore the legacies in queſtion, though 
intended to be made real, muſt be conſidered as obligatory on the 


grantee only, By taking infettment without any notice of the lega- 
cies, 
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cies, it was in the power of the grantee to defeat the teſtator's pur- | 
poſe; and his creditors, who attach the rights that belonged to him, 
without any obligation to fulfil thoſe engagements he may have come | 
under, cannot be affected by them. The ſituation of the legatees, 
even if they had been authoriſed to take infeftment, muſt have been 
the ſame, until they were actually infeft, as if they had obtained an 
heritable bond on which no ſeiſin had ever followed. But as it was 
not put in their power to complete their right in this way, it would 
be equally inconſiſtent with the eſtablithed law, and with the deſign 
of the public regiſters, if any preference were now to be given to. g 
them, Dict. vol. 2. p. 70. 71. | | | 


Anſwered: It is true, that no incumbrance can be laid on landed 
property which does not enter one or other of thoſe records which 
have been prepared for the purpoſe. It may alſo be admitted, that 
in this caſe Archibald Lamont, in whoſe favour the conveyance was 
granted, by executing the precept of ſeiſin, without any notice of 
thoſe burdens which were meant to accompany his right, might have 
placed the legatees in the ſituation of perſonal creditors only. But as 
no infeftment has followed, and as his creditors coming in his place 
cannot warrantably proceed to take infeftment, without ingroſſing 
in the ſeiſin thoſe conditions which were annexed to the grant, the 
queſtion muſt here be determined in the ſame manner as if the right 
had been completed by the diſponee himſelf, as it ought to have been. 
In ſuch a caſe it will not be diſputed, that the ſums due to the lega- 
tees would have been a real burden on the lands. 


The queſtion having been reported on informations, the Judges 
were unanimouſly of opinion, That Mrs Lamont had a preferable 
right, | 


The cauſe having been remitted to the Lord Ordinary, his Lordſhip 
pronounced an interlocutor in favour of Mrs Amelia Lamont. [ 


Reporter, Lord Fuſtice-Clerk, For the Creditors, A. Macdonald. For Mrs Lamont, 
. M. Bannatyne. Clerk, Menziss. 0. 
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Mrs AMELIA LAMONT, 


AGAINST 


The CREDITORS of LAUCHLAN and ARCHIBALD LAMONT, 


HERITABLE AND MOVEABLE, —A ſum of money declared to be a burden 
on lands, how tranſmiſſible. 

ADJUDICATION, —WRIT.—41 adjudication on an unſtamped writing, if 
remediable. 


M GRIZ IL LAMONT, to whom L. 100 had been left in the 
terms mentioned in the preceding report, made her laſt-will and 
ſettlement, © whereby ſhe bequeathed to her ſiſter Mrs Amelia Lamont, 
« all goods and gear, of whatever denomination, of which the was 
« poſſeſſed, or might be poſſeſſed at the time of her death.“ 

The ſettlement proceeds in the following words: “ And whereas 
„T have reaſon to believe, that Lauchlan Lamont of Auchagoyle, 
« my brother, has made a deed in favour of certain perſons; and in 
particular, that by the ſaid deed he has burdened his eſtate with a 
certain legacy or ſum of money to be paid by his heirs, executors, 
“ and aſſigns, to me, my heirs, executors, and aſſignees; I therefore 
„ hereby declare, by this my laſt-will and teſtament, the ſaid Mrs 
« Amelia Lamont, my fiſter, to be. my ſole heir, executrix, and aſ- 
« ſignee, reſerving a power to myſelf to revoke this deed whenever I 
« think proper.” This ſettlement was written on paper not ſtamp- 
ed. 2 | 
After the death of the teſtatrix, Mrs Amelia Lamont obtained a 
decree of conſtitution againſt the heirs of Archibald Lamont, who was 
burdened with the payment of this legacy, the ſums bequeathed to 
her ſiſter being included in the ſame decerniture with thoſe originally 
due to herſelt, On this decreet adjudication followed. | 


It was therefore objected by the common agent in the ranking, 1}, 
That conſidering the legacy of L. 100 as a burden on the lands, it 
could not be conveyed by a teſtamentary deed; and, 240% That the 
ſettlement not having been extended on ſtamped paper, the decreets 
of conſtitution and adjudication were ineffectual, and this not only as 
to the ſums bequeathed by Mrs Grizel Lamont, but as to the whole, 
agreeably to the deciſion, Apparent Heir of John Porteous contra Sir 


James Naſmyth, 4th February 1784. 


Some 
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Some of the Judges ſeemed to think, that the right of the legatee 
was of a moveable nature, but the majority conſidered it as heritable. 
This, however, was thought to be of little contequence, as the deed, 
though purporting to be a teſtament, contained ſuch expreſſions as 
were deemed fully ſufficient for the conveyance of a debt, which, 
though a burden on landed property, was tranſmiſſible by aſſign- 
ment. The objection ariſing from the writing not being ſtamped, 
was conſidered as one that could be removed at any time. 


The cauſe was remitted to the Lord Ordinary, with an inſtruction 
to fiſt proceſs till the deed was ſtamped. After this was done, the 
Lord Ordinary pronounced an interlocutor, repelling the objections 
which had been ſtated to the claim of Mrs Amelia Lamont, 


Reporter, Lord Fuſtice-Clerk. Act. Macleod- Bannatyne. Alt. A. Macdonald. 
Clerk, Menzies. 
C. 
————————  — 
Ne XCVII. December 13. 1789. 


ELISABETH and JEAN SINCLAIR, 


AGAINST 


ROBERT SINCLAIR 


PRESCRIPTION.—SERVICE OF HEIRS.—A ſervice once ſufficient, not 
rendered invalid by a ſupervening alteration in the flate of the right, 


* lands of Duncanſbay, Warſe, and others, were purchaſed in 
the year 1741 by William Sinclair of Freſwick, from Malcolm 
Groat the apparent heir, who became bound to make up a proper 
feudal title in his perſon, and then to convey. The minute of ſale 
alſo contained an aſſignation to the maills and duties; and © for the 
« farther ſecurity of the purchaſer,” a precept of ſeiſin was inſerted, 
and Freſwick was immediately infeft. 

17 After 
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After this, however, ſeveral credirors of Malcolm Groat, and 
among others Mr Sinclair of Freſwick himſelf, led adjudications 
againſt the lands. Theſe adjudications were preceded by ſpecial char- 
ges. And the whole being veſted in Mr Sinclair, he, in 1755, ob- 
tained a decreet of declarator of the expiration of the legal. Mr Sin— 
clair died in 1769, after having conveyed to his only fon John Sin- 
clair the whole debts due to him, and the adjudications following on 
them, | | 

Immediately after his father's death, John Sinclair obtained from 
Malcolm Groat, from whom the lands of Duncanſbay, &c. had been 
purchaſed, a new conveyance, which contained, as formerly, an ob- 
ligation to make up titles. This conveyance was accompanied with a 


precept of ſeiſin, but no infeftment followed. Rr Sinclair alſo ex- 


pede a ſpecial ſervice as heir to his father for carrying the eſtare of 
Freſwick, and was infeft. In 1775 he executed an entail of his whole 
eſtates, including the lands which had been purchaſed from Malcolm 
Groat, in favour of Robert Sinclair his couſin, to the excluſion of Eli- 
ſabeth and Jean Sinclairs, his ſiſters, and heirs at law. 

ohn Sinclair, the maker of this ſettlement, having died 1n 1784, it 
was brought under challenge, ſo far as related to the lands of Dun- 
canſbay, &c. by his ſiſters. In ſupport of this challenge it was 


Pleaded : William Sinclair having been infeft in the lands purcha- 
ſed by him from Malcolm Groat, it was neceſſary, tor authoriſing his 
ſon to make any alteration in the ſucceſſion, that they thould be duly 
tranſmitted to him by ſervice and infeftment. 

It appears to be of no importance, that the perſon from whom Wil- 
liam Sinclair's infeftment was derived was merely an apparent heir 
unentered. Until the infeftment was ſet aſide as flowing a non habente, 
it was the title by which the ſucceſſion of the lands was neceſlarily 
regulated. | : 

Even although the inveſtitures in the perſon of William Sinclair 
were to be conſidered as inept, they would have been at any time ren- 
dered complete by the diſponer's making up titles, agreeably to the 
rule, that Jus ſuperveniens audtori, accreſcit ſucceſſori. At any rate, 
every objection to their validity was removed before John Sinclair the 
ſon's death, in virtue of the poſitive preſcription; and thus the que- 
ſtion muſt be viewed in the ſame light as if they had been originally 
unexceptionable. 5 

It may perhaps be ſaid, that in conſequence of the ſpecial ſervice 
completed for the purpoſe of carrying the lands of Freſwick, it being 
underſtood to comprehend a general ſervice of the ſame kind, the 
other rights affecting the lands of Duncanſbay, &c. conſiſting of the 
adjudications, followed with a declarator of expiration of the legal, 
were properly tranſmitted from William Sinclair to his ſon, ſo as to 
authoriſe a diſpoſal of them. This, however, would be altogether 
erroneous. The minute of ſale, with the infeftment on it, being the 


jus nobilius, neceſſarily abſorbed and carried along with it all the ſub- 
ordinate 
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ordinate rights. Indeed, had thoſe rights been of the ſame nature, 
the priority of the minute of tale would have given it the aſcendant 
over the reſt, an innovation of the poſſeſſion never being preſumed. 
Very ſingular conſequences might enſue, if a different determina— 
tion were to be given. The adjudications being merely incumbran- 
ces on the property, may be liable to many objections; or if the de- 
creet of expiration could be ſet aſide, they might be cleared oif by 
poſſeſſion. Were an action therefore to be brought by the perſon 
againſt whom the adjudications were led, or by his creditors, the heir 
of the infeftment in tavonr of old Freſwick would alone be intitled 
to plead the poſitive preſcription, by which only ſuch an action could 
be precluded ; while the inſtitute in the entail] executed by his ſon, 
though preferred to the heirs of old Freſwick, would be obliged to 
ſurrender the lands to thoſe whoſe right was inferior to theirs. Our 
law cannot ſanction proceedings 10 obvioully inconſiſtent and abſurd ; 


Erſkine, b. 3. tit. 8. § 47. 


Anſwered : The infeftment in favour of old Freſwick, having been 
derived from one who was not owner of the lands, was an inſufficient 
title of property ; and on this footing, unleſs it could be ſhown that 
the ſeller had afterwards completed his own right, matters muſt have 
ſtood at the time when young Freſwick ſucceeded to his father. The 
only voluntary right then belonging to old Freſwick, being no more 
than an obligation to make up feudal titles, and to convey the lands, 
might, as well as the adjudications, to which indeed young Freſwick 
had right by ſpecial conveyance, be tranſmitted by a general ſer— 
vice, or by a ſpecial ſervice, as including a general one of the ſame 
kind. 

If, therefore, the proper methods were taken for carrying to John 
Sinclair the rights belonging to his father as they ſtood at the time, 
it is of no conſequence that, by the aid of preſcription, a more com- 
plete and unexceptionable title of property has been ſince eſtabliſhed. 
It never could be intended by this ſtatutory privilege, to render inva- 
lid the rights of thoſe in whoſe favour it had been introduced. It 
muſt be in their power either to avail themſelves of it or not, as is 
molt convenient for them: And it is evident from the whole proceed- 
ings of old Freſwick and his fon, that their purpoſe was to reſt on the 
other titles in their perſons which were liable to no objection. 

The rules which have been mentioned for explaining the nature of 
the poſſeſſion held by one who has in his perſon different titles to poſ- 
ſels, cannot have any weight in ſuch a caſe as this. It is true, that 
in general a man having attained poſſeſſion under one title, cannot 
atterwards impute it to another, in a queſtion with him from waom 
his poſſeſſion flowed. But in a competition with every other party it 
is a fixed point, that one having in his perſon many titles to potieſs, 
may aſcribe his poſſeſſion to the one which is moſt beneficial to him- 
ſelf; and in queſtions of ſucceſſion, it is the will of the poſſeſſor, if 
expreſſed with ſufficient clearneſs, which mutt ever be the governing 
rule; Kilkerran, voce Preſcription, 


The 
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The Lord Ordinary © repelled the reaſons of reduction. 


And after adviſing a reclaiming petition for the purſuers, which 
was followed with anſwers, the Lords unanimouſly adhered to that 
judgement. 


Ordinary, Lord Dreghorn. AR. Dean of Faculty. Alt. Maconochies Clerk, Miscbelſon. 


C. 
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THOMAS ELLIOT, 


AGAINST 


JOHN ELLIOT. 


ARBITRATION.— Ultra vires compromiſſi.—An arbiter in a ſettlement 
of accounts, having involved with the ſubject of the ſubmiſſion a ſimilar 
ſettlement between himſelf and the parties-ſubmitters, the decreet, though 
from thence the tranſaction did not appear, was found null. 


Jouy ELLIOT and Thomas ELLIOTT entered into a. ſubmiſſion to 
Eiliot of Whitehaugh and two other arbiters, the object of which 
was to ſettle accounts betwixt the parties-ſubmitters. It appeared to 
the arbiters, that the ſum of L. 74 was due by Thomas to John; but 


in their decreet-arbitral they decerned for L. 62 only. 


It happened that Whitehaugh was creditor to John for L. 12, and 
debtor to Thomas for a larger ſum ; and the deſign of the arbiters 
was, that John's debt to Whitehaugh ſhould be deducted from the 
ſum to be awarded in his favour againſt Thomas, while the amount 
of the debt by Whitehaugh to Thomas was proportionally diminiſh- 
ed. Accordingly Whitehaugh granted to John a receipt for the L. 12, 
and to Thomas a bill for the L. 62. Of this tranſaction, however, no 
notice was taken in the decreet-arbitral, though ſtated in minutes 
formed by the arbiters. 

The decrect-arbitral was challenged by Thomas in proceſſes of ſuſ- 
penſion and of reduction, on this ground, That the ſettlement thus 
effected was not only ultra wires compromiſi, but inconſiſtent with 
that impartial and diſintereſted ſituation of arbiters relative to the 
matters at iſſue, which the law holds as eflential to their character ;— 

the 
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the pecuniary intereſt of one of the arbiters being here involved in 
their determination, | 


The Court ſeemed to be clearly of opinion, that nothing unfair was 
intended or could be occaſioned by the proceeding in queſtion ; but 
that nevertheleſs it was neceſſary to give a check to every thing that 
tended . to create any bias in the delicate ſituation of arbiters ; and 
therefore 


The Lords adhered to the Lord Ordinary's interlocutor, which 
found, That it was not only ultra vires compromiſi, but a very im- 
« proper conduct in one of the arbiters, to ſettle accounts hetwixt 
« him and the two parties ſubmitters; this ſettlement having been 
e executed before the decreet-arbitral was ſigned, by one of the par- 
ties granting a receipt to the arbiter, and the other a bill to him.” 


A reclaiming petition againſt the judgement of the Court was ap- 
pointed to be anſwered, but afterwards refuſed. 


Lord Ordinary, Monbeddo. Act. Dean Faculty. Alt. G. Ferguſon. Clerk, Hoc. 


8. 


No XCIX. | December 20. 1789. 
PATRICK LAIN G, 


AGAINST 


JAMES WATSON and JOHN MOLLISON. 


REePARATION. — PUBLIC OFFICER. — MEDITATIO FUGEX., — Dama- 
ges found due for an irregular interpoſition of a meditatio fugæ war- 
rant, © | 


PFK LainG inſiſted in an action of wrongous impriſonment 
and of damages againſt James Watſon, a creditor of his. and 
againſt John Molliſon the provoſt of the borough of Brechin, and one 

of the juſtices of the peace in the _— of Forfar. 
| Z It 
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It appeared that Patrick Laing was in bankrupt circumſtances, and 
had diſpoſed of moit of his effects in the borough of Brechin, with a 
view of removing to anocher part of the country, though there was no 
reaſon to ſuſpect that he meant to quit Scotland; and that James 
Watſon applied to Mr Molliſon for a warrant to 1mprifon Laing, ſta- 
ting, that he was in meditalione fuge, and intended ſoon to leave the 
kingdom, at leaf? that part of it ; and with regard to this James Wat- 
ſon made oath. 

It farther appeared, that the deſire of the petition was granted, with- 
out taking the oath of Watſon as to the amount of the debt, without 
any previous examination of Laing, and without any limitation as to 
the time within which any action was to be commenced againſt him, 
Laing was confined to priſon for ſeveral months. No proper meaſures 
however were taken by him, for ſome time, in order to obtain his 
releaſe; and it even appeared, that he was inclined to ꝓrolong his ſtay 
in priſon, ſo as to increaſe as much as poſſible his claim of damages, 
The defenders 


Pleaded : The ordinary form of ſummons in Scotland is in certain 
reſpects extremely defective. Inſtead of authoriſing a detention of the 
perſon againſt whom the ſuit is intended, as is done in England, agree- 
ably to the ancient law of Rome, the notice thereby given ſeems to be 
calculated for enabling the defender to elude the claims that are to be 
made againſt him. To remedy this, and to render the decreers of our 
courts effectual, it has been wiſely ſettled, that a warrant may be ob- 
tained for impriſoning any perſon, being a native of this country, or 
having a fixed reſidence in it, unleſs he find caution to remain in 
Scotland till the claims to which he is liable ſhall be determined by 
a final ſentence. This has now become part of our common law; 
and every judge who has authority to impriſon, may iſſue the warrant 
neceſlary for the purpoſe. 

The method of proceeding, however, in ſuch a caſe, having been 
introduced by no poſitive regulation, has never yet been preciſely de- 
fined. A variety of precautions indeed have been ſuggeſted by the 
writers on our law, for preventing the abuſe of ſo ſalutary a remedy, 
ſuch as ſpecifying on oath the nature and extent of the debt ; a pre- 
vious examination of the defender himſelf before proceeding to actual 
impriſonment ; and a limitation of the ſecurity to be found, to ſuch 
actions as ſhould be commenced within a certain period from the 
date of the · application. But it would be extremely hard, where no 
animus injuriandi appears, to ſubject a creditor for omitting any of 
thoſe precautions, to a claim of damages : And where no objection 18 
made at the time to the regularity of the arreſt, the jult preſumption 
is, that no wrong has been done. 

With regard to the judge by whoſe authority a warrant of this ſort 
has been iſſued, it does not appear that in this, more than in any 
other caſe, where his conduct has not been accurately pointed out by 
a particular enactment, he can be ſubjected in damages, if he has 
proceeded without fraud, reparation being only due by perſons ſo 


ſituated, as has been juſtly * in the caſe of manifeſt and 
„ palpable 
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« palpable injuſtice againſt law; but not in dubious cafes, where ra- 
« tional men may be of different opinions, unleſs there be corruption 
« by bribe or bias; otherwiſe no one but a beggar or a fool would be 
60 a judge * Stair, b. 4. tit. 1. \ 5. 


Anſwered : An arreſt of one's perſon as in meditatione fugæ, be- 
ing an extraordinary remedy, and liable to great abuſe, ought ever 
to be gone about with the utmoſt caution. Being of the nature of a 
criminal proceſs, it ought never to be applied for without a thorough 
conviction that the party is about to leave the kingdom. Nor ought 
it to be authoriſed without evidence, at leaſt by the oath of the per- 
ſon requiring the warrant, that a debt of a certain amount exiſts, and 
that without the intervention of the judge it will be fruſtrated by the 
diſappearance of the debtor, And as by the ſtatute of 1701, one char- 
ged with any bailable crime muſt be ſet at liberty on his finding ſe- 
curity to abide any profecution that may be brought againſt him 
within ſix months; it would be fingular, if one accuſed merely of an 
intention to avoid the diligence of the law for a civil debt, were to 
be in a worſe ſituation. In addition to all this, which ariſes from 
the nature of the proceeding itſelf, it has been properly ſuggeſted, 
that before the impriſonment, the party charged with an intention 
to fly ought to be examined by the judge, ſo as to give him every 
opportunity of preventing a meaſure which may be attended with the 
moſt fatal conſequences to his credit and fortune; Stair, b. 4. tit. 47. 
$ 23.3 Bankt. b. 1. tit. 23. { 36.; Erſkine, b. 1. tit. 2. f 24. 

If, therefore, without any reaſon for believing that his debtor is 
about to leave Scotland, a creditor ſhall have recourſe to ſo harſh a 
meaſure, he ought to ſuffer the conſequences of his improper conduct. 
And if by omitting any of the precautions which have been thought 
of for the due exerciſe of this extraordinary power, a man has been 
deprived of his liberty, even the character of a judge ought to afford 
no protection from the claim of reparation ariſing to the injured par- 
ty. The diſtinction adopted in this matter in the Court of Exchequer 
ſeems to be a ſolid one. In the caſe of an illegal ſeizure of goods, nei- 
ther the officer of the revenue, nor the judge who has interpoſed his 
authority, is in general liable in damages, if the proceedings do not 
evidently appear to have ariſen from improper motives: But where 
the perſonal hberty of any one has been reſtrained without the order 
of law, a claim of indemnification ever neceſſarily follows. Indeed 
in ſuch a caſe as this, where the judge was at liberty either to inter- 
poſe or not, there 1s not any reaſon for admitting the ſame latitude as 
may be thought neceſſary in other caſes, where, from the nature of 
the thing, he is obliged to adopt deciſive meaſures, 


Replied : As every ſentence of a judge may, in Scotland, be enfor- 
ced by impriſonment, no reaſonable diſtinction can be made between 
the caſe of a party arreſted in the ordinary way, in virtue of a de- 
creet erroneouſly pronounced, and that of one apprehended in conſe- 
quence of a warrant ſuch as was here iſſued. In both caſes, the error 

| committed 
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committed by the judge, and the injury reſulting from it ro the pri- 
vate party, are preciſely of the ſame nature. 


It was ſeparately urged for the purſuer, that warrants of this ſort 
could not be granted by a juſtice of the peace; but as the purſuer had 
been apprehended within the limits of the borough of Brechin, where 
Mr Molliſon, one of the defenders; was provoſt, and as it did nor clear- 
ly appear whether he had acted in the one character or in the other, 
little attention ſeems to have been paid to this circumſtance, 


The Judges were unanimous in finding James Watſon the creditor 
liable in damages, as he had made the application without having any 
reaſon to believe that the purſuer meant to leave Scotland. 


Somewhat more difficulty occurred with regard to Mr Molliſon, 
who appeared to have acted bona fide, and without any intention to 
injure. In general the Court were of opinion, that althaugh perhaps 
no one of the particulars mentioned would have been ſufficient to 
ſubject him, his conduct on the whole had been ſo incautious as, in 
a proceeding of this ſort, juſtly to create an obligation to make up the 
loſs ; which, however, on account of the purſuer's omitting to take 
the proper meaſures for obtaining his enlargement, the. Court reſolved 
to bring within as narrow limits as poſſible, 


The Lords found © the defenders liable to the purſuer in damages 
c and expences.” 


A petition was, afterwards preferred for the heir of Mr Molliſon, he 
having died, inſiſting that he ſhould be aſſoilzied; or at leaſt, that he 
ſhould be found liable ſabſidiariè only, after the purſuer had endea- 
voured to recover his damages from Watſon, as the perſon chiefly 
guilty, The Lords appointed the petition. to be-anſwered on the laſt 
point. But after adviſing theſe. papers the former judgement was af- 


Reporter, Lord Eſtgrove. Act. Dean of Faculty, M. Robertſon. Alt. Wight,.. Corbet. 
.Clerk, Sinclair. | 
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No C. December 22. 1 789. 


EDINBURGH GLASSHOUSE COMPANY, 


„ AGAINST 


JOHN S HA W. 


APPRENTICE.— PERSONAL AND TRANSMISSIBLE. —SOCIETY,—The 
indertures of an apprentice to one trading company, not aſſignable to an- 
other, though carrying on the ſame trade, and though by the articles of 


partnerſhip a continual and ind! 9 change of individual members 
be admitted, 


SHan was bound as an apprentice to the late Alloa Glaſshouſe 

Company; by whoſe articles of copartnerfhip, it was allowed to 
each partner to ſell his ſhare, and transfer his place in the compan 
to any perſon whatever, ſo that no certain reliance could be had on 
the continuance of any individual member. 

The indentures bore on the one hand, that Shaw, during the term 
of his ſervice, which was ſeven years, ſhould work „ in the Glaſs- 
« houſe at Alloa, or at any other glaſshouſe he might be ordered to 
« by the ſaid company, or their manager for the time ;” and on the 
other hand, that the company © ſhould cauſe him to be inſtructed in 
« the different branches of glaſs-making.” 

Within two years after the date of the indentures, the company re- 
ſolving to give up buſineſs, conveyed to a truſtee, for the purpoſe of 
its being ſold, the whole of their ſtock, in which they comprehend- 
ed © the ſervices of the workmen and apprentices engaged to their 
« works.” 

The effects were all purchaſed by the Edinburgh Glaſshouſe Com- 
pany, in whole favour a diſpoſition, ſpecially mentioning the transfer 
of thoſe ſervices, was executed. 

Shaw continued for ſeveral months to ſerve at the works under his 
new maſters, but at length he withdrew from them, and engaged 
himſelf elſewhere. They ſtill aſſerted their claim to his ſervice ; and 
the judge-ordinary having ſuſtained that claim, granted warrant for 
his impriſonment, until he ſhould find caution to return to the work 


that he had deſerted, He then brought the y—_— betore the Court 
by ſuſpenſion; and 


The Lord Ordinary pronounced judgement as follows: “ Finds, 
« That if the original partners had ſeverally ſold or trans:erred their 
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ſhares to a new ſer of partners, the new company or ſet of partners 


« would have been bound by the indentures, and intitled to the ſer- 
« vices thereby ſtipulated; finds no relevant or ſufficient ground to 
e diſtinguiſh the caſe in queſtion from the caſe ſuppoſed, all the part- 
ce ners having in this caſe concurred in transferring their right of 
« partnerſhip, particularly the indentures, to a new company or ſet of 
« partners; and alſo finds, that they were entitled ſo to do by the 
« true intent and meaning, and expreſs words of the indenture; 
« therefore finds the letters orderly proceeded,” | 
In a reclaiming petition, Shaw _ 


Pleaded : A deleflus perſonæ is implied, whenever a free man enga- 
ges his ſervice, No maſter can aſſign over: his ſervant or his work- 
man, without their conſent; nor are they required to juſtify their 


refuſal by offering any reaſon for it. Could ſuch an aſſignation be 


voluntarily made, the indenture of an apprentice might ſtill more be 
adjudged for the debts of the maſter, might be arreſted by his cre- 
ditors, and might become the ſubject of competition in a multiple- 
poinding; conſequences too novel and alarming to liberty even to be 
mentioned, No apprentice's indenture ever paſſed to the maſter's 


heirs; on the contrary, an action of repetition of the apprentice-fee 


ariſes on his death, though indeed it may be eluded by an offer 
to fulfil the obligations of the maſter. Dia. of Deciſ. voce Ap- 


prentice; Fountainhall, 17th February 1711, Gutlar contra Little- 
don. ; 


- 


Nor in the caſe of an apprentice to a company is there any exclu- 
ſion of the ſame gdelefus. Were a leaſe of lands granted to ſuch a 


company, admitting a change of members, but excluſively of aſſig- 


Nees, it would not give validity to a transference of the leaſe, that the 
aſſignees were not more different from the original company, than it 
would have become by the gradual change of members; or that theſe 
individual aſſignees might have thus come to conſtitute the whole of 
the company. It is true, the members of the company were neceſla- 


rily ſubject to change while it ſubfilted; but the diſſolution of a com- 


pany is totally different from the change of members, the apprentice 
not being bound to the new company. | 


Anſwered : In general all rights are aſſignable, Stair, 3. 1. 15. ; but 
there is an exception in the caſe of delcfus perſonæ. In contracts for 
performance of work or ſervice, theſe having no connection with the 
perſon of the creditor, are plainly nothing elſe but obligations ad fac- 
tum preflandum, which are jult as aſſignable as any other debt or right. 
If a perſon contract with a labourer to do any work on his eſtate, it 
ſeems clear, that ſuch a contract could be effectually aſſigned to a pur- 
chaſer of the eſtate. Ordinary caſes of apprenticeſhip indeed imply a 
delectus perſonæ; but in the preſent inſtance there would have been 
abſurdity in the idea, when applied to a company, the members of 
which were, by the conſtitution, changing from time to time; ſo 
that after any given period, though the apprentice was to continue as 


much bound as ever, it could not be ſaid that any one individual, 
the 
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the ſuppoſed object of his delectus, would remain. Nor by the inden- 
tures was he to expect any particular manager of the works to in- 
ſtruct him, as that officer was equally liable to be changed. The 
only delectus that the circumſtances admitted of, was that of place; 
but this is excluded in expreſs terms. | 


The Court at firſt adhered to the Lord Ordinary's interlocutor ; but 
afterwards the 1dea prevailed, that indentures of apprentices were in 
their nature ſo far from being a ſubject of commerce, that the ſpe- 
cialty of this caſe could not juſtify the transference. And by a final 
judgement, | | 


The Lords © altered that interlocutor, and ſuſpended the letters 
es ſimpliciter. | | 


Lord Ordinary, Gardenſton. For Edinburgh Glaſshouſe Company, Lord Advocate, 
G. Ferguſſon. Alt. Dean v Faculty, M. Roſs. Clerk, Home. 
8. 
—— . . 
No CI, | Fanuary 20. 1790, 


ROBERT BRUCE-HENDERSON, 
AGAINST 


Sir JOHN HENDERSON. 


FiaR.—A huſband underſtood to be far of a ſubject provided to him no- 
mine dotis, though the wife's heirs be called next after thoſe of the 
marriage, the wife herſelf being named as a ſubſtitute. 

TAILZIE.—IRRITANCY.—FlAR ABSOLUTE AND LIMITED.—4 condi- 
tion in an entail, that the heirs ſhould denude in the event of their ſuc- 
ceeding to a particular eſtate, applied, in a queſtion with the next heir, 
to the caſe of an heir already proprietor of” that eſtate, when the tailzied 

ſucceſſion opened to him; and effeftual, though not fenced with Prohibi- 
tory, irritant, and reſolutive clauſes. | 

CHARGE TO ENTER HEIR.— Special charge includes a general one ejuſ- 
dem generis. | 


RO Bruck of Farlſhall ſettled his eſtate © on the heirs-male 
„of his body; failing theſe, on his four daughters ſucceſſively; 

* and they and their heirs failing, on his ſiſters,” 
The 
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The ſucceſſion under this deſtination opened to Helen Bruce, the 
cldeſt daughter. | | 

She was afterwards. married to James Henderſon. To him, by the 
marriage- contract, ſhe became bound to pay a ſum of money equal 
to the value of the eſtate ; and probably from ſome doubt of the feu- 
dal right in her father, or of his powers to make the ſettlement, ſhe 
prevailed on her ſiſters to concur with her in granting a truſt— 
bond for a ſum exceeding the value of the eſtate, for the ſole pur. 
poſe © of eſtabliſhing a title by adjudication to the lands of Earlſhall, 
« and then denuding thereof in favour of James Henderſon and 
« Helen Bruce in conjunct fee and liferent, and the heirs of his body 
to be procreated betwixt him and the ſaid Helen Bruce; which 
&« failing, to and in favour of the ſaid Helen Bruce, and the heirs of 
„ her body by any ſubſequent marriage; and (after ſubſtituting her 
e ſiſters-and their heirs) of James Henderſon, his heirs and aſſignees 
«© whomſoever.” | 

An adjudication was accordingly led by the truſtee, he having 
charged Helen Bruce and her ſiſters to enter heirs in ſpecial to their 
predeceſſors. 

In order to denude himſelf, the truſtee executed a conveyance, ſta- 
ting, That the bond had been granted to him for behoof of James 
Henderſon, and that it was juſt he ſhould convey to him the right 
created by the adjudication, the diſpoſitive clauſe being as follows: 
« Therefore wit ye me to have diſponed, &c. to the ſaid James Hen- 
« derſon, and Helen Bruce his ſpouſe, and longeſt liver of them twa, 
ein conjunct fee and liferent, and failing either of them by deceaſe, 
« to the heirs and aſſignees of the ſurvivor, all and whole the lands,“ 
&c. | | 

A charter of adjudication and reſignation of the eſtate was after- 
wards expede in theſe terms: Dulefo noſtro Facobo Henderſon de Earlſ- 
Hall, ejuſque hæredibus et aſſignatis quibuſcunque. | 

After taking infeftment, Mr Henderſon executed.an entail “ in fa- 
« your of himſelf and Helen Bruce in conjunct fee and liferent, and 
„ (after various ſubſtitutions) in favour of Sir Robert Henderſon of 
„ Fordel, and the heirs of his body ;” to which deſtination the fol- 
lowing. clauſe was ſubjoined : © In caſe any of the heirs of tailzie ſhall 
„happen to ſucceed to, and be in poſſeſſion of the eſtate of Fordel, 
& then the ſaid heir {ſhall be obliged to make up titles to the lands of 
“ Earlſhall, and to convey the ſame to his ſecond ſon, &c. whereby 
« the two eſtates may be enjoyed by two ſeparate and diſtin per- 
« ſons, and the ſaid lands of Earlſhall not be abſorbed in the eſtate 
of Fordel.” : 

Helen Bruce ſurvived her huſband, and continued to poſſeſs the 
lands till her death; when Sir Robert Henderſon ſerved himſelf heir 
of tailzie anal proviſion under this deed. 

Upon his death, his eldeſt ſon Sir John Henderſon entered into 
poſſeſſion of the eſtates both of Fordel and of Earlſhall. He after- 
wards obtained a conveyance to the latter eſtate from the heirs of line 

| | of 
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of Helen Bruce, which was intended to form a right independent of 
that of James Henderſon, 

In virtue of the above-recited clauſe of devolution, Robert Bruce- 
Henderſon, the ſecond ſon of Sir Robert, inſtituted an action againſt 
his brother, in order that he might be decerned to make up titles, 
and then to denude himſelf of them, according to the injunction of 
that clauſe. It was 


Pleaded for the defender, in the / place: The entail in queſtion 
proceeded @ non domino, and the defender's right is independent of the 
entailer. 

By che conception of the truſt- bond, the fee was not placed in 
ſames Henderſon, but in Helen Bruce. In ordinary cafes, the max- 
im of law no doubt is, that where a right is taken to huſband and 
wife in conjunct fee and liferent, and the heirs of their bodies, or 
their heirs indefinitely, the huſband is deemed, from the prerogative 
of his ſex, the ſole fiar, as the per/ona dignior, and the right of the 
wife reſolves into a literent ; for which reaſon the words their hers are 
interpreted to be the heirs of the huſband. But to this rule there 
are exceptions ; and in particular, as (in conformity to Lord Stair, 
p. 502.) it is expreſſed by Lord Bankton, © the perſon to the heirs of 
« whoſe body the deſtination 1s made, failing heirs of the marriage, 
« is preſumed fiar, though failing hall the laſt cermination thould 
« be upon the heirs of the other; for the rule is, that the perſon is 
* fiar cujus beredibus maxime providetur, vol. 2. p. 337.” The fame 
doctrine is laid down by Mr Erſkine. Now this was the predicament 
in which, by the truſt-bond, Helen Bruce ſtood. 

On the other hand, the deſtination in the reconveyance was to 
« the longeſt liver, and to the heirs and aſſignees of fuch ſurvivor ;” 
and Helen Bruce was the ſurvivor. In her, therefore, the right of 
the adjudication was ultimately veſted, azrecably to the deciſion 224 
November 1740, Lord Boyd contra King s Advocate, Kames's Rem. 
Deciſ. 

Beſides, as the eſtate of Earlſhall ſtood deviſed to heirs- male, and 
Helen Bruce could only take the eſtate as heireſs of proviſion under 
her father's ſettlement, it was inept to charge her and her ſiſters to 
enter heirs in ſpecial to their predeceſſors, as if all of them had been 
heirs-portioners to the eſtate, and the inveſtitures of it had ſtood in 
favour of heirs whatſoever. 


Lag 


Anſwered : With regard to the terms of the truſt-bond, there are 
two grounds, independently of the laſt termination being upon the 
heirs and aſſignees of the huſband, on which the tee became veſted 
in James Henderſon. One 1s, that the firtt ſubſtitution is to the Hire 
of his body, ſo that had there becn children of the marriage, they 
mult have taken up the fee by a ſervice as heirs of proviſion, not to 
Helen Bruce, but to James Henderſon, The other ground 1s, that 
Helen Bruce herſelf, aud not her heirs, is called in the ion 
next after the heirs of the marriage; and conſequently ſhe is to be 
conſidered merely as a ſubſtitute, and as having only an eventual right 
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of fee, in caſe her huſband ſhonld die without children exiſting of 
the marriage; and ſuch eventual fee could have been taken up b 


her, in che character only of heir to her huſband or children reſpec- 


tively, The character of inſtitute then being ſolely applicable to the 


huſband, a deciſive anſwer arites from this circumſtance to the ar. 


guments founded on the authorities quoted on the other fide. 

The terms of the. reconveyance, ſo different from thoſe of the truſt. 
bond, would have required ſome other authority than the will of the 
truſtee; but even thete are not inconſiſtent with the fee being under. 


ſtood to have been in James Henderſon. In conjunct fees, to make the 


wife fiar two requiſites mult concur; firſt, that the laſt termination be 


upon her keirs, which here it was not; and, ſe ondly, that the ſubjects 


flowed from her or her friends gratuitouſly; whereas here the grant of 
the eſtate was not gratuitous, but in implement of the obligation in 
the marriage- contract, which mine dotis provided the wife's intereſt 
in the eſtate, or what was equivalent to it, in Mr Henderſon's favour, 

At the fame time it is to be obſerved, that this queſtion is ſuperſe- 
ded by che conſideration, that the fee was certainly in Mr Henderſon 


during his lifetime. The eſtate could then have been adjudged by 


his creditors, and conſequently was equally diſpoſable by his deed, as 


in this caſe, 


With reſpect to the objection made to the charge on which the ad- 
judication proceeded ; as a ſpecial ſervice implies a general one eju/dem 
zeneris, ſo a ſpecial charge which is the ſubſtitute of a ſervice, is held 
to include that kind of charge called a general ſpecial charge, and 
conſequently the ſpecial charge in queſtion was competent to carry 
the perſonal right, which Helen Bruce might have taken up by gene- 


ral ſervice. Nor, however ſuperfluous, could it invalidate this pro- 


ceeding, to include unneceſſarily her ſiſters, 


Pleaded for the defender, in the ſecond place: The entail being ſup- 
poſed not ultra vires of the granter, the clauſe of devolution, when 
ſtrictly interpreted as it ought, will not aid the purſuer, as having 
no application to the actual circumſtances of the caſe. The condition 
of this devolution is, “ That the heir of entail ſhall happen to ſuc- 
« cced to, and be in poſſeſſion of the eſtate of Fordel;” but the 
caſe which happened, was that of a proprietor of Fordel ſucceeding 
as heir of tailzie to Earlſhall. This latter fituation cannot be included 
under the entail, except by implication, which would be an extenſion 
of its terms beyond their natural and proper import. 

But this would be inconſiſtent with that ſtrict interpretation of en- 
tails which is eſtabliſned by the concurring voice of all the writers 
on our law, whether ancient or modern. Stair, p. 614.; Erſkine, 
p. 556.; alſo Craig, p. 340.; Hope, p. 400.; Bankton, vol. 1. p. 588. 

Beſidcs, this devolving clauſe is unconnected with the prohibitory, 
irritant, and reſolutive clauſes applied to rhe reſt of the deed, and 
contains nothing but a bare injunction to convey. 


Anfeered : Thoſe authorities all refer to reſtraints upon ſuch uſes 


of property as are not only adverſe to the nature of the right, but - 
gener 


— 
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general expedicncy. The public intereſt requires, that their opera- 
tion ſhould be as much limited as juſtice will permit; and if. the 
terms in which they are conceived be not expreſs and ſignificant, the 
law will not interpoſe to ſupply what is wanting, or to infer what is 
with-held. 

But if, on the other hand, the queſtion is merely which of two 
heirs ſhall ſucceed, a matter which concerns not the general intereſt, 
the teſtator's will is to be judged of according to the ſame rules that 
are employed in the interpretation of any other deed or contract, up- 
on a complex view of the whole, and conſideration of the object in 
view. Thus it was James Henderſon's object to prevent “ the eſtate 
« of Earlſhall from being abſorbed in that of Fordel;” an event not 
more connected with the caſe in expreſs terms deſcribed, than with 
that which in fact has occurred. A fimilar judgement was given in 
the caſe of Balnagowan, 26th November 1755. 


The Lord Ordinary reported the cauſe, when 


The Court ſeemed to adopt moſt of the arguments of the purſuer, 
and 


« Repelled the defences, and decerned and declared in terms of the 
« libel, with reſpect to the purſuer's right to the lands and eſtate li- 
« belled, and the defender's making up legal titles thereto, and de- 
« nuding thereof in favour of the purſuer, in terms of the entail li- 
« belled.” 


And the Court adhered to that judgement, on adviſing a reclaiming 
petition for the defender, with anſwers for the purſuer. 


Reporter, Lord Rockville. AQ. Rolland. Alt. Party. Clerk, Mitchelſon. 
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No CII, 'F:nuary 20. 1790. 
Sir WILLIAM DUNBAR, Baronet, 


AGAINST 


JOHN DAVIDSON. 


MEMBER OF PARLIAMENT.— Refuſal to take the oath of truſt, implied. 


A*® the Michaelmas meeting of the freeholders in the county of 
Caithneſs in the year 1789, John Davidſon, being then on the 
roll of freeholders, gave his vote in the election of preſes and clerk, 

After this a good deal of altercation enſued ; but no buſineſs was 
done, until one of the freeholders tendered the -oath introduced by 

th Geo. 2. to ſeveral of the voters, and among others to Mr David- 

ſon; but by this ime Mr Davidſon had left the meeting. 

The frecholders having refuſed to expunge Mr Davidſon's name 
from the roll, Sir William Dunbar preferred a petition and complaint 
to the Court of Seſſion, In defence, Mr Davidſon 


Pleaded : The right of voting as a freeholder being the creature of 
poſiti ve ſtatute, the proceedings with regard to it muſt be preciſely 
regulated by the different enactments which have been made in that 
behalf. Thus it has been found, that the oath introduced by the 

th of the late King, could not be put before the election of preſes 
and clerk, although in this way the fate of the return may be deter- 
mined by thoſe who have no right to vote. In the ſame manner, the 
mere abſence of a freeholder when this oath is tendered, cannot de- 
prive him of his right of voting. For this purpole, it is neceſſary 
that he ſhould refuſe to take the oath, a circumſtance which cannot 
with truth be here alledged. February 1773, Archibald Duff contra 
oir Ludovick Grant. | | 

Anſwered : There is a great difference between extending a re- 
gulation merely ſtatutory, to a caſe which the words of it cannot, 
with any propriety, reach, and controuling thoſe devices which are 
calculated, without oftending againſt the /etter of the law, to elude 
its true meaning. In the one caſe, the powers of legiſlation are ne— 
ceſſary for remedying an imperfection, which the act of the legiſla- 
ture itſelf has occaſioned. In the other, thoſe to whom the execu- 
tion of the law has been intruſted, only give a proper effect to the 

enactment 
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enactment as it has been made. Though, therefore, it has been de- 
cided, that the truſt-oath could only be tendered when the freehold- 
ers were employed in voting for a member of parliament, or in ad- 
juſting their roll, theſe being the only two caſes provided for by the 
ſtatute; yet in a queſtion, whether a freeholder has refuſed to take the 


oath when duly tendered, the Judges mult be authoriſed to pronounce 


a deciſion agreeable to the circumſtances of the caſe as they really 
happened. If it ſhould be determined by the freeholders, that the 
oath when duly tendered ſhould not be pur, this would be deemed 
equivalent to a refuſal], if the freeholder to whom the oath was ten- 
dered did not declare his readineſs to ſwear. And the abſence of a 
freeholder at a period ſo critical, after he had voted in the election of 
preſes and clerk, and when he could not be ignorant of an intention 
to put the oath, muſt be viewed in the ſame light. Without this, it 
would be in the power of a perſon, once admitted to the roll of free- 
holders, to give his vote in the election of preſes and clerk as long as 
he lived, however exceptionable his freehold- qualification might be. 
gth December 1780, Ferguſon contra Campbell; 7th July 1784, Bro- 
die contra Urquhart. 


All the Judges ſeemed to think, that if any freeholder had declared 
his purpoſe of putting the oath before Mr Davidſon left the meeting, 
his abſence afterwards would be conſtrued into a refuſal to ſwear, 
unleſs he could give a ſufficient reaſon for his quitting the meeting. 
And a majority being of opinion that Mr Davidſon's conduct was not 
leſs ambiguous, 


Alfter adviſing the petition and complaint, which was followed with 
anſwers, 


The Lords found, That the freeholders did wrong in not expun. 
« .ging the name of Mr Davidſon from the roll, &c. 


A reclaiming petition was afterwards preferred for Mr Davidſon, 
and refuſed. 


AR. Wemyſs, et alii. Alt. George Ferguſſon, et alii. Clerk, Home. 
C. 
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No CIIL | January 26. 1790. 
Mrs ELISABETH ROSE, 


AGAINST 


Mrs ANNE FRASER. 


INFEFTMENT,—TERCE.—4 widow's claim to her terce ſuſtained, when 
the huſband's infeftment had been reduced on nullities. 


M RoszE of Kilravock made up titles to that eſtate by ſervice as 
heir-male to his father ; while the ſuperiority of it ſtood deviſed 
'to heirs whatſoever, and the property had been ſeparately conveyed 
by his father, with infeftment, to a confidential friend, in order to 
the creating of freehold-qualifications ; the deſtination on the failure 
of that friend being in like manner to the granter's Herre whatſoever, 
A reconveyance was afterwards executed in favour of Mr Role, but 
Not followed by ſeiſin. 

His ſervice was on theſe grounds ſet aſide as inept, by an action 
of reduction brought after his death at the inſtance of the heir of 
line *. 

In theſe circumſtances his widow having been ſerved to her terce, 
the heireſs of line brought the proceeding under challenge in an ac- 
tion, in which ſhe contended, that ſince Mr Roſe's infeftment had 
been found to be inept and void, his widow had no better claim to a 
terce, than if he had never been at all infeft. 


Pleaded for the defender : It is unqueſtionable, that Mr Roſe made 
up ſuch titles as were underſtood to be ſufficient for veſting him in 
the eſtate, that during his lifetime theſe were never impeached, and 
were relied on by all, eſpecially by the defender his wife. Juſtice 
therefore requires, that any latent imperfection in them not made 
known till atter his death, ſhould not be permitted ro diſappoint her 
of her right of terce. 

No fraud or wilful neglect on the part of a huſband in regard to 
his infeftment, has any effect in depriving a widow of that right. 
Craig, lib. 2. dieg. 22. H 25.; Stair, b. 2. tit. 6 F 16.; Fountain- 
hall, 1ſt December 1711, Forbes; 15th February 1712, Marquis 
of Annandale contra Scott; Baltour, Lord Blair contra Hamilton ; 
ICs, Terce.. As little ought the mere error of a huſband, 


Fac. Coll, roth March 1784. 
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as in the preſent caſe, to have ſuch an operation contrary to his in- 
tention. Even were he afterwards inclined, as in the event of a di- 
vorce obtained by the wife, the law would not permit him to found 
a plea on his own error, in bar of that legal proviſion; nor would 
his repreſentatives be more privileged than himſelf. In the preſent 
caſe, where the error was unknown, and ſuch a purpoſe unthought 
of, the huſband's repreſentative is, if poſſible, more forcibly preclu- 
ded from that plea. 

The caſe of the courteſy is perfectly analogous to the terce, of 

which it is the counter part; and with regard to this it was found, 
« That an heireſs's infeftment not having been quarrelled in her life. 
« time, was ſufficient to ſupport the courteſy, upon this ground of 
« equity, that had it been quarrelled during her life, theſe nullities 
« might and would have been ſupplied.” Hamilton contra Boſwell, 
15th June 1716, Dict. voce Courteſy. 
The claim of terce then is well founded, though there exiſted no 
effectual infeftment in favour of the defunct. But there was in fact 
ſuch a valid infeftment in the property, with which alone the claim- 
ant is concerned, inaſmuch as the truſtee was regularly infeft, by 
which the true and ſubſtantial right became veſted in Mr Roſe, that 
of the former being purely nominal; indeed by the reconveyance, 
the truſtee's right was diſcharged in his favour. As the widow of the 
truſtee, therefore, could have had no title to the terce, a point deci- 
ded roth February 1756, Cuming contra his Majeſty's Advocate, ſo 
this right belongs of conſequence to the defender. 


Anſwered : At the death of Mr Roſe, the eſtate remained in heredi- 
tate jacente of his predeceſſors, his infeftment being inept and inva- 
lid. From that eſtate then, the terce, which 1s exigible only out of 
ſubjects in which the huſband was veſted by ſeiſin, cannot legally be 
demanded. 

The authorities quoted by the defender relative to the claim of 
terce, tend only to eſtabliſh, that a perſonal or declaratory action lies 
againſt the repreſentatives of a huſband who has fraudulently omitted 
to take infeftment, but not that the wife's ſervice in ſuch circums 
| ſtances is valid, though the validity of ſuch a ſervice 1s alone in que- 
{tion ; while here, there 1s no pretence of fraud, 

The deciſion in the caſe of courteſy, ſo briefly ſtated in the Diction- 
ary, fails in its application. For here the infeftment that was redu- 
ced reſpected only the ſuperiority, which is not ſubject to the claim 
of terce, and conferred no real right in the ſubordinate fee of the pro- 
perty with which the truſtee was veſted. 

With regard to the ſuppoſition that Mr Roſe held the ſubſtantial 
Tight of fee, through the perſon of the truſtee; it arifes from over- 
looking the diſtinction, that the truſt proceeded. not from Mr Roſe, 
but from his father. Though this might be ſaid of the latter, it 
could not of the former, who had neither appointed the truitee, nor 
become veſted in the ſubject of the truſt ; for the perſonal reconvey- 
ance, not completed by infeftment, could not have that effect. The 
deciſion therefore 1n the caſe of Cuming contra King's Advocate, does 

| not 
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not apply ; for though no terce be due to a truſtee's widow, it will 
not follow, that the widow of a perſon from whom the truſt did not 


proceed would be intitled to it. 


The Lord Ordinary reported the cauſe. 


The Court were of opinion, that as the huſband himſelf could not 
in any event have founded an objection to his wife's legal claim, upon 
the erroneouſneſs of his titles, his repreſentative the purſuer was 
equally precluded from urging that plea. It ſeemed likewiſe to be in 
general underſtood, that the reconveyance, though not completed by 
ſeiſin, was ſufficient to transfer to Mr Roſe the ſubſtantial right held 
by his father, in contradiſtinction to the nominal title of his tru- 


ſtee. 


The Lords therefore repelled the reaſons of reduction. 


Reporter, Lord Stozeficld. Act. IWight, et alii. Alt. Lord Alvocate, Honyman. 
Clerk, Menæies. | | 
8. 
— —— — 
No CIV. January 26. 1790. 


Mrs ELISABETH ROSE, 
AGAINST 


Mrs ANNE FRASER. 


InpEFTMENT.—TERCE—Due out of lands fituated within the royalty of a 
borough, and contained in the charter of — if held not in burgage, 


but in feu, of- the town, 


R Ros of Kilravock died infeft in certain ſubjects ſituated with- 


M* in the royalty of the borough of Nairne, and comprehended in 
its charter of erection, but which were held of the magiſtrates in 


feu. 
His widow having been ſerved to her terce of theſe ſubjects, the 


ſervice was challenged in an action of reduction at the inſtance of his 
heir, who 
| Pleaded : 
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Pleaded : It is incontrovertible, that no terce is due out of burgage- 
tenements, Craig, lib. 2. dieg. 22. & 34.; or, as it is expreſſed by 
Lord Stair, *. tenements within burgh, or holden burgage.” Nor is 
there room for diſtinguiſhing between tenements within burgh, tho', 
like thoſe in queſtion, held of the town in feu, and thoſe holden bur- 

age, as if the terce were more exigible out of the former than out of 
the latter. Brieves of terce are not competent before bailies of royal 
burghs; but if the terce had been underſtood to be due from ſuch 
feus, this could: hardly have been the caſe. Not a ſingle inſtance has 
been pointed out of any terce in ſuch circumſtances. 


Anſwered : The exemption of burgage-tenements from terce, if a 
art of our law, is one for which no-good realon has been aſſigned. 
In the caſe of a burgh of barony, or of regality, it was diſregarded 
by the Court, Park contra Gibb, 15th November 1769, Dict. vol. 3. 


voce Terce. 
But at any rate, the exemption 1s to be ſtrictly confined to bur- 


gage-tenements, ſuch as are held by burgage tenure; whereas the 
defunct was infeft under a feu-holding. That rule is laid down by 
Sir Thomas Hope, Min. Pract. tit. 9. $ 16. and by Mr Erſkine, b. 2. 
tit. 4. F 9. | 


The Court were unanimouſly of opinion, That the rule excluding 
burgage-tenements from the claim of terce, was applicable only to 


thoſe held by burgage-tenure, and 
The Lords repelled the reaſons of reduction. 


Reporter, Lord Stonefield, Act. Wight, et alii, Alt. Lord Advocate, et ali. Clerk, 


Menzies. 
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No CV. January 27. 1790. 
"PRIMROSE YOUNG, 


AGAINST 


CHARLES CAMPBELL. 


'HusBAND AND Wire, —HERITABLE AND MOVEABLE.—The debts 
of a trading company, although conſlituted by bonds bearing intereſt, or 
fecured on land, conſidered as moveable, in a queſtion between the widow 


and repreſentatives of a deceaſed partner. 


A Feer the company of Douglas, Heron, and Company, bankers in 
Ayr, which ſtopped payment in 1772, had been declared to be 
diſſolved, unleſs for the purpoſe of winding up the concerns, the ſum 
of L. 500,000 was, by ſome of the ſolvent partners, raiſed by the ſale 
of life-annuities, for diſcharging the debts of the Company. 

As this method of procuring money ſoon appeared to be a very 
diſadvantageous one, an act of the legiſlature was obtained in 1774, 
authoriſing the redemption of the annuities. The money neceſlary 
for this purpoſe was to be raiſed on perſonal bonds, bearing intereſt, 
and collaterally ſecured by infeftment on the land-eſtates of thoſe 
partners who had applied to parliament, Theſe bonds were declared 
by the ſtatute to be tranſmiſſible by indorſation, and deviſable by 
will. 

Primroſe Young was the widow of one of the partners of the Com- 
pany, who had died in poſſeſſion of conſiderable funds falling under 
the jus reliffe, But if the debt ariſing from the bonds already men- 
tioned, correſponding to his intereſt in the Company, was to be con- 
ſidered as a burden on his moveable eſtate, her right would thus be 
rendered of very little value. In mutual actions brought by her and 
Charles Campbell, the general repreſentative of her huſband, for try- 
ing this queſtion, She pp 


Plicaded In regulating the intereſts of the widow and kindred of a 

perſon deceaſed, it is an eſtabliſhed rule, that bonds bearing intereſt, 
and ſtill more thoſe ſecured on land, as they do not fall within the 
jus relide when due to the huſband, ſhall not diminiſh her ſhare 
when exigible from him. Thus it appears, that the ſums here due 
to the creditors of the Company in which the deceaſed had been en- 
gaged, mult be a bunden on the repreſentatives of the Gecealen on- 


ly. 


It 
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It is true, that this debt originally aroſe from an agreement, the 
conlequences of which, as long as it ſubſiſted, would have affected 
the widow's right. This, however, is of no importance. In queſtions 
of this kind, it is the ſituation of things at the death of the huſband 
which 1s the governing rule. If the partners of this Company, in- 
ſtead of being loſers, had made great profits, which, after the diſſo- 
lution of the copartnery they had employed in purchaſing land, or 
bonds bearing intereſt, thoſe acquiſitions would have belonged, not 
to the widows, but to the repreſentatives of the ſeveral partners : a 
circumſtance which clearly ſhows the propriety of throwing the bur- 
den of theſe tranſactions, as matters now ſtand, on the latter, and 
not on the former. 

In the caſe of money borrowed jointly, by ſeveral co-obligants in 
an heritable bond, although before the loan the money may have 
been ſo fituared as to deſcend to executors, and although the debt 
which it was intended to diſcharge may have been of the ſame na- 
ture, the claim of the creditor for the whole ſums due, as well as that 
of the ſeveral co-obligants, to recover from one another what the 
may have paid beyond their proportion of the debt, is heritable as to 
all, and muſt affect the intereſt of thoſe claiming their ſucceſſion in 
the ſame manner. The preſent caſe muſt be viewed in the ſame 
light; for although the bonds were ſubſcribed only by a few of the 


members of the diflolved partnerſhip, they muſt be conſidered as the 


deed of the whole, ſo as to place every one of them on the ſame foot- 
ing. 


Anſwered : The right which a partner in a mercantile company has 
in the property belonging to it, is of a moveable nature, whatever 
the ſituation of the effects acquired by it may be. While the compa- 
ny ſubſiſts, each partner can only demand his ſhare of thoſe profits 
which have ariſen out of the adventure; and when the company is 
diſſolved, his only claim is for his proportion of the common ſtock, 
after payment of the debts affecting it. In both caſes, the nature of 
his right, as well as that of thoſe who, after his death, claim an in- 
tereſt in his effects, mult be regulated by the nature of the agreement 
out of which it ariſes. 3 

There are few mercantile companies, the ſtock of which does not 
in part conſiſt of landed property ; and in many of them, it is almott 
entirely compoſed of money lent out at intereſt, or ſecured on land, 
as was the caſe of the public banks in Scotland, before the buſineſs 
of negotiating bills of exchange was brought to its preſent height. It 
is, however, a ſettled point, that the ſhares in theſe companies, though 
incorporated by ſtatute, and having a perpetual ſucceſſion, deſcend to 
executors, as indeed was very ſolemnly determined, Dict. voce Heir 
and Executor, 1ſt July 1735, Sir John Dalrymple contra the Repre- 
ſentatives of Dame Jean Halkett. 

In the caſe of a bond ſubſcribed by many co-obligants, and con- 
taining an obligation to pay intereſt, or accompanied with heritable 
ſecurity, it ariſes from the nature of the tranſaction, that the repre- 
ſentatives of each correus ſhould be obliged to make payment, in the 

tame 
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ſame manner as if every one of them had, in a ſeparate writing, 
| | come under the ſame engagement. And-in-the caſe of landed pro- 
perty, or even bonds bearing intereſt, acquired by the members of 
1 a company which is finally diſſolved, the ſucceſſion of the guondam 
q partners would doubtleſs be regulated in the ſame way as if no co- 
| partnery had-ever exiſted. But in the preſent inſtance the company, 

though-it has given up trade, mult {till ſubſiſt for the purpoſe of 
paying its debts. And as the profit ariſing from the adventure would 
have been conſidered: to be of a moveable-nature, ſo as to enlarge the 
widow's {hare, juſtice requires, that a proportion of the loſs, if there 
is any, ſhould alſo fall on her. | 


The Lords found, "That the claim ariſing againſt the deceaſed as 
< a member of the partnerſhip of Douglas, Heron, and Company, 
„ was-of the nature of a-moveable debt, affecting the goods in com- 
„ munion between huſband and wife; and decerned.” 


Reporter, Lord Dreghorn. For the Widow, Blair. For Charles Campbell, Wight. 
Clerk, Siuclair. : 
| | | h e C. 
| No CVI. | January 27. 1790. 


PRIMROSE YOUNG, 
AGAINST 


CHARLES CAMPBELL. 


'ALIMENT— Found due to a widow by the repreſentatives of her huſband, 
her legal proviſions being inſufficient. | 

PHE huſband of Primroſe Young died in poſſeſſion of effects both 

| heritable and moveable. But in con:cquence of his engagements 


as a partner of Douglas, Heron, and Company, which were found 
to be a burden on his moveable eſtate “, ſhe could derive little or no 


See the preceding caſe. 
benefit 
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benefit from her jus relictæa, while the ſubjects liable to her claim of 
terce were too inconſiderable to afford her a ſufficient maintenance. 

She therefore inſtituted an action againſt Charles Campbell, the ne- 
phew and general repreſentative of her huſband, for a ſuitable ali- 
ment out of her huſband's whole effects. See 6th March 1776, Mac- 
culloch ; 15th December 1786, Maclean. | | 


It was conſidered as a fixed point, that an aliment was due, nor in- 


deed was this diſputed by the defender. 


The Lords found the purſuer intitled to an aliment; which, by a 
ſubſequent interlocutor of date 1oth March 1790, they fixed at L. 50, 
this being conſidered as equal to a fourth of the free produce of the 
effects belonging to the deceaſed, both heritable and moveable. 


Reporter, Lord Dreghorn. Act. M. Roſs. Alt. Maconochie. Clerk, Sinclair. 
C. 
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Sir WILLIAM DUNBAR, and others, 


AGAINST 


Sir JAMES SINCLAIR 


JURISDICTION. —MFMBER OF PARLIAMENT.-—Competent to try a 
party's right to a peerage, when lated as an objection to his continuance 


on the roll of freeholders. 


SN WILLIA DUNBAR and other freeholders of the county of 

M Caithneſs, made this objection againſt Sir James Sinclair's remain- 

ing on their roll, That though he had not aſſumed the honours of the 

Earldom of Caithneſs, he had acquired by ſucceſſion the right of that 
peerage. 

The objection having been repelled by the court of freeholders, a 

3 E petition 
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petition and complaint againſt that judgement was preferred, and fol- 
lowed with anſwers; after which a hearing in preſence took place, 
the chief ſubject of debate being, whether it was competent for the 
complainers to produce evidence of their allegation. In ſupport of 
the affirmative, they 


Pleaded : The Court, by various ſtatutes, has power, and is requi- 
red, to take cognizance of all queſtions reſpecting inrolment of free- 
holders, in which are comprehended ſuch as relate to the diſqualifi- 
cation ariſing from the ſtare of a peer. By the ſtatute of 16671, 
cap. 35. noblemen are expreſsly prohibited from acting as freehold- 
ers. 

A peerage is jus ſanguints, which inheres in the perſon, and cannot 
be abandoned. It was ſo determined in Lord Kuthen's caſe in 1640, 
and in that of the Viſcount of Purbeck in 1678. Peerage is no doubt 
a privilege; but it is likewiſe in the nature of an indiſpenſable «f- 

ce. 
8 The right to a peerage then, as ſoon as it has devolved, though 
not yet aſſumed by che party, creating a bar to inrolment, that point 
comes neceſſarily under the cognizance of the Court. Without ſuch 
incidental cognizance, the juriſdiction conferred and enjoined by the 
ſtatutes would be fruſtrated. = 

It is not extraordinary that matters ſhould be indirectly judged of 
in courts which, with regard to them, have no original juriſdiction, 
The Englith ſtatute of 7th and 8th William III. has enacted double 
damages as a penalty on officers making a falſe return of the elec- 
tion of a member of parliament, action for ſuch damages “ being 
« brought within 7wo years.” As the matter, however, might not be 
tried in the Houſe of Commons during thoſe two years, it has been 
found, that the merits of an election could to that effect be judged of 
by.the courts of law. Wynne verſus Middleton, anno 1745; Wil- 
ſon's Reports, 1. 125. In the ſame manner, a Committee of the Houſe 
of Commons lately, in Mr Douglas's caſe, heard evidence of his right 
to the peerage of Angus. 

In ſuch caſes, the maxim of law is, that Ci juriſdictio data gf, ea quo- 
que conceſſa eſſe videntur, fine quibus juriſdiftio explicari non potuit, I. 2. ff. 
de Juriſdict.; and it is obvious, that juriſdiction could not be explica- 
ted, were the cognizance of Judges nort'to. extend ro queſtions inci- 
dental to the matters at iſſue, though theſe would not have fallen un- 
der their original judicature. For example, ſuppoſe an eſtate convey- 
ed, or a legacy. bequeathed to a party, under the condition / Titiæ 
nußſerit, or non nufſerit : Or ſuppoſe in the Court of Julticiary the in- 
validity of a marriage were pleaded againſt the charge of bigamy; it 
is evident, that the queſtion of legal marriage, though proper to the 
conſiſtorial court, would then be judged of as relative to the point at 
iſſue. In the ſame way, Sheriffs are competent to the incidental trial 
of torgery, and the Commiſſary-court to the cognizance of idiotry, 
Erik. b. 1. tit. 2. $8.; Kames's Hiſtory. of Courts; Kilker. voce Idi- 
otry, And it is alſo manifeſt, that even courts of freeholders cannot 

5 judge 
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judge of the claims for inrolment made by perſons in the character 


of apparent heirs, or of huſbands, without determining —— ur 


the legality of marriage. 

Nor is there any reaſon why this collateral cognizance ſhould not 
comprehend rights of peerage as much as any other matters, If a 
bond be granted, or a legacy bequeathed, payable when the debtor 
or the heir ſhall ſucceed to a peerage ; or, in the frequent caſe of en- 
tails, as thoſe of the eſtates of Cumbernauld and of Panmure, where 
ſucceſſion to a peerage is made to infer a forfeiture, it is plain that 
juſtice could not be adminiſtered were this very point not diſcuſſ- 
ed. 

A remarkable inſtance of a court of law giving Judgement in re- 
gard to the right of peerage occurred in England in the caſe of the 
Earl of Banbury, who being brought to trial for murder before the 
Court of King's-Bench, pleaded the privilege of a peer, which that 
Court, after cognizance of his right, ſuſtained, though in oppoſition 
to a judgement of the Houſe of Lords. Skinner, 517 ; Salkeld, 


JOY 


Anſwered : It is admitted, that even the loweſt court in the king- 
dom may try incidentally the fact of poſſeſſion of peerage, when this 
is notorious and inconteſtible. But the formal cognizance of the ſtate 
of a peer, 1s peculiar to the Houſe of Lords acting in virtue of a re- 
ference by the King. 

Accordingly, were a perſon in the acknowledged poſſeſſion of the 
rights of peerage, to claim nevertheleſs, on the ground of ſome alled- 
ged detect in his patent, or failure in deſcent, the incompatible pri- 
vilege of inrolment as a freeholder, it ſeems certain that the court 
could not enter into ſuch an inveſtigation. It is evident that the ſame 
rule which would govern in that inſtance, muſt likewiſe regulate the 
preſent, the two caſes being convertible; and that rule is founded on 
the circumſtance of notoriety. 

Thus, ſince in certain caſes peers are exempted from making oath, 
nor can they, or even their widows, be apprehended under caption 
or ſecond diligence, every individual on any occaſion may lay claim 
to ſuch privileges; or on the ſame ground he may refuſe to ſerve as 
a juryman, or to ſubmit to trial as a commoner; but if his claims be 
not founded on notorious poſſeſſion, it is obvious they will not be 


permitted to interrupt the courſe of juſtice: Of which an inſtance late- 


ly occurred in the caſe of Sir Walter Montgomery, Who having 
brought a ſuſpenſion of a bill of caption, on the footing of his claim 
to the honours of Lord Lyle, which he offered to ſupport by a long 
detail of pedigree, the Court refuſed to enter into che invetligation, 
and repelled his plea. 

The fame circumſtance, of notorious right, ſcems to have been the 
ground of judgement in Lord Banbury's caſe, 

It has been ſuppoſed, that the Court would not heſitate to try the 
right of peerage, though only in remote pretence, as a condition of 
forfeiturc under an entail, But that caſe involving a patrimonial in- 

tereſt, 
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tereſt, ought at any rate to be diſtinguiſhed from the preſent, which 
reſpects only the franchiſe of a freeholder, 

In conſequence of this diſtinction, it has been often found, that it 
is jus lertii to freeholders to ſtate or entertain the objections, that the 
deeds laid before them for inrolment were contrary to the prohibi— 
tions of an entail, or that by thoſe conveyances ſuperiors were un- 
lawfully multiplied over the vallal, 


Replied : With regard to the diſtinction between ſuch rights of 
peerage as are obvious or inconteſtible, and thoſe in remote pretence, it 
is truly no other than that of an eaſter, as oppoſed to a more difficult 
inveſtigation ; a criterion that was never recogniſed. 

It is true indeed, that the courſe of juſtice ought not to be impe- 
ded by a perſon, not in poſſeſſion of the ſtate of a peer, claiming in that 


character an exemption from juries, captions, or the like, when it is 


his own fault that his /atus remains doubtful. But from this it will 


not follow, that one who has ſucceeded to a peerage, ſhould be per- 
mitted to avail himſelf of that very fault, in order to continue the ex- 


erciſe of a right to which he could otherwiſe have no claim. 

The inſtances given of irritancy 1n entails, or of the unlawfulneſs 
of multiplying ſuperiors, to which may be added the plea of death- 
bed, and the power of revoking donations inter virum et uxorem, all 
reſpect caſes where the ſole title of challenge being perſonal to an in- 
dividual, his acquieſcence renders the right complete and unexcep- 
tionable. While the party intereſted abſtained from the objection, 


it was no wonder that it was held to be jus zerti as to frecholders. 


« The Lords allowed the complainers to prove, That Sir James 
« Sinclair-of Mey, the perſon complained upon, has ſucceeded to the 
« title of the Earl of Caithneſs.” 


A petition reclaiming againſt this judgement was preſented, to 
which anſwers, by appointment, were given in; but the queſtion 
was not again brought to a deciſion. 


For the Complainer, Tait, et alii. Alt. Dean of Faculty, 5 G. Fergufſpm. Clerk, Home. 
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No CVIII. | February 4. 1790. 


COLL MACDONALD, 


AGAINST 


The Common Agent in the Sale of KINLOCH. 


PROcESs. Eyed of a decreet in abſence obtained in the Court of Seſſion, 
not preceded by a perſonal citation of the defender, 


I the year 1764, the predeceſſor of Coll Macdonald inſtituted an 
action in the Court of Seſſion againſt the late Mr Bruce of Kin- 
loch, for payment of money alledged to be due as the price of certain 
articles furniſhed to the defender much more than three years be- 

fore. 
The execution of the ſummons in this action bore, That the meſ- 
« ſenger had left a copy of the citation in the key- hole of the door 
« of the defender's dwelling-houſe, becauſe he could not get acceſs, 
e the door being locked ;” and a decreet in abſence was regularly 
obtained and extracted, | 

Mr Bruce, the defender, died in 1784. By this time his affairs 
had gone into diſorder ; a proceſs of ſale of his eſtate, and for rank- 
ing his creditors, had been brought, when the decreet already men- 
tioned was produced: but the Lord Ordinary not conſidering it as a 
ſufficient voucher of debt, refuſed to give it a place in the ranking. 
Coll Macdonald reclaimed, and 


Pleaded : The ſtatutes of 1672 and 1693, introducing the modern 
form of ſummons in the Court of Seſſion, have communicated to it 
the full effect of both the firſt and ſecond ſummonſes formerly in uſe; 
and as the laſt of theſe contained a ſpecial reference to oath, a de- 
creet in abſence obtained in that Court cannot, after the death of the 
defender, be ſet aſide for want of evidence, It is true, that the de- 
cifſions hitherto pronounced have related to caſes where the defend- 

er had been perſonally cited. But this circumſtance does not ſeem to be 
of any importance. A citation at the dwelling-houſe, or even an edic- 
tal one at the market-croſs of Edinburgh, and pier and ſhore of Leith, 
has been, by ſpecial enactment, declared to be equally formal with 
one executed againit the defender in perſon ; and thus it muſt be held 
praſumptiene juris et de jure, in all caſes where the ſtatutory ſolemnities 

have been obſerved, that the defender has beea ſufficiently put on his 
4 guard. 
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guard. Indeed, as it was not formerly neceſſary to execute the ſe- 
cond ſummons againſt the defender in perſon, provided the citation 
was given by a meſſenger at arms; to require this now to be 
done, would be to introduce an additional formality, where the le- 
gillature meant an abridgement of thoſe formerly practiſed, Act 1540, 
c. 75.3 23d July 1789, Blair contra the Common Agent in the ſale of 
Kinloch. 


At the time when this reclaiming petition was under conſideration, . 
it appeared from the ſale of the eſtate of Kinloch, that after paying 
the whole debts, including the one here claimed, there would be a 
reverſion to the repreſentatives of Mr Bruce. 


The Court however were of opinion, that the judgement of the 
Lord Ordinary was well founded. A decreet of the Court of Seſſion, 
pronounced 1n the abſence of the defender, if preceded by a perſonal 
citation, it was obſerved, had been long conſidered as unchallenge- 
able after his death, and adopting of a different rule might give oc- 
caſion to much embarraſſment and injuſtice, But where the de- 
fender had not been perſonally cited, and where it was at leaſt a 
poſſible caſe that he was equally ignorant of the decreet as of the 
ſummons on which it was founded, it would be hard, and in many 
caſes extremely unjuſt, to hold the proceedings as legal evidence of a 
claim otherwiſe unvouched. 


The Lords refuſed the petition without anſwers, 
Ordinary, Lord Arnkveruille. Act. Smyth. Clerk, Menzies. 


| bl 
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; No CIX. February 4. 1790. 
The TRUSTEES of DONALD SUTHERLAND, 


AGAINST 


The Honourable Mrs CLEMENTINA LOCK HART, and others. 


PROCESS.—Ffeft of a decreet in abſence obtained in an inferior Court, 
where the defender has not been perſonally cited. 


THX deceaſed Donald Sutherland ſued George Sinclair in the She— 
riff- court of Caithneſs, for payment of money ſaid to be due by 
an open account, which had lain over for more than three years. 

In this action Mr Sinclair the defender was not perſonally cited; 
and the decreet which followed, was pronounced without any appear- 
ance on his part. But in the courſe of certain proceedings which were 
afterwards held in the Court of Seſſion, where he had an opportunity 
of objecting to the claim founded on this decreet, and where he of- 
fered ſeveral objections to other claims which were made againſt him, 
no notice was taken of the way in which this decreet had been ob- 
tained. 

After the death, however, of Mr Sinclair, an objection was ſtated 
by Mrs Clementina Lockhart and others, who had ſucceeded to him, 
and who contended, that a decreet ſuch as this, obtained in abſence, 
without citing the defender perſonally, and upon a claim which, in 
conſequence of the ſtatute of 1579, could only be verified by the oath 
or writing of the party, could be of no avail. 

The difference between this caſe and thoſe lately reported *, was, 
that the decreet had been pronounced in an inferior court, to which 
the enactments in 1672 and 1693 did not apply. The general argu=" 
ment being much the ſame in all of them, it muſt be unneceſlary to 
repeat it. The rules eſtabliſhed with regard to decreets in abſence 

ſeemed to be theſe : 
I. That a decreet in abſence proceeding on a perſonal citation, 
could not, after the death of the defender, be challenged for want of 
evidence. | 

2. That where a decreet in abſence had been preceded by 1 no per- 

ſonal citation, unleſs the purſuer had, by the authority of the judge, 


See the preceding Caſe. See alſo 23d July 1789, Blair. 


intimated 
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e to the defender his reſolution of making a reference to oath, 
it was competent, not only to the creditors, but alſo to the repreſen- 
tatives of the defender, to bring it under challenge at any time, and 


that it would be neceſſary for the purſuer to ſupport the decreet by 


the ſame evidence which would have been required, if appearance had 

been made for the defender. 
3. That even where the defender had not been cited perſonally, 

and where there had been no intimated reference to oath, a decreet 


in abſence would be ſuſtained after his death, if it appeared that, af- 
ter having a proper opportunity of objecting to the proceedings as 


having been held without ſufficient evidence, he had allowed them 


td paſs without challenge. 


In this caſe, where the defender had omitted to call in queſtion 
the validity of the decreet, when ſuch circumſtances occurred as muſt 


have led him to do ſo, if he had conſidered the claim to be an unjuſt 


one, 


The Lords adhered to the judgement of the Lord Ordinary, which 


© er- ruled the objection to the decreet.“ 


Ordinary, Lord Rockville. Act. Macleod-Bannatyne, Dalzell, Alt. Honyman. Clerk, Menzies. 


C. 


MCL - | February g. 1790. 
ANDREW S COT r. 


AGAINST 


JOHN VEITCH, and others. 


BAN kRUPT.— Act, 1783. A perſon carrying on the trade of building, 
though a writer by profeſſion, intitled to the benefit of that flatute. 


* agent in the Court of Seſſion, but who had engaged in the bu- 
ſineſs of building houſes for ſale, preſented a petition for ſeque- 
ſtration under the authority of the ſtatute of 1783. On the part of 


ſome of his creditors, it was 
Objefted : 
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 0bjefted : That the application was not warranted by the ſtatute, 
the petitioner being by profeſſion a writer, and not, according to its 
terms, either a merchant or a manufacturer, artificer, or mechanic. 


The Court however conſidered the petitioner, notwithſtanding the 
different narure of his principal profeſſion, as within the deſcription 
of the ſtatute, and therefore 


The Lords awarded the ſequeſtration, and upon adviſing a re- 
claiming petition, with anſwers, adhered to that judgement. 


For Scott, &c. G. Ferguſſon. Alt. N. Ferguſſon. Clerk, Menzies. 


Ne CI. 1 1 February 9. 1790. 


The TRUSTEES of FRASER of L OVA, 
AGAINST 


ALEXANDER CHISHOLM. 


Led 


WapsEeT.—PFeu-duties may be the ſubje of a proper wadſet,” even where 
they are due by the wadſetter himſelf. 


TI family of Lovat were ſuperiors of certain lands held by the 
predeceſſor of Mr Chiſholm. In 1637, the former, on receiving 
the ſum of L. 8000 merks, iold and diſponed to the latter the feu- du- 
ties ariſing out of theſe lands, which amounted to 663 merks, redeem- 
able upon payment of the firſt- mentioned ſum. This conveyance con- 
tained a precept of ſeiſin, and infeftment followed. | 
At this time the rate of intereſt authoriſed by law was 8 per cent. 
ſo that the feu-duties to be retained exceeded what could have 
been demanded for the uſe of the money lent out in the ordinary 
way. The creditor was alſo authoriſed to ſeek repayment of the 
ſums advanced, if at any time the rate of intereſt ſhould be in- 


creaſed, 
4 G The 
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intimated to the defender his reſolution of making a reference to oath, 
it was competent, not only to the creditors, but alſo to the repreſen- 
tatives of the defender, to bring it under challenge at any time, and 
that it would be neceſſary for the purſuer to ſupport the decreet by 
the ſame evidence which would have been required, if appearance had 
been made for the defender. | 

3. That even where the defender had not been cited perſonally, 
and where there had been no intimated reference to oath, a decreet 
in abſence would be ſuſtained after his death, if it appeared that, af- 
ter having a proper opportunity of objecting to the proceedings as 
having been held without ſufficient evidence, he had allowed them 
td paſs without challenge. 


In this caſe, where the defender had omitted to call in queſtion 
the validity of the decreet, when ſuch circumſtances occurred as muſt 
have led him to do fo, if he had conſidered the claim to be an unjuſt 


one, 


The Lords adhered to the judgement of the Lord Ordinary, which 
« over- ruled the objection to the decreet.” 


Ordinary, Lord Rockville. AQ. Macleod-Bannatyne, Dalzell, Alt. Henyman. Clerk, Menzies. | 
C. 


No CX. February g. 1790. 
ANDREW $SCOTT, 


AGAINST 


JOHN VEITCH, and others. 


BaNKRUPT.—AQt, 1783. A perſon carrying on the trade of building, 
though a writer by profeſſion, intitled to the benefit of that flatute. 


8 agent in the Court of Seſſion, but who had engaged in the bu- 
ſineſs of building houſes for ſale, preſented a petition for ſeque- 
ſtration under the authority of the ſtatute of 1783. On the part of 


ſome of his creditors, it was 
| Objeated : 
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Objected: That the application was not warranted by the ſtatute, 
the petitioner being by profeſſion a writer, and not, according to its 
terms, either a merchant or a manufacturer, artificer, or mechanic. 


The Court however conſidered the petitioner, notwithſtanding the 
different nature of his principal profeſſion, as within the deſcription 
of the ſtatute, and therefore 


The Lords awarded the ſequeſtration, and upon adviſing a re- 
claiming petition, with anſwers, adhered to that judgement. 


For Scott, &c. G. Ferguſſon. Alt. N. Ferguſon. Clerk, Menzies, 


No CXI, | February 9. 1790. 


The TRUSTEES of FRASER of LOVAT, 
AGAINST 


ALEXANDER CHISHOLM. 


WaDsSET.—FPeu-duties may be the ſubjeF of a proper wadſet, even where 
they are due by the wadſetter himſelf. 


HE family of Lovat were ſuperiors of certain lands held by the 

predeceſſor of Mr Chiſholm. In 1637, the former, on receiving 

the ſum of L. 8000 merks, told and diſponed to the latter the feu-du- 

ties ariſing out of theſe lands, which amounted to 663 merks, redeem- 

able upon payment of the firſt-mentioned ſum. This conveyance con- 
tained a precept of ſeiſin, and infeftment followed. 

At this time the rate of intereſt authoriſed by law was 8 per cent. 
ſo that the feu-duties to be retained exceeded what could have 
been demanded for the uſe of the money lent out in the ordinary 
way. The creditor was alſo authoriſed to ſeek repayment of the 
ſums advanced, if at any time the rate of intereſt ſhould be in- 


creaſed, 
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The debtor farther became bound “ to warrant all and haill the fore. 
„ ſaid ſum of 663 merks, to be yearly uplifted and retained in and 
„by all things, and to be fate and free from all and ſundry perils, 
« dangers, accidents, claggs, claims, and inconveniencies whatever, 
« as well named as not named, preſent, bygone, and to come, againſt 
all mortals, as law will, whereby rhe ſaid annualrent, or any part 
% thereof, may be evicted or the grantee debarred from the upta- 
« king and detaining thereof.” 

By different ſtatures in 1646, 1661, and 1713, the rate of intereſt 
was lowered to 6", to 6, and at laſt to 5 per cent. But owing to va- 
rious circumſtances, it was not till 2 1788 that an action was 
brought by the Truſtees of Mr Fraſer of Lovat for aſcertaining the 
nature of the above-recited agreement. 

The chief queſtion was, whether the right of the defender, Mr 
Chiſholm, was to be conſidered as a proper wadſet. For the purſuers, 
it was 


Lag 
* 


Pleaded : In a proper wadſet, the creditor is allowed to apply to his 
own ule the whole produce of the lands conveyed to him, without 
any obligation to account, although the ſums he thus receives may 
conſiderably exceed the legal intereſt of the money lent; and this may 
be conſidered as an equitable agreement, where the creditor's expecta- 
tion of repayment is made entirely to reſt on the uncertain value of land- 
ed property. Here the ſituation of matters is widely different. It is not 
the lands, either in property or ſuperiority, which are here conveyed, 
but certain and determinate feu- duties, exceeding the legal intereſt of 
the money, even when this was at its utmoſt height, and exigible 
from the creditor himſelf. Befides, he has not only ſtipulated that 
theſe feu-duties ſhould at all times remain undiminiſhed, but al- 
ſo, that on an augmentation of the legal rate of intereſt, he ſhould 
be allowed to demand payment of the ſums advanced by him. If 
ſuch a right as this can be conſidered as authoriſed by law, it mult be 
viewed as an improper wadlet, extinguiſhable, and, in fact, long ago 
extinguiſhed, by poſſeſſion. Bank. b. 2. tit. 10. § 19. 20. ; Erik. b. 2. 
tit 8. § 26. 28.; 1oth July 1718, Doull contra the Creditors of Win- 
ter field. 


Anſwered : An agreement, whereby a creditor accepts of the ſecu- 
rity of lands, or of the produce of them, in lieu of the perſonal obli- 
gation of his debtor, cannot be conſidered as illegal or uſurious. 
There is as little reaſon to conſider the bargain here occurring as an 
improper wadſet, as has ſometimes been done, even where there was 
no authority for redemanding the ſums lent, if it appeared that 
the creditor had guarded againſt the hazard of getting leſs than 
what had been originally advanced by him, with the intereſt ari- 
ſing on it. In the preſent caſe, the riſk run by the creditor is unque- 
ſtionable ; the obligation of warrandice, though inaccurately expreſſ- 
ed, relating only to the right of levying the feu-duties, without in- 
ſuring the permanency of them, while the Power of requiſition is - 
mite 
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mited to the caſe of an alteration of the law reſpecting the rate of in- 
tereſt, | 
That the ſubject of this wadſet was thoſe feu-duties which at the 
time were due by the creditor himſelf, cannor be thought of any im- 
ortance. This circumſtance was merely of a temporary nature, as 
the lands might be ſold, while the wadſet was retained ; and even 
while both continued in the ſame perſon, the lands might be ſo 
much diminithed in their value, as not to yield an adequate ſecurity 
for the money lent, with the growing intereſt. Ir is equally unim- 
portant, that the feu-duties alone were wadſetted, without any con- 
veyance of the lands themſelves, the one being as much the ſubject of 
infeudation as the other, Stair, b. 2. tit. 10. { 9. 11. | 


The only difficulty ſeemed to ariſe from the manner in which the 
clauſe of warrandice was worded, ſome of the Judges conſidering it 
as inſuring the extent of the feu- duties, as well as the right of levying 
them. The majority, however, were of a different opinion. 


The queſtion being reported to the Court on informations, 


The Lords found, “ That the wadſet entered into in 1637, between 
« Hugh, then Lord Lovat, and his brother, on the one part, and 
„ Alexander Chiſholm of Comar, on the other part, of the lands 
« therein mentioned, was a proper wadſet, which is redeemable only 
„on payment of the wadſet-ſum entire.“ 


A reclaiming petition was preferred for the purſuers, which was 
refuſed without anſwers, 2 


Reporter, Lord Eftorave. Act. 5 I air , Honyman. Alt. Vi igt. Clerk, Gordon, 
C. 
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Ne CXII. February 11.1790. 


ATTORNEY of JAMES CANTLEY, 


AGAINST 


THOMAS. ROBERTSON. 


PAcTUM ILLICITUM.—Zow far a Scotſman carrying on trade abroad, 
has action in this country for the price of contraband good«. 


n ſent, by a ſhip bound to Rotterdam, and from thence 
back to Scotland, a commiſſion to a trader in that place for a 
quantity of gin. The perſon to whom the commiſſion was directed 
not being found, the ſhipmaſter applied to Cantley, then ſettled at 


Rotterdam, but who was a native of Britain, had formerly car- 
ried on a ſmuggling traffic in the north of Scotland, and ſtill held 


correſpondence with people of this country engaged in illicit trade. 
Cantley on this wrote to Robertſon, deſiring authority to execute 
his order, and requiring either a remittance for paying the ſhipmaſter 
his freight in money, or an order for the payment of it in goods. 
Robertſon in anſwer gave the authority required, and ordered the 
freight to be paid in goods at the rate of ix ſbillings per anker, being 


greatly beyond the allowance in fair trade. He added, in a poſtſcript 


to his letter, that “ he expected his goods to be delivered at Collie- 


« ſton,” which is a noted place of rendezvous for {muyglers. 


Cantley ſhipped the goods, and took from the ſhipmaſter a bill of 


lading, containing an exception of ſea-hazard and ſearchers; and it 


bore the receipt of the above-mentioned rate of freight. 
The cargo was ſeized on the coaſt of Scotland by the officers of the 


revenue; and Cantley having raiſed an action, in the name gf an at- 


torney, againſt Robertſon, 


The defender pleaded: The action being founded on a patum illicitum, 
ought to be diſmiſſed, the purſuer having been an acceſſory to the 
ſmuggling tranſaction. Mere knowledge, it may be admitted, that 
the buyer is acting for a Britith ſmuggler, and that ſmuggling is the 
object of the tranſaction, is not ſufficient to conſtitute ſuch acceſſion; 
but, joined to this knowledge, there was in the preſent caſe an actual 
participation, by the purſuer's ſoliciting the commiſſion, and by the 
whole other circumſtances of the caſe. 

The laws of this country will not permit a foreigner, more than a 
native, to violate them. Hence, the goods of a foreign merchant, ſei- 

| zed 


Feb. 1790. COURT OF SESSION. 211 


zed in the act of ſmuggling, are equally liable to confiſcation as if 
they had been thoſe of a ſubject; nor will action at his inſtance be 
ſuſtained, if he be a party to the ſmuggle. But the acceſſion of a na- 
tive to an adventure in illicit trade, will be evinced by {lighter cir- 
cumſtances than where a ſtranger is concerned, who owes no alle- 
giance to our laws. Were a rebellion to exiſt in this country, a na- 
tive reſiding abroad who ſhould furniſh arms which he knew were to 
be employed againſt the government, would ſtand in a very different 
predicament from that of a foreigner entering into the ſame tranſac- 
tion. 

It may be added, that nothing contributes ſo much to the increaſe 
of contraband trade, as the interference of natives of Britain when 
abroad, whoſe knowledge of the country and of its inhabitants gives 
them ſo peculiar an advantage, which therefore it is highly neceſſary 
to check. 

In conformity to theſe obſervations was the deciſion in 1779, in 
the caſe of Sibbald and Company contra Wallace *; and in the Court 
of King's-Bench, the Engliſh judges, in the caſe of Biggs and others 
contra Lawrence, 18th November 1789, refuſed action on this ground, 
that the plaintiffs, Britiſh ſubjects carrying on merchandiſe abroad, 
ated illegally in furniſhing- goods which they knew were to be im- 
ported into Britain in defiance of its revenue-laws, 


Anſwered : A merchant having his reſidence abroad, whether a na- 
tive of this country or a foreigner, is intitled to action here for the 
price of commodities ſold by him, although he knew it was the in- 
tention of the buyer to import them in prejudice of the revenue, if he 
himſelf had no farther concern in the ſmuggle. This ſeems to be 
admitted; and were there any law to the contrary, it would lay ſuch 
an embargo on the freedom of commerce, as it could hardly ſurvive. 
Nor is it any objection to ſo obvious a doctrine, that Britiſh ſubjects 
in foreign countries are prevented by their allegiance from furniſhing, 
in the way of trade, warlike implements to be employed againſt our 
government, which would be a true crime, a miſpriſion of treaſon ; 
whereas treſpaſſing upon the revenue-laws 1s not 1n itſelf immoral, 
being rendered criminal by poſitive law only, which is not of force 
beyond its territory. | | 
Accordingly, that action ought to be ſuſtained in ſuch caſes, has 
been repeatedly found, Walker contra Falconar, 21ſt February 1757, 
and Moir and Irvine contra Steven, 13th November 1765. Nor is the 
caſe of Sibbald and Company of a contrary tendency ; for there the 
ſmuggling bargain was entered into, not with a merchant reſiding 
abroad, but with a native at home, who engaged himſelf to import 
contraband goods, in defiance of the very laws to which he was ſub- 
je at the time. 
In like manner, in England, action was ſuſtained for the price of 
contraband goods, becaule, in the words of Lord Mansfield, “though 


* Not Collected. | 


3H * the 


5 DECISIONS OF THE N®.CXIL 


e the ſeller knew what the buyer was going to do with the goods, he 
e had no concern in the tranſaction itſelf;“ Holman ver/us Johnſon, 
Cowper's Reports, p. 341. As to the caſe of Biggs contra Lawrence, 
the tranſaction took place between parties in Britain, in the ſame man- 
ner as in that of Sibbald above mentioned. 

Before the defence be ſuſtained then, ſome acceſſion to the running 
of the goods muſt be ſhown on the part of the purſuer. This could 
only be, by his having an active hand in the importation, by his be- 
ing concerned in the profit or loſs of the adventure, or by the pay- 
ment of the price being made to depend upon the ſafe arrival of the 
goods. Nothing however of that kind appears from the Hecies fa#t ; 
nor indeed any thing farther on the part of the purſuer, than the 
knowledge of a deſign to run the goods, and a natural deſire of a 
profitable tranſaction in the way of his buſineſs. It ſeems. impoſſible 
to conceive that he could have been liable to penalties for illegal im- 
-portation had he returned to Scotland, as the ſhipmaſter or the defen- 
der would have been; which is the criterion by which to aſcertain the 
point of acceſſion. 


Replied: It appears from the report in the caſe of Holman, that the 
ſellers were a foreign company bearing no allegiance to Great Bri- 
tain. | 


The Lord Ordinary ſuſtained action; and the Court at firſt adhe- 


red to that interlocutor. 


But a reclaiming petition, with anſwers, having come to be ad- 
viſed, 


By ſome of the Judges the idea ſeemed to be entertained, that in 
caſes of this nature, even without participation, from knowledge alone 
of the buyer's purpoſe, the ſale becomes an illegal act, ſo as to bar 
ation. A Britilh merchant carrying on trade abroad, it was obſer- 
ved, is by no means to be conſidered in the ſame light as a foreigner. 
He ſtill continues bound by his allegiance to this country. If in fur- 
niſhing arms to. rebellious ſubjects he would be guilty of treaſon, his 
affording to ſmugglers the means of infringing the .revenue-laws is 
alſo a public offence, even ſmuggling being a ſpecies of rebellion, 


The. Lords, by a very narrow majority, © altered. their former in- 
« terlocutor, and aſſoilzied the defender.” 


A reclaiming petition having been preſeated. againſt this judgement» 
it.was, by the ſame narrow majority, . refuſed without anſwers. 


Lord Ordinary, Storefie!ld. Act. Dean of Faculty, Alt. Maconochie. Clerk, Home. 
8. 
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No (XIII. | February 12. 1790. 


ROBERT-BRUCE-A#NEAS MACLEOD, and DAVID 
URQUHART, 


AGAINST 


H U H R O0 8 E. 


MEMBER OF PARTLIAM ENT. hat deemed a refuſal to take the oath 
introduced by the 7th Geo, Il. cap. 16. 


| M* Ros E was inrolled among the freeholders in the county of 

Cromarty, as wadſetter of the ſuperiority of certain lands. He 
afterwards acquired the right of reverſion; and being thus fully veſt- 
ed in the ſuperiority, he conveyed the fee of it to another perſon, 
reſerving to himſelf the liferent. After this, Mr Roſe reſtricted his 
liferent to certain parts of the eſtate, in virtue of which he had been 
inrolled, ſtill however retaining as much as in point of valuation in- 
titled him to ſtand on the roll of freeholders. 

While matters were in this ſituation, an objection to Mr Roſe's 
continuing on the roll, was, in terms of the ſtatute 16th Geo. II. lod- 
ged by Meſſ. Macleod and Urquhart, two freeholders in the county. 
Mr Roſe at the ſame time preferred a petition to the freeholders, ſta- 
ting the proceedings which had been held, and deſiring to be conti- 
nued on the roll, in virtue of the right of liferent ill belonging to 
him. 

When the Michaelmas meeting in 1789 was conſtituted, Mr Roſe 
was not preſent, and accordingly his name was not mentioned i in the 
minutes taken down by the clerk. But having afterwards come into 
the court- room, without, however, proceeding to qualify himſelf for 
voting by taking the oaths to government, Meſſ. Macleod and Ur- 
quhart tendered to him the oath of truſt and poſſeſſion introduced by 
7th Geo. II. On this Mr Roſe quitted the room, ſaying, that he was 
not a member of the meeting. As ſoon as he was gone, it was pro- 
poſed in his behalf, that the freeholders ſhould take under their con- 
ſideration what had been {ſtated in his petition. 

A majority of the freeholders determined, that Mr Roſe's name 
ſhould not be expunged. They immediately after over-ruled the ob- 
jection that had been lodged againſt him; and likewiſe found, that 


he ſhould retain his place on the roll. 
2 In 
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In a complaint to the Court of __—_ Meſſ. Macleod and Ur- 


quhart 


Pleaded : Any perſon claiming to vote for a member of parliament, 
or having a right to vote in adjuſling the roll of freeholders, may, in vir- 
tue of the ſtatute of his late Majeſty, be required by any freeholder 
then preſent, to take the oath thereby introduced, in order to ſhow 
that he is in the right and poſſeſſion of the lands in virtue of which 
he was inrolled; and in caſe of his refuſal, his name muſt be expun- 


ged from the roll of freeholders. Hence, after Mr Roſe had declined 
to take the oath when legally tendered to him, the freeholders did 
wrong in allowing him to continue on the roll. 


Whether Mr Roſe, after being expunged, could have been again 
inrolled in virtue of a new claim, is of no importance. Not being 
Judged of in the freeholders court, this queſtion cannot be the ſubject 


of deliberation in the Court of Seſſion. Indeed, - were Mr Roſe's BS 
hold- qualification ever ſo unexceptionable as it now ſtands, it is evi- 
dent, that after having undergone ſo material an alteration in his cir. 
cumſtances, he ought not to be allowed to retain his former place on 


the roll, gth December 1780, George Ferguſſon contra Mungo Camp- 
bell; 1784 Brodie contra Urquhart. 


Anſwered : The oath introduced by the 7th of the late King, in- 
ſtead of the one preſcribed by the 12th Ann. can only be tendered 
to a freeholder when he is proceeding to vote in the election of a 
member, or in adjuſting the roll of freeholders; and therefore, as 
Mr Roſe had not even, by taking the oaths to government, put him- 
ſelf in a ſituation to act as a frecholder, there was no room for try- 
ing the validity of his qualification in the way here pointed our. 
In the caſe of a perſon admitted to the roll as the proprietor 
of a great eſtate, it has ever been underſtood, that his inrol- 
ment is effectual, notwithſtanding any partial alienation, if the 
lands retained by him are ſufficient for giving a Tight to vote. And 
the judgement of the freeholders muſt here be conſidered in the ſame 
light, as if, before entering into the queſtion, whether, on account of 
Mr Roſe's declining to take the oath, he ſhould be expunged from the 
roll, they had proceeded to give a determination on the claim of re- 
ſtriction given in for him, in which caſe it is impoſſible to doubt 
that Mr Roſe would have acted differently. The authorities quoted 
on the other ſide are quite inapplicable. In both caſes, the freehold- 
ers required to take the oath had previouſly acted as conſtituent 
members of the meeting, having voted in the election of preſes and 


clerk. 


Replied : The preſent caſe has no affinity to that of a freeholder who 
has conveyed away a part of the lands which belonged to him when 
he was inrolled; Mr Roſe's original titles, and thoſe on which he 
muſt now claim, being eſſentially different. But were the caſes pre- 


ciſely the ſame, it would be of no conſcquence for whatever might 
have 
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have been ſaid, if, before determining with regard to the propriety of 
putting the oath, the freeholders had reſtricted Mr Roſe's claim, and 
if after this Mr Roſe had declared his willingneſs to ſwear, the deter- 
mination of the Court of review muſt be regulated by the proceed- 
ings as they actually took place. 


The firſt judgement of the Court was, for © diſmiſling the com- 
« plaint.“ 


But after adviſing a reclaiming petition, which was followed with 
anſwers, 


The Lords found, That Mr Roſe having refuſed to take the oath 
« of truſt and poſſeſſion, his name ought to have been expunged trom 


« the roll,” 
Act. Blair, Aberecromby. Alt. Wight, Rolland. Clerk, Gordon. 
C. 
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JOHN DUN, 


AGAINST 


WILLIAM COLHOUN. 


UsuRy.—4 bill for the amount of annualrents, in which were included 


accumulations of intereſt made half yearly, ſet afide, action being ſuſtain- 
ed for principal and annualrents as payable by the original obligation. 


COrnoon. at the term of Martinmas 1774, granted to Dun a 
bond for L. 1000, payable at the ſucceeding Martinmas, with 
the legal intereſt for that firſt year, and until payment. 

Some years after, when the parties came to ſettle accounts, Dun ſta- 
ted intereſt ſeparately for each half year, upon which different ſums 
he again reckoned intereſt; and he obtained from Colhoun a bill for 
L. 473, partly compoſed of thoſe 1 of annualrent. 1 
"of 
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An action having been brought for payment both of the bond and 
of the bill, the defender 


Pleaded : By act of parliament in 1621, cap. 28. money-lenders are 
prohibited from“ craving or receiving annual therefor, until the 
term of payment of their bonds be firſt come;” and it is declared, 
«that the contraveners of this ſtatute ſhall be punithed as unlawful 
e uſurers;” in which puniſhment is included the annulling of the 
obligation for the debt. In this caſe however the purſuer has, du- 
ring a long period, craved, and in effect received, annualrent half a year 
before the term of payment, ſo that he falls under the deſcription of 
this ſtatute, | 

Again, it is by act 12th of Q. Anne, c. 15. enacted, That all 
bonds. for payment of money lent, whereupon or whereby there 
« ſhall be received or taken above L. 5 in the L. 100 for a year, and 
ſo after that rate for a longer or ſhorter tinie, ſhall be utterly void, 
« and that the receiver ſhall forfeit the treble value of the money lent.” 
Now the purſuer has evidently © taken more than after the rate of 
« L.5 in the L. 100 for a year,” that being the term before the expi- 
ration of which no intereſt was due by the bond. 


Anfwered : The object of the act 1621 was not to prevent the pay- 
ment of intereſt half yearly, or for any period already paſt, but mere- 
ly to prohibit a whole year's intereſt being received at the time of 
lending, by which means a rate of annualrent higher than the legal one 
would be exacted. That enactment, however, is now circumſcribed 
by the ſtatute of Q. Anne. . 

The laſt- mentioned ſtatute is likewiſe calculated to debar lenders 
from extorting more than the legal annualrent for the time of the for- 
bearance of payment; and accordingly when the rate of intereſt for 
a year is mentioned, it is added, © and ſo after that rate for a ſhorter 
« or longer period.” This rate the purſuer has not exceeded. Nor 
is there any thing uſurious or improper in reckoning annualrent of 
half. yearly intereſts, which is juſtified by the ordinary practice of 
bankers and others. Vid. Bacon's Abridgement, voce Uſury. 

Bur although the receiving of intereſt in this caſe had been uſu- 
rious, and had ſubjected the purſuer to the penalty of treble value, 
which, in the preſent action, is not even claimed, yet the bond or 
the bill themſelves, as they bear no. unlawful ſtipulation, would not 
be ' forfeited; for thoſe obligations only are declared to be void, 
« whereupon or Thereby above L. 5 in the L. 100 ſhall be taken.“ 
Such has been uniformly the deciſion of the Engliſh courts. Haw- 


kins' Pleas of the Crown, 247. § 14. 


Replied : in Atkin's Reports, 3. 154. Adlington ver/us Carr and An- 
drews, zd July 1744, the opinion of Lord Chancellor Hardwicke to 


the contrary is ſtated. 


The. Lord Ordinary at firſt pronounced the following judgement: 
: | « Finds 
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« Finds no ſafficient cauſe for applying the penal ſtatutes againſt 
« uſury 1n this caſe; but finds ſufficient ground in law and equity 

« for reducing and reſtricting the purſuer's claim to the original prin- 
« cipal ſum and annualrent, without any accumulations,” 


His Lordſhip having afterwards reported the cauſe, the Court in 
effect adopted the ſame interlocutor by the following: 


„The Lords repel the defences pleaded againſt payment of the 
bond purſued for; and find, that no action can lie upon the bill, 
in reſpect the ſame was in part made up of undue exactions; and 
that the purſuer's claim muſt be reſtricted to the principal ſum 
« contained 1n the bond, and annualrent thereof.” 


= 
eo — 


Lag 
* 


Reporter, Lord Gardenſton. Act. Dean of Faculty. Alt. M. Roſs, | Clerk, Hime. 
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No CXV, February 17. 1790. 


The BANK of SCOTLAND, 
AGAI-NST 


The CREDITORS of DANIEL TELFER. 


Walr.Exror in the name ue of one of the witneſſes inſerted in the teſting 
clauſe of a bond, how far remediable. 


MX DANIEL TELFER having, alongſt with ſeveral others, inter- 

poſed his credit with the Bank of Scotland for the partners of a 
mercantile company, the bond executed for this purpoſe was regular- 
ly ſubſcribed by him; and oppoſite to his ſubſcription, thoſe of Alex- 
ander- Gilleſpie and Robert Dick/on were annexed as witneſſes. 

This bond was tranſmitted to Mr James Fraſer the ſecretary of the 
bank, by whom it had been written; and he immediately filled up 
the blank which had been left for inſerting the names and deſigna- 
tions of the witneſſes. So far as related to Mr Telfer, the teſting 
clauſe mentioned his having ſubſcribed “ before Alexander Gillefpie 
„ vintner at Douglas Mill, and Robert Gibſon his ſervant,” 

After 
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After this, the bond remained for a conſiderable time in the 


cuftody of the Bank. A notorial copy of it was taken; and the 


perſons for whoſe accommodation it was granted having become 
bankrupt, a claim was made for the Bank in the diſtribution of their 
effects. But during all theſe proceedings, the bond had never been 
put on record, nor exhibired judicially. | 
Mr Telfer conveyed his eſtate to a truſtee for his creditors, who 


diſcovered the blunder that had been committed in filling up the 


teſting clauſe, one of the witneſles being named Robert Gibſon inſtead 
of Robert Dick/on ; upon which Mr Fraſer, the ſecretary of the Bank, 
made the following addition to it: © I ſay Robert Dickſon his ſervant, 
« the word © Gib/or' being a chirographical error of the writer in fill- 
ing up the laſt line of the teſting clauſe, all written by the ſaid 
<« James Fraſer.” In a bill of ſuſpenſion preferred by the truſtee for 


Mr Telfer's creditors, it was 


Pleaded : By our ancient law, it was ſufficient that the ſubſcrip- 
tion of the party ſhould be authenticated by credible witneſſes who 
were preſent at the execution of the deed. Bur as this opened a door 
to many frauds, by the latitude given 1n receiving the teſtimony of 
any perſon who would ſwear to the actual ſubſcription, the ſtatute of 
1681 wiſely provided, that the witneſſes ſhould ſubſcribe along with 
the party, and that their names and deſignations, as well as thoſe of 
the writer of the deed, ſhould be inſerted in the body of it; and 
« that all ſuch writings wherein the writer and witneſſes are not de- 
e ſigned, ſhould be null, and ſhould not be ſuppliable by conde- 
« ſcending upon the writer, or the deſignations of the writer or 


« witneſles.” The bond in queſtion, therefore, as it was made out, 


was illegal and void, Robert Dickſon, who ſubſcribed as one of the 
witneſſes, not being deſigned, while Robert Gibſon, whoſe name ap- 
ears in the teſting clauſe, has not ſubſcribed. 

The method which has been taken to remove this imperfection, 
does not appear to be warranted by the law. It it be incompetenr, 
where the ſubſcribing witneſſes are not deſigned, to bring a proof 
who thoſe witnelles were, it muſt be ſtill more ſo, without any proof, 
to ſubſtitute other names and deſignations, inſtead of thoſe which 
were originally inſerted. In the many recent caſes where an error in 
the names of the witneſſes has been found to be a fatal one, it never 
occurred, that by the expedient here uſed the objection might be re- 
moved. | 

It is of no conſequence, that the alteration was performed before 
the document had been produced in a court of juſtice; no reaſon can 
be given for a diſtinction ſo arbitrary. It is indeed uſual, at the time 
of ſubſcribing a deed, to leave a blank for the teſting clauſe, this being 
afterwards filled up by the writer. But from this practice, though it 


were more regular than it is, it will not follow, that the teſting clauſe, 


after it is once filled up, may at any time be altered and amended at 


his pleaſure, Such a latitude, allowed at a period when falſe writings 
| | a are 
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are every day becoming more common, would be attended with the 
moſt miſchievous conſequences. Indeed the objection ſeems to be the 
ſtronger in this caſe, as it is not expreſsly ſaid, whether the author 
of the alteration was the writer of the deed, or whether it was per- 
formed by ſome other perſon, Fountainhall, 15th July 1707, Aber- 
crombie contra Innes; 26th December 1752, Creditors of Graham 
contra Grierſon; 17th November 1587,  Archibalds contra Marſhall ; 
28th November 1787, Douglas, Heron, and Company contra Mrs He- 
len Clerk. 


Anſwered : Though it is required by the enactment of 1681, that 
the names and deſignations of the writer and witneſſes ſhould be in- 
ſerted in the body of every written inſtrument, it is no where ſaid, 
that this is to be done at the time when the writing is ſubſcribed by the 
granter. Where the parties ſubſcribing live at a diſtance from each 
other, or from the writer of the deed, and in mauy other caſes, that 
would be impracticable; and hence it is uſual, between the clauſe 
authoriſing the regiſtration and the ſubſcription of the party, to leave 
a blank for this purpoſe, which is afterwards filled up. It often 
happens too, that in opening the repoſitories of perſons deceaſed, 
bonds and other documents are diſcovered without any teſting clauſe, 
but accompanied with a note of the names and deſignations of the 
witneſſes, which is underſtood to be a ſufficient authority for ſupply- 
ing the defect, even after the death of thoſe who were parties to the 
deed. | 3 | 

Thus it is evident that the bond in queſtion, though ſubſcri- 
bed by the debtor when the teſting clauſe was awanting, might be 
afterwards rendered complete by inſerting the names and deſignations 
of thoſe who had ſubſcribed as witneſſes. And as it will not be diſ- 
puted, that an error in tranſcribing the name of one of the witneſſes, 
might at the time be rectified either by an eraſure, or by ſuch an ex- 
planation as was here given, it ſeems impoſſible with reaſon to main- 
tain, that this may not be done at any time when the teſting clauſe 
itſelf may be filled up; that 1s, at any time before the writing 1s made 
the ſubject of litigation, when the rule is, that Pendente lite nil inno- 
vandum, The obſervation, that the author of the alteration is not di- 
ſtinctly pointed out, ſeems hardly to merit an anſwer. It is clearly 
ſtated, that the alteration was made by Mr Fraſer, the writer of the 
deed ; and this is alſo apparent from an inſpection of the writing it- 
ſelf, At any rate the objection is of no conſequence; for although 
the name of the writer of the deed muſt be mentioned, that of the 
filler up of the teſting clauſe is not neceſſary, as has been frequently 
decided; December 1683, Watſon contra Scott; 19th June 1722, 
Laird of Edmonſtone contra Lady Woolmet ; 11th March 1753, Alex- 
ander Durie contra David Doig. 1 | 


The queſtion was reported to the Court on memorials, by the Lord 
Ordinary on the bills, 
9 The 
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The Lords were unanimouſly of opinion, that the objection was 
ill founded; and the bill of ſuſpenſion was, of courſe, refuſed, 


Reporter, Lord Henderland. Act. Honyman.. Alt. 7. W. Murray. 
C. 


No CRVI. 75 February 19. 1790. 


The TRUSTEE on the Sequeſtrated Eſtate of ANDREW 
SWINT ON, - | 


AGAINST 


'Sir WILLIAM FORBES, JAMES HUNTER, and COMPANY, 


Bax RKRUPT.— Act, 1696. Securities for prior debts, how far liable to 


challenge, when not immediately injurious to the creditors at large. 


gr WILLIAM FoRBEs and COMPANY were creditors in ſeveral bills 
of exchange granted by Andrew Swinton. Theſe bills having 
been diſhonoured, letters of horning and caption were iſſued. 

Being unable to pay the ſums due, Swinton applied to a gentleman 
of the moſt undoubted credit, who agreed to interpoſe his ſecurity, 
by indorſing to Sir William Forbes and Company a promiſſory note 
ſubſcribed by Swinton, On the ſame day, a vendition of a ſhip be- 
longing to Swinton was executed in favour of the cautioner. Within 
three weeks after, Swinton was rendered bankrupt in terms of the 
act of 1696. | 

Afterwards a ſequeſtration was awarded; and the truſtee having 
ſignified his intention to challenge the above-mentioned tranſaction, 
the cautioner preferred a bill of ſuſpenſion, in which he contended, 
that the efficacy of his obligation depending on that of the vendition, 
he could not be obliged to pay, until it was determined whether the 
transference in his favour was effectual or not. 

This bill of ſuſpenſion was refuſed. An action was then brought 
by the truſtee on Swinton's ſequeſtrated eſtate, for ſetting aſide the 
promiſſory note granted by the bankrupt, and indorſed by the cau- 
tioner, and alſo the vendition of the ſhip, as falling under the ſta- 

tute 
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tute of 1696. A proof was offered, that before the interpoſition of 
the cautioner, Swinton had propoſed to execute the vendition in fa- 
vour of Sir William Forbes and Company, and that the ſubſequent 
bargain had been completed with the knowledge of the agent em- 


ployed by them 1n this buſineſs. The purſuers 
Pleaded: The ſtatute of 1696 ſtrikes againſt all ſecurities, directly 


or indirealy, granted by a bankrupt in favour of a particular creditor 
to the prejudice of the reſt. It muſt therefore be fatal to the prete- 
rence here obtained by Sir William Forbes and Company. Ir is not 
neceſſary in ſuch a caſe, that the preferred creditor ſhould at the time 
be in the knowledge of the wrong which is intended; it is enough 
that the granting of the ſecurity by the bankrupt, was ſuch as is re- 

robated by the law. In the preſent inſtance, however, it is evident, 
that Sir William Forbes and Company, or, what is the ſame thing, 
the perſon employed by them, knew the whole circumſtances of 
the tranſaction. Such was the embarraſſed ſituation of the debtor, 
that no ſecurity immediately given by him could be of any uſe; and 
chus the interpoſition of the cautioner is to be conſidered merely as a 
cover, for obtaining, in an indirect manner, a Tight equally injurious 
to the creditors. 

To tranſactions of this kind the Court has often refuſed its ſanction. 
Thus in a caſe, where, in order to give to an heritable ſecurity ob- 
tained by a favourite creditor the appearance of a new loan, it was 
contrived, that the creditor ſhould advance the money to a truſtee, in 
whoſe name the infeftment thould be taken; the ſecurity was ſet a- 
ſide, in the ſame manner as if it had been immediately granted to the 
creditor himſelf. In a more recent inſtance, where a bankrupt, deſi- 
rous of relieving his cautioner, had obtained a farther loan from the 
creditor, upon giving an heritable ſecurity for the whole ſums due 
by him, the infeftment, ſo far as it tended to relieve the cautioner, 
was annulled. There, it was contended, that the cautioner was whol- 
ly ignorant of the circumſtances of the debtor ; it even appeared, 
that he had afterward truſted him with much larger ſums on his per- 
ſonal ſecurity only; but this did not prevent the operation of the ſta- 
tute, gth March 1781, Blackie contra Robertſon ; Grant of Artamford 


contra the Creditors of Grant in 1789. 


Anſwered : For annulling a deed in conſequence of the ſtatute of 
1696, it is not enough that one of the creditors has obtained ſome 
additional ſecurity within the ſixty days immediately preceding pu- 
blic bankruptcy. It muſt alſo be ſhown, that by means of this ſe- 
curity, thoſe funds which otherwiſe would have been divided among 
the creditors at large, have been appropriated to a favourite indivi- 
dual. Without this, the former have no intereſt to challenge the tranſ- 
action, however beneficial it may have been to the latter. 

This general rule was not broken through in the cales referred to 
on the other fide. In that of Blackie contra Robertſon, the money for 
which the heritable ſecurity was granted had been advanced by the 


favourite creditor, and immediately returned to him, ſo that the 
wrong 
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wrong done to the other credivien was apparent. So too in the ſub. 
ſequent caſe, it was juſtly found to make no difference, whether the 
debtor, within the fixry days before his bankruptcy, had granted an 
heritable bond of relief to his cautioner, or to the creditor in whoſe 
favour the cautioner had interpoſed his ſecurity. 

The preſent caſe is widely different. Unlels it could be 1 that 
the cautionary engagement, effected by the indorſation of the bank- 
rupt's promiſſory note, and the vendition of the ſhip in favour of the 
cautioner, were the mutual cauſes of each other; it is evident that 
the former, by which the creditors of the bankrupt were no wiſe in- 
jured, may be ſuſtained, while the latter, if really traudulent, may be 
let afide. 


It was ſeparately contended for the purſuers, that the mere grant- 
ing of the promiſſory note was injurious to the creditors, Sir William 
Forbes and Company being thus enabled to rank more than once for 
the ſame debt. No attention, however, ſeems to have been paid to 
this argument. | | 


The Lord Ordinary ſuſtained the reaſons of reduction: thus ſetting 
aſide the indorſation in favour of Sir William Forbes and Company, 
and the vendition obtained by the cautioner. And this judgement 
was acquieſced in by the cautioner, although he preferred a repreſen- 
tation to the Lord Ordinary, craving, that his claims of repetition 
againſt Sir William Forbes and Company might be reſerved, 


After adviſing a reclaiming petition for Sir William Forbes and 
Company, with anſwers, the Lords altered the judgement pronoun- 
ced by the Lord Ordinary, and found, That the granting of the pro- 
miſſory note by the bankrupt did not fall under the ſtatute of 1696. 


It ſeemed to be the opinion of the Court, that 1f there had been 
any concert between the parties, for the purpoſe of giving a prefe- 
rence to Sir William Forbes and Company, in conſequence of the 
vendition granted to the perſon who had interpoſed as cautioner, the 
judgement of the Lord Ordinary might have been fuſtained ; bur no 
agreement of this kind appeared. And although Sir William Forbes 
and Company, or their agent, might have been informed ot the bar- 
gain between che cautioner and the bankrupt, this did not derogate 
from the validity of the agreement between Sir William Forbes and 
Company and the cautioner. 


A reclaiming petition was afterwards preferred for the truſtee on 
Swinton's ſequeſtrated eſtate, and refuſed without anſwers. 


Ordinary, Lord Monboddo. = Act. Maconochie, Mat. Refs. Alt. Solicitor- General. 
Clerk, Home. | 
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Mrs ELISABETH CHALMERS 


AGAINST 


Mrs HELEN DOUGLAS, and her HUSBAND. 


HusBAND AND WIE. -N execution againſt a wife's perſon for a deb 
ex delicto, incurred during the marriage. Nor ts the huſband liable, or 
the goods in communion, on that ground, But for the expences awarded 
to the purſuer, the huſband is liable as dominus litis. 


N an action of defamation and damages, the Commiſſaries having 

found ſufficient evidence that the defender Mrs Douglas, “ was 
« guilty of the ſcandal libelled,” decreed her to pay to the procurator- 
fiſcal of court a conſiderable fine, and to the injured party farther 
ſums in name of damages and of expences, as alſo, to make a pali- 
node; the fine, however, being to be reſtricted to a third of its for- 
mer amount, © in caſe ſhe ſhould appear in court, and judicially re- 
« peat and ſubſcribe the palinode.“ 

Both parties brought the judgement under review by advocation ; 
the defender, beſide objeQing to the judgement in general, complain- 
ing, that the Commiſſaries had not qualified their ſentence by decla— 
ring, that no execution during her marriage could iſſue againſt her 
perſon, or her effects falling under the hutband's jus mariti; and the 
purtuer complaining, that they had omitted to decern againſt the 
huſband for the expences of proceſs. 


The Lord Ordinary on the bills reported the cauſe, and afterwards 
a hearing in preſence took place on the following points : 


1. Whether execution ought to pats againſt the defender's perſon, 
to compel payment of damages and fine, 


2, Whether the huthand, or the goods in communion, were liable 
lor payment of the money awarded in name of damages, or of fine. 


3. Whether the expences of proceſs found due to the purſuer, could 


be demande from the huſband, as having in that character concur- 
red in the defence. 
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On the firſt point, it was 
Pleaded for the defender A married woman, it is unqueſtionable, 
can come under no civil obligation, though with the conſent or her 
huſband, which ſhall be the ground of diligence, either againſt her 
perſon or her ſeparate eſtate. Neither ought a different rule to be 
followed, if a fine has been impoſed, or money decreed againſt a wiſe 
for reparation of damage. As not only her moveables, but the zents 
_ alſo of her heritage, belong to the huſband /r % maribi, it is evident, 
that without infringing his right, nothing could be recoveret by di. 
ligence againſt her. Even were her paraphernalia to be attached, it 
would be incumbent on him to replace articles to indiſpenſably ne. 
ceſſary. Unleſs, therefore, where there is an eilate excluſive of the 
jus mariti, no ſuch diligence can proceed. Bankt. b. 1. tit. 5. H 69. 
Erſk. b. 1. tit. 6. G 24.; Dict. voce Hutband and Wife; Stewart ca 
Bannerman, 16th February 1633; Home, Edgar, 2d July 1724, Mur. 

ray; Kilkerran, 5th December 1738, Gordon cortra Paine, 


Anſwered : By that rule, married women may, with impunity, 
commit ſcandals, batteries, or any crime the puniihment of which is 
pecuniary. Fer not only is it a chance whether the wife ſhall turvive 
her huſband or not, but the goods in communion may be to deſtined, 
that nothing can be attached on the diſſolution of the marriage. Such 
a departure from the maxim, that calpa tenet furs aufores, would be 
alarming to ſociety. Nor are inſtances wanting in our law of a con- 
trary tendency. Thus, „ horning againſt a married woman for not 
finding caution in a lawburrows was ſuſtained,” Haddington, 27th 
July 1613, Lord Roxburgh contra Countels of Orkney. Again, “ cap- 
« tion was ordained to proceed againſt a wife, ſeeing the horni: 18 was 
not upon a debt, but upon her delinquence,” Stair, 3th January 
1679 in Glaſgow ſupplicant. And “ execution was ordered to paſs 
« apainſt a wife, for her contumacy in refuſing to exhibit writings, 
Fountainhall, 16th November 1678, Sibbald, Dit. voce Huſband and 
Wife. 

Every wife may 3 effects excluſive of the jus mariti; and para- 

hernalia at leaſt are always in that ſituation. A fon living in family 
with his father, or a bankrupt whoſe funds have been ſequeſtrated, 
might with as much reaſon be exempted from diligence, as being 
not leſs preſumed to have nothing of their own; but ſince notwith- 
ſtanding this, it has never been ſuppoſed that they enjoy any ſuch 
immunity, the ſame circumſtance muſt be an equally inſufficient 

round for the exemption in queſtion; nor has any other been aſſign- 
ed. The only legal criterion by which to determine in any of the 
caſes, whether an eſtate from which the debt may be repaid exiſt or 
not, is the uſe of perſonal diligence, and therefore in all of them it 
ought to be alike permitted. 

A married woman is as liable to other puniſhments, to impriſon- 
ment, for example, as if ſhe were ſole. But if the may be impri- 
ſoned in modum pænæ, why not alſo when this legal ſtep is taken to- 
wards the recovery of a fine or of damages ? 


Replied: 
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Replied : All the caſes quoted on the other fide, were either thoſe of 
lawburrows, in which impriſonment follows of courſe until bail is 
found, or of obſtinate refuſal in a party legally required ad fatum 
praflandum. | : 


The Court were of opinion, that execution ought not to be allowed 
to paſs againſt the wife's perſon during the ſubſiſtence of the mar- 


riage. 


. 


With reſpect to the fecond point, viz. Whether execution could 
proceed againſt the huſband, or the goods falling under the jus mariti, 


he 


Pleaded : If execution were to paſs either againſt a huſband's per- 
ſon, or againſt the goods in communion, the maxim already appealed 
to would be in ſome meaſure reverſed, one party being punithed for 
the offence of another. No doubt a huſband would be intereſted in 
the corporal puniſhment of the wife, as all near relations muſt be in 
the fate of one another. But there is a very palpable diſtinction be- 
tween ſuch a caſe, and that where a fine for her tranſgreſſion is levied 
out of funds to which he has right; and therefore, as a huſband is 
not liable for any civil obligation contracted by the wife during mar- 
riage, fo he is as little reſponſible for her debts ariſing ex delicto; a 
concluſion fully warranted by the authorities formerly quoted. 


Anſwered : It ſeems that no debt can ever ſubſiſt againſt a wife's 
perſon, without being extended againſt the huſband. There are but 
two caſes in which a perſonal obligation of debt can lie on a married 
woman; one, in which it has been contracted before marriage, and 
the other where it has originated in her delict. In the firſt caſe, it is 
indiſputable that the huſband is liable. Why then ſhould a different 
rule obtain in regard to the ſecond? Not ſurely, becauſe a debt which 
is the conſequence of the wite's offence, is not to be demanded from a 
huſband innocent of the crime ; for it 1s clear, when a debt has been 
incurred before marriage, that the huſband is equally liable, whether 
it be ex contraftu or cx deliffo, Yet in the latter caſe, the defender's 
argument, that thoſe who are innocent ſhould not ſuffer the puniſh- 
ment of the guilty, would not be lets applicable than it is at preſent. 
The goods in communion, it muſt be admitted, are ſubject to the 
huſband's debts ex delicto; but is not this puniſhing the innocent wife 
for the fault of her huſband ? 

In the Roman law, and likewiſe in that of England, it is eſtabliſh- 
ed, that huſbands are liable for their wives debts ariſing ex delifo. 
Voet. ad. tit. ff. de ſudiciis, F 17.; Bacon's Abridgement, voce Baron 
et Femme, p. 294. 295.; Blackſtone, b. 1. c. 15. H 3.; b. 4. c. 2. $6. 
And in the above- cited caſe of Lord Roxburgh contra the Counteſs of 
Orkney, it was found, That a wife's liferent-eſcheat fell on her de- 
« nunciation at the horn ;” the plain effect of which was, to depri ve 


her huſband of his poſſeſſion jure marili. 
| The 
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The opinion of the Court was, that neither the perſon nor the ef- 
fects of the huſband could be thus affected. 


With regard to the huſband's being liable for the expences of pro- 
ceſs, he 


Pleaded : Finding a party liable in expences of a proceſs, implies 
ſome wrong done. But there was nothing wrong in a huſband's vo- 
lantarily allowing his name to be uſed, along with that of his wife, 
as defender in an action brought againſt her, a thing that he might 
have been compelled to do; or in affording to her the means of ſup- 
porting her defence, to which he might have been likewiſe compelled, 


Anſwered : Such interpoſition is not to be underſtood as if it were 
nothing more than a piece of mere form. The hufband became thus 
the dominus litit, and anſwerable for the impropriety committed by 
maintaining calumnious and injurious pleas. 


The Court conſidered the huſband to be liable in regard to the ex- 
pences of proceſs. 


With reſpect to that part of the Commiſſaries judgement which de- 
creed a palinode, the Court unanimoutly thought it improper, and 
feemed to reprobate the practice in general of requiring palinodes. 
Accordingly, in another action of defamation and damages, at the 
inſtance of George Lowther ſenior and George Lowther junior, againſt 
James Rae, a palinode awarded by the Commiſſaries was at the ſame 
time diſpenſed with. 


In conſequence of the opinion of the Court upon the whole cauſe, 
the Lord Ordinary pronounced the following interlocutor: 

« Remits the cauſe to the Commiſſarics, with the following in- 
« ſtructions: 1%, That they adhere to their interlocutor, finding the 
« defender liable in damages, &c.: 2%, That they alter their interlo— 
„ cutor with 3 to the palinode, and diſpenſe with the ſame: 
&« 37/9, That they find, that legal execution cannot paſs againſt the 
« perſon of the defender during the ſubſiſtence of her marriage, for 
« any ſums awarded in name either of damages, fine, or expences, 
« and that the effects and perſon of her hulband cannot be affected 
« for the ſums awarded in name of damages and fine: 4%, That they 
& adhere to their interlocutor, finding the defender liable in the ex- 
« pences of the proceſs, and in the expence of extract; and that they 
« alſo find the huſband perſonally liable to the purſuer for theſe ex- 
“ pences.“ 


Reporter, Lord OG Act. Lord Auvccale Sol icitar- Ceneral, Rojfs, Corbet. Alt. Dean 
F. :C.ul!y, IWight, Carton 


8. 
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N XVIII. February 23. 1790. 


WILLIAM NISBET, 
AGAINST 


CHARLES HOPE. 


MEMBER OF PARLIAMENT.—11 gueſtions reſpecting freehold-claims, an 
extract of a charter from the records of Chancery not admitted. Whether 
a huſband can be inrolled in virtue of his wife's infeftment in a ſuperi- 


ority. 


WU Nis BET claimed to be inrolled among the freeholders 


of the county of Linlithgow, in the right of his wife, whoſe 
eſtate, acquired by ſingular titles, and partly conſiſting of a right of 
ſuperiority alone, was rated in the ceſs-books at L. 406: 6: 8. 

In evidence of his wife's right to the lands, Mr Niſbet produced 
an extract from the records of Chancery of a charter in her favour, 
with an inſtrument of ſeiſin, in which it was mentioned, that the 
wite's attorney had produced, as the warrant of her infeftment quan- 
dam reſignationis chartam ſub ſigillo per unionis tractatum cuſtodiend. et 
in Scotia loco et vice magui ſigilli ejuſadem utend. ordinat. præceptum ſa—- 
fine ſubinſertum in ſe continen. de data, &c. 

Mr Hope, a treeholder in the county, objected to this claim, 


1. That the extract from the records of Chancery was not ſufficient; 


and, 2. That a huſband could not be inrolled in conſequence of a 
right of ſuperiority belonging to his wife. The freeholders refuſed 


to inrol. Mr Niſbet therefore complained to the Court of Seſſion, 
and 


Pleaded : An extract from any legal record, is equally reſpected 
with the principal writing itſelf, where its authenticity is not called in 
queſtion; and therefore the extract from the Chancery here produced, 
ought to have been ſuſtained as full evidence of the charter, which 
was duly regiſtered there. It may perhaps be ſaid, that being only 
a copy of a charter as it was prepared for paſſing the great ſeal, it 
docs not appear from thence that the great ſeal was actually affixed to 
it. This objection, however, ſeems to be fully removed by the inſtru- 
ment of ſeiſin, from which it appears, that the charter had been com- 
pleted in the uſual manner. 

The other objection ſeems to be equally erroneous. It is declared 
by the {ſtatute of 1681, that huſbands ihall be intitled to vote for the 
trecholds of their wives; and thus, whatever would be the founda- 
tion of a right to vote if belonging to the huſband himſelf, muſt be 
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equally available to him when belonging to his wife. And al though 
by the ſubſequent enactment of 12th Anne, it was provided, that 
no huſbands thould vote at any enſuing election, by virtue of their 
« wives infeftments, who are not Heireſſes, or who have not right to 
« the property of the lands on account whereof ſuch vote ſhall be 
« claimed ;” this was thrown in merely to prevent the creation of oc- 
caſional votes on the eve of an election, in the ſhape of liferents or re- 
deemable rights, granted to wives for the purpoſe of enabling their 
huſbands to act as freeholders. Wight on Elections, p. 239. 


Anfewered : As the ſeals in grants from the Crown, are what the ſub- 
ſcription of an individual is in conveyances obtained from a ſubject, it 
was wiſely provided by act 1672, c. 7. in order to prevent an im- 
proper or incautious uſe of them, that a record of all writings thould 
be made up preparatory to their being authenticated in this manner, 
It may therefore be admitted, that an extract from this record is com- 
plete evidence of the charter or ather writing having been prepared 
tor pathiog the ſeals. This, however, is no evidence of the great 
ſeal having been affixed; and until this be done, a Crown-charter is 
no more than an inchoated deed, which may be, and often is al- 
lowed to remain for ever in the ſame ſtate. As to the inſtrument of 
ſeiſin, it is merely the aſſertion of a notary, to which, unleſs it is ſup- 
ported by the relative writings, no regard can be paid. 

240% A huſband, ſince the enactment of 12th Anne, cannot be in- 
rolled in virtue of his wife's infeftment, but in two caſes; 1. where 
ſhe is an heireſs; and 2. where ſhe has the property of the free- 
hold. In this enactment, as well as in feudal language, property is 
diſtinguiſhed from ſaperiority. Thus it is underſtood in the ſta— 
tute of 1081, where it is declared, that only “ thole thall have right 
« to vote, who are publicly infeft in property or ſuperiority.” And 
indeed, as thoſe precautions which have been uſed tor preventing the 
undue multiplication of freehold-qualifications, do not in general ex- 
tend to the caſe of huſbands claiming inrolment in right of their 
wives, ſuch a limitation ſeems to be abſolutely neceſſary. 


Several of the Judges expreſſed an opinion, that both objections 
were well founded. But the former being the preliminary one, it 
appeared to be chicfly on this ground, that, after adviſing the petition 
and complaint for Mr Niſbet, which was followed with anſwers, re- 


plies, and duplies, 


The Lords diſmiſſed the complaint. 


Act. Wight. Alt. Milliamſon. Clerk, Calpußoun. 
C. 


No CXIX. 


Feb. 1790. COURT OF SESSION. 220 


No CXIX. | | | February 23. 1790. 
CHARLES GHRHEW 


AGAINST 


CHARLES HOPE 


MEMBER OF PARLIAMENT.—ACct, 16. Geo. II. cap. 11. Seifin of a 
claimant imperfefly recorded. 


1 eſtate in virtue of which Mr Grey claimed to be inrolled as a 
freeholder in the county of Linlithgow, was partly compoſed of 
the lands of Drumbowie, which were rated in the ceis-books of the 
county at L. 166: 13: 4. 
Mr Grey had been duly infeft in theſe lands on 18th September 
1788; and on 22d September, he received from the depute-keeper of 
the regiſter the inſtrument of ſeiſin, with the uſual atteſtation on the 
back of it, bearing, that it had been duly recorded. 
But in tranſcribing the inſtrument of ſeiſin into the record, the 
lands of Drambowie, though ſpecified in the precept of ſeiſin in- 
ſerted in the introductory part of the inſtrument, were omitted in the 
clauſe where the notary atteſts that delivery was given. This was not 
obſerved till 24th September 1789, and it was immediately intima- 
ted to Mr Grey's agent, who inſiſted, that the keeper of the record 
{ſhould inſert the omitted lands in a marginal note, which ſhould be 
authenticated by his ſubſcription. This however the keeper did 
not think himſelf warranted to do. The record-book in the particu- 
lar regiſter where Mr Grey's ſeiſin was ingroſſed, is not kept by a 
deputy of the Lord Clerk Regiſter, as is directed by the ſtatute of 
1617, but by a clerk appointed by the Crown. At the time when 
this overſight was obſerved, it had not been ſigned by the keeper. 
At the Michaelmas meeting held on iſt October 1789, when Mr 
Grey's claim was exhibited, an objection, ariſing from the circum- 
ſtances already mentioned, was ſtated by Mr Hope, one of the free- 
holders. And this objection having been ſuſtained, Mr Grey com- 
plained to the Court of Seſſion, and 


Pleaded : For the purpoſe of intimating to the public the alienation 
or burdening of lands, our law has required the regiſtration of ſei- 
fins, and other writings of the fame kind, and that within forty-eight 
hours after they are preſented to the Keeper of the record. Nor has 
the 
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the intereſt of the private party been leſs the object of attention; it 
being provided, that within the ſame ſhort ſpace, the ſeiſin or other 
writing ſhall be returned to him by whom it was preſented, with an 
atteſtation, bearing the day, month, and year of the regiſtration, and 

1n what part of the record the particular writing is to be found, Act, 
161), cap. 16. 

In proceſs of time, however, when, from the multiplicity of com- 
mercial tranſactions, the actual booking of the whole writing within 
ſo thort a period as forty-eight hours became ;mpraQiicable, the 
keeper of the regiſter was required to have a minute book, in which 
the date of preſenting the deed, a general deſcription of the lands, 
with the names of thoſe who were parties to the buſineſs, ſhould be 
immediately inſerted, leaving the regiſtration itſelf to be afterwards 
performed as {oon as it could be done, i in the {ame order in which the 
different writings appeared in the minute-book. In this way, this 
mort marking in the minute- book has come to be conlidered as the 
commencement of the regiſtration; and until the whole has been 
completed in the fulleſt manner, it is to the inſtrument of ſeiſin itſelf, 
atteſted by the proper officer, eſpecially where this is confirmed by 
the marking in the minute-book, that attention 1s to be paid. Act, 
1072, cap. 16.; 1693, cap. 14. 

Thus, if no part of the ſeiſin in this caſe had appeared in the re- 
cord, the claim of inrolment founded on it would have been never— 
theleſs unexceptionable. And ſurely the omiſhon as to a parc, which 
it was in the power of the Keeper of the regiſter to remedy can- 
not be more fatal to it. Indeed in this caſe it may be juſtly doubted, 
how far any part of the ſeiſin has been recorded as the ſtatute re- 
quires. On theſe principles it was decided, where a ſeiſin had been 
atteſted and marked in the minute-book, that the circumſtance 
of its not having been tranſcribed into the record till within a year 
of the inrolment, did not affect the freeholder's right. To give a 
different determination, would be to inveſt the keeper of the record 
with a power of rendering ineffectual at pleaſure the moſt important 
rights which can be exerciſed by the landholders of this country. 
Wight on Elections, p. 206. gth February 1768, Sir Alexander Mac- 
kenzie and others, contra Macleod of Cadboll. 


Anfeered : The ſtatute of 16th Geo. II. cap. 11. requires the regi- 
ſtration of the freeholder's inteftment twelve months before he is in- 
rolled. By this muſt be meant, a regiſtration with regard to all the 
lands ou which his claim is founded. The purpole of the law, which 
was to give an opportunity of examining into the real ſituation of 
thoſe feudal rights, which are to be productive of fo important a pri- 
vilege, molt evidently requires, that it fhall appear during the whole 
of the ſtatutory period, what the lands are in virtue of which an in— 
rolment is to be demanded : And thus the claim which was here re- 
jected, ſeems no lets irreconcileable to the words than to the meaning 
of the law. | 

The determination, finding that a delay in tranſcribing a ſeiſin in- 
to the record, was not fatal to a claim for inrolment, the ſeiſin ha- 


ving 
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ving been duly entered in the minute-book, and thereafter exactly 
engroſſed in the record, though not within forty-eight hours from 
the date of the preſentation, and perhaps not within ſixty days 
from the date of the infeftment itſelf, is inapplicable to the preſent 
caſe. There, the queſtion was not with regard to the regiſtration, 
which was to all appearance regular and complete, but with regard 
to the date of it: And as in many caſes the tranſcribing of the wri- 
ting into the regiſter cannot be performed within the time above 
mentioned, while, from the ſeiſin itſelf being retained by the keeper 
of the record till this actually takes place, no injury can ariſe to third 
parties, the deciſion may be conſidered as a proper one. | 

But where, as in the preſent inſtance, the record, as it is made out, 
does not mention a part of the lands contained in the infeftment; it 
is evident, that without overthrowing at once the whole ſyſtem of 
the public regiſters, no regard can be paid to it, ſo far as relates to 
the omitted lands. If there can be ſaid to be any record at all, it is 
an imperfect and vitiated one, and therefore uſeleſs. If again the 
writing is to be conſidered as unrecorded, the requiſites of the ſtatute 
of his late Majeſty have not been obſerved. The propoſed inſertion 
of the omitted lands into the margin of the record, after the lapſe of 
much more than fixty days after the date of infeftment, could give 
no validity to it which it had not before; nor could this be done by 
the keeper of the record, who is intruſted with the filling up of the 
regiſter, but who has no power to correct or alter it. 

The conſequences of this doctrine are evidently moſt juſt. It is the 
fault of him who preſents a ſeiſin to the keeper of the record, that it 


is not publiſhed in the moſt regular manner; becauſe it is in his 


power, by examining the regiſter as ſoon as it 1s filled up, to ſee, 
whether the neceſſary accuracy has been obſerved. But were any 
imperfection in the records to be remedied in the way here propoſed, 
the loſs would fall on thoſe who are altogether free from blame, 
as having been authoriſed by law to rely on the fidelity of the regi- 
ſters. 8 | | 


The Court were unanimouſly of opinion, that the judgement of the 
freeholders was well founded. Where it appears from the record 
that a ſeiſin has been engroſſed of the ſame date with the atteſta- 
tion on the back and the marking in the minute-book, this, it was 
obſerved, could not be redargued by parole-teftimony, without gi- 
ving more credit to the keepers of the regiſter than to the record itſelf. 
The caſe here was very different; the claimant wiſhing to ſet up the 
preſumptive evidence, ariſing from the indorſation of the ſeiſin, and 
the marking in the minute-book, againſt the record. 


After adviſing the petition and complaint, which was followed with 
anſwers, replies, and duplies, 


“The Lords diſmiſſed the complaint.“ 
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A reclaiming petition was preferred, to which anſwers were given 
in; but the Lords adhered to their former judgement. 


Act. Wight, W. Robertſon, et alii. Alt. Blair, Honyman, Hope, et alii. Clerk, Menzies. 


A ſeparate complaint was, at the ſame time, preferred againſt 
the keeper of the regiſter, inſiſting that he ſhould be ordained to 
amend the record, and for damages and a fine. The Lords found 
damages due, and impoſed a fine of L. 5, but they would not in this 
caſe authoriſe any alteration to be made in the record. 


C. 


Ne xx. February 24. 1790. 


The CORPORATION of SHOEMAKERS of PERTH, 
AGAINST 


ELISABETH MACMARTIN. 


BoROUGH-ROYAL.—The daughter of a ſoldier found not intitled to au- 
thoriſe her huſband to carry on a trade within borough. | 


Err MAcMARTIN, the daughter of a private ſoldier, ha- 
ving married Cameron a ſhoemaker, he, as in her right, under 
the act of parliament 3d Geo. III. began to exerciſe his trade within 
the town of Perth ; on which account the corporation of thar craſt 
preferred to the magiſtrates a complaint againſt him. 

In a proceſs of advocation, it was 


Pleaded for Eliſabeth Macmartin: The ſtatute of zd Geo. III. has 
enacted, © That all ſuch officers, ſoldiers, &c. who have been em- 
„ ployed in the ſervice of his Majeſty, and alſo the wives and chil- 
« Aren of ſuch officers and ſoldiers, may ſet up and exerciſe ſuch 
“ trades as they are apt and able for, in any town within the king- 
„ dom of Great Britain,” &c. Now, as it is obvious that none of 
the handicrafts which come under the excluſive privileges of corpora- 


tions either in England or Scotland, are ſuch as women can be preſu- 
| med 
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med © apt or able“ to perform with their own hands, the privilege 


thus conferred on the wives and children of ſoldiers, muſt be that of 


employing other perſons to execute work bona fide for their behoof. 
The defender is therefore well intitled to exercile this trade by mcans 
of her huſband. | | 


Anſwered : In the preamble of the ſtatute, thoſe ſoldiers who are 
to enjoy the privilege beſtowed by it, are deſcribed as at leaſt © apr 
and able to make uſe of the reſpeCtive trades ;” but according to 
the defender's plea, their wives and children would be more privile- 
ged than they themſelves. It is evident beſides, that were this inter- 
pretation of the ſtatute to be ſanctioned, it would give ſuch opportu- 
nities for colluſive devices, that the whole benefit of incorporated 
trades would be annihilated. 


The Lord Ordinary found, that the defender had no title to the 
privilege claimed by her; and | | 


The Court adhered to that interlocutor, on adviſing a reclaiming 
petition with anſwers. 


For the Corporation, Drummond. Alt. Dean of Faculty. Clerk, abs, 


Ne CXXI. February 25. 1790. 
COLIN MORISON and others, 


AGAINST 


JAMES K E R. 


Forum ComPETENs.—An Engliſh adminiſirator, living in Scotland, may 
be ſued here. 


Arn KER, having his reſidence in England, bequeathed 
the liferent of his eſtate, which conſiſted of moveables, to his 
ſiſter Janet Ker, and, after her death, to Hir next lawful heir or heircfs 


of blood, 


Upon 
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Upon the teſtator's death, Janet Ker took out letters of adminiſtra. 
tion in the prerogative-court of Canterbury, and obtained poſſeſſion 
of the whole effects. | | 

Thoſe effects Janet Ker delivered over to James Ker, who after 
her was one of the neareſt of kin to Alexander Ker, and who alſo 
claimed to be his heir, if the deſtination in the will already mention— 
ed {ſhould have the effect of excluding the neareſt in kin. 

Janet Ker having alſo died, James Ker, who had his reſidence in 
Scotland, was, as her repreſentative, ſued in the Court of Seſſion by 
Colin Morifon and others, claiming, as the neareſt in kin of Alex- 
ander Ker, a rateable ſhare of the effects left by him. In bar of this 


action, it was 


Pleaded: A perſon to whom an office of truſt 1s given by the judi- 
cial act of a particular court of law, is not obliged to render an ac- 
count of his adminiſtration in any other. Leaſt of all can he be com- 
pelled to defend himſelf againſt thoſe ſuits that may be inſtituted in 
another country, where the nature of his office, and the rights retult- 
ing from it, cannot be underſtood or explained. This is exemplified 
in the caſe of a factor named by the Court of Seſſion, who cannot be 
required to account but in that Court, and who ſurely could not be 
ſued in England, if he ſhould happen to be found there. 

In the caſe of an Engliſh adminiſtrator, who is merely the officer ap- 
pointed in the proper court for managing the moveable eſtate of a per- 
{on deceaſed, this rule ſeems peculiarly applicable. In taking out let- 
ters of adminiſtration, the party and his ſureties become bound to 
produce, in the prerogative-court, a juſt inventory of the effects, 
which “ are to be diſtributed and diſpoſed of in ſuch a manner and 
“ form as ſhall be limited by the direction of the Ordinary.” This ob- 
ligation, it is evident, cannot be fulfilled but in the ſame prerogative- 
court, from whence the letters of adminiſtration have iſſued ; neither 
can the adniiniſtrator, or his ſureties, obtain a proper diſcharge elſe- 
where. | 

Thus the point has been repeatedly decided; and in the preſent 
caſe, where, owing to the peculiar conſtruction of the will, it be- 
comes a queſtion, who are, by the law of England, intitled to 
the ſucceſſion, to adopt a different rule would be exceedingly inex- 
pedient. It may be ſaid, that the adminiſtrator being dead, while 
thoſe who have ſucceeded to her reſide in Scotland, no effeQtual ac- 
tion could be inſtituted in the Engltth courts. But as the defender is 
ready to appear in any action that may be brought againſt him in 
England, and as he is poſſeſſed of ſufficient funds in that country, 
that circumſtance does not ſeem to be of any importance, Harcus, 
voce Executry; March 1684, Dryden contra Elliott; 11th July 1754, 
Burroughs contra Grant; 22d November 1770, Blackſtocks contra 


Mackay. 


Arſfwered : It is a miſtake to imagine, that an Engliſh adminiſtra- 
tor can only be ſued in the prerogative-courts. His authority indeed 
is derived from thence, as that of a Scots executor is from the 

Commillaries ; 
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Commiſſaries; but this does not hinder him, any more than it does 
a Scots executor, from being ſued in any of thoſe judicatories where 
an ordinary action of debt could be brought againſt him. 

If, after taking poſſeſſion of the whole effects, a Scots executor were 
to retire to England, juſtice requires that the obligations he has come 
under to the creditors and neareſt relations of the deceaſed ſhould 
accompany him. In the ſame manner, where an Engliſh admini- 
ſtrator brings the effects to Scotland, thoſe for whom he is truſtee, 
muſt have a power of ſuing him here. Indeed it is more neceſſary 
in the latter caſe than in the former, there being no method in the 
law of England, by which an action can be inſtituted againſt a party 
who 1s not within the kingdom, 

The deciſions which have been reſorted to muſt have been found- 
ed on ſpecialties which do not here occur; or if they reſt on a broader 
foundation, they are manifeſtly erroneous. As to the ambiguity of 
the words uſed by the teſtator, that can prove no obſtacle to the in- 
terpoſition of the Scots courts, if they be not wholly incompetent, 
the judges in this country being in the daily uſe of deciding on the 
principles of a foreign law, where it is neceſlary for doing juſtice to 
the parties, | 


Several of the Judges, moved by the former deciſions, were at firſt 
for diſmiſſing the action. But the judgement of the Court ſuſtain- 
ing the juriſdiction, was at length pronounced with conſiderable una- 
nimity. | 


The Lords a the action. 


Reporter, Lord Alva. AQ. 7. W. Murray. Alt. S2licitor-General, Frafer-Tytler. 
Clerk, Cordon. | 


C. 
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No CXXII. February 25. 1790. 
The Honourable HENRY ERS K INE, 


AGAINST 


The Honourable JOHN HOPE. 


MEMBER OF PARILIAMENT.—Proof of the valued rent, by long uſe of 


paying the land-tax, where no decree of diviſion appears. 


N the original valuation of the county of Linlithgow in the year 
1667, as well as in the ſubſequent one in 1687, the whole lands 


of Little Blackburn were rated at L. 366, 13s. But after this, for 
much more than forty years, that parcel of thoſe lands called“ Na- 
'« pier's part of Little Blackburn,” was ſeparately entered in the 
books kept by the collector of the land-tax, being rated at L. 210, 


118. 4d.; and the tenants of the lands paid a correſponding ſhare of 


the public burdens. | 


It alſo appeared, that in the county of Linlithgow, till a very late 
period, the more formal method of dividing a cumulo valuation by a 
decree of the commiſſioners of ſupply, proceeding on a proof of the 
real rent, and engroſſed in their minutes, had ſeldom or never been 
thought of. The whole minutes of the commiſſioners from the year 
1687 were extant ; but no traces could be found of a regular diviſion 


of the valued rent of the lands of Little Blackburn. 


Mr Erſkine having acquired the ſuperiority of Napier's part of 
Little Blackburn, produced to the freeholders of the county, at the 
Michaelmas meeting in 1789, a certificate from two commiſſioners 
and the clerk of ſupply, bearing, that theſe lands were rated at L. 210, 
21% 4%. _ | 

Mr Hope, a freeholder in the county, objected to this evidence, 
and | 


Pleaded : Where a proprietor cannot ſhew that he 1s entitled to vote 
in conſequence of the old extent of his lands, he muſt have recourſe 
to the original valuations made up in every county by the commil- 
ſioners of ſupply ; or where the lands belonging to him have ar firſt 
been valued in cumulo along with others, he muſt aſcertain the ſepa- 
rate valuation of his property by a regular decreet of diviſion pro- 
nounced by a quorum of the commiſſioners, in whom alone is veſted 


the power of proportioning the land-tax among the different Crown- 


vallals. 
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vaſſals. Bankton, b. 4. tit. 9. F 3.; Wight on Elections, p. 183. 184. 
197. 200. | | 

® the proceedings too before the commiſſioners of ſupply, the 
payment of the land-tax, however uniform, cannot be confidered as 
an unerring rule, This may have ariſen from ſome erroneous calcu- 
lation, from the with of a particular proprietor to magnify the valued 
rent of his lands for political purpoſes, or from other cauſes. And 
although, where the records of the commithoners of ſupply cannot 
be found, it may have been thought juſt, to hold the payment of the 
land- tax as ſufficient evidence of the valued rent, becauſe it may in 
ſuch a caſe be preſumed that it was authoriſed by a decree of divi- 
ſion; the fame determination here would be quite nnjuſtifiable. 1768, 
Hogg of Newliſton contra the Freeholders of Linhthgowthire ; roth 
March 1774, Roſs contra Sir Roderick Mackenzie; 1776, Niſbet of 
Dirleton contra Lindſay. 


Anſwered : Neither by the enactment of 1681, nor by any of thoſe 
which followed reſpecting freehold-claims, has any particular kind of 
evidence been required for aſcertaining the valued rent of lands gi- 
ving a right to vote. It is ſufficient, that the claimant ſhall be pu- 
blicly infeft “ in lands liable in public burdens for his Majeſty's ſup- 
« plies for L. 400 of valued rent.“ 

While the practice of ſplitting eſtates in order to create freehold- 
qualifications was unknown, very little attention was paid to this cir- 
cumſtance. Even when the commiſſioners of ſupply proceeded in a 
formal manner to diſtinguiſh the ſeparate values of thoſe lands which 
had been originally included in one cumulo, this was rarely entered 
in the record. After the diviſion was made, it was thought ſuth- 
cient, if the collector of ſupply inſerted the ſeparate values of each 
parcel in the books kept by him. And hence, in the county of Lin- 
lithgow, as well as in many others, it has often happened, that where 
there is the ſtrongeſt reaſon for believing that a decree of diviſion has 
been pronounced, no traces of it are to be found in the books kept by 
the commiſſioners of ſupply. 

For theſe reaſons, a diſtinction has been juſtly made between thoſe 
cates where the land-tax has till lately been paid by the vaſials of the 
Crown under a cumulo valuation, and thoſe in which, from a very remote 
period, it has been paid ſeparately for different tenements, even altho' 
theſe may appear under one general article in the original books of 
valuation. In the former, in order to aſcertain the valued rent of 
each tenement, a regular decree of diviſion by the commiiſioners ot 
ſupply may, with propriety, be required; whereas, in the Jatter, it 
being reaſonable to preſume that a proper diviſion has taken place, 
the terms of the decree may be aſcertained by the uniform payment of 
the land-tax, this being the ſtandard which, if no objection is ſtated 
by thoſe more immediately intereſted, the commiſſioners of ſu pply, in 
pronouncing any new decree, would certainly adopt as the rule of their 
proceedings. A contrary practice, in circumſtances ſimilar to the ꝓre- 
tent, would be productive of much unneceſſary embarraſlment. Act, 

1681, 
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1681, Kames's Select Deciſions, Ne 49. 1oth February 1781, Traill 
of Holland contra Haldane; Wight on Elections, p. 183. 


The freeholders having refuſed to ſuſtain the evidence here found- 
ed on by Mr Erſkine, he preferred a complaint to the Court of Sef- 
fion, which was followed with anſwers, replies, and duplies. 


„The Lords found, that the freeholders had done wrong, and or- 
« dered Mr Erſkine to be admitted to the roll.“ 


Act. Robertſon, Cathcart, et ali, Alt. Lerd Advocate, Williamſen, et alii. Clerk, Gordon. 


C. 


Ns CXXXIII. | : | March 2. 1790. 


riert 
AGAINST 


JAMES DO1G. 


PRESCRIPTION.—EXECUTION.—A ſummons executed without ſubſcribing 
witneſſes, inſufficient for interrupting the ſexennial preſcription of bills of 


exchange. 


Dose ſued BAILLIE in the Sherifſ- court of Forfar for the contents 
of a bill of exchange dated in 1769. The ſummons was iſſued 
on 13th May 1778, and a citation was given on the following day, 
when the fix years from 15th May 1772 had not elapſed, 

But the execution of the ſuaimons was not witneſſed in terms of the 
act 1686, c. 4.; and it appeared, that in ordinary actions of debt this 


was never done in that Court, The ſummons was afterwards called 


in Court on 16th June 1778, but no appearance was made for the 


defender. | 
On this footing matters ſtood for many years, when an action be- 


ing brought by Bailhe againſt Doig, the bill of exchange already 


mentioned was ſtated in the way cf compenſation as the document of 
a 
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a ſubſiſting debt. The Sheriff-depute having pronounced a judge- 


ment in favour of Doig, Baillie, in a bill of advocation, 


Pleaded : By act 1686, cap. 4. it is declared, that all citations ſhal! 
be ſubſcribed by witneſſes, otherwiſe to be null and void. If this 
law is to be enforced where the party cited, by appearing in Court, 
ſeems to have been ſufficiently put on his guard, it ought to 
be obſerved with all poſſible rigour, when, no appearance having 
been made, the legal preſumption of want of due notification, 
ariſing from the omiſſion of the requiſite formalities, is confirmed. 
In thoſe caſes eſpecially, where the queſtion is, whether or not a ſta- 
tutory limitation has taken place, the temptation to a falſe execution 
being there greater than in any other, it would be highly inexpedient 
to depart from the general rule. Indeed, if we compare the enact- 
ment in 1686 with the preceding one in 1681, c. 5. requiring the ſub- 
ſcription of witnefles in the execution of ſummonſes tor interrupting 
preſcription of real rights, it ſeems hardly poſſible to diſpute, that 
the ſame ſtrictneſs with which the one ſtatute has been followed 
ought to be obſerved with regard to the other. If ſo, the erroneous 
practice of a particular diſtrict ought not to be admitted to ſanction 
a deviation from the eſtabliſhed law. 

Beſides, it is ſomewhat doubtful how far the execution of a ſum- 
mons in the moſt regular manner, is ſufficient for keeping alive a 
claim, otherwiſe falling under the ſexennial limitation introduced by 
the itatute of 1772, which requires, “ that diligence ſhall be raiſed, 
« or action commenced, within the fix years; by which laſt it muſt 
have been meant, that beſides the execution of the ſummons, ſome 
farther proceedings ſhould, within the fix years, be held by the judge 
before whom the action is brought. Bankton, b. 2. tit. 12. f 67. 


Anſiwered: The object of the ſtatutory limitations being to prevent 
thoſe claims which might have been obviated if they had been inti- 
mated at an earlier period, it ſeems to follow, that where ſuch inti- 
mation has been actually, though perhaps ſomewhat informally 
made, no objection ſhould be liſtened to. This idea is confirmed by 
many deciſions, and it ſeems peculiarly applicable to ſuch a caſe as 
this, where notice was given according to the eſtabliſhed uſage of the 
Court in which the action was commenced. The opinion of our 
lawyers with regard to the enactment of 1681, which was meant for 
ſecuring the uninterrupted commerce of landed property, cannot here 
be of any weight. 5 

The argument founded on the words of the ſtatute in 1772, is evi- 
dently erroneous. By the execution of the ſummons within the ſix 
ycars, the defender being warned of the danger which might ariſe 
from not preſerving the neceſſary documents, the purpoſe of the law 
ſcems to be fully complied with. It has been uniformly held too 
that an action is commenced as ſoon as the ſummons is executed. 
Stair, b. 4. tit. 3. H 20. ; Bankton, b. 2. tit. 3. H 14.; Erſkine, b. 2. 
tit, 11. { 3.; b. 3. tit. 6. 9 3.3 Dictionary, voce Litigious, 25th No- 
| 3 P vember 
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vember 1665, White; 6th July 1671, Macra; ; 9th —y 1700, 
Abernethy ; 13th July 1761, Cameron. 


'The Lord Ordinary ſuſtained the claim ariſing from the bill of ex- 
change. And after adviſing a reclaiming petition for James Baillie, 
with anſwers for James Doig, | 

The Lords adhered to the judgement of the Lord Ordinary. 


But a reclaiming petition having been preferred, which was follow- 
ed with anſwers, 


The Lords altered the former .interlocutors, and found, that the 


execution of the ſummons at the inſtance of James Doig not having 


been authenticated by the ſubſcription of witneſſes, was not ſufficient 
for interrupting the ſexennial preſcription of bills of exchange. | 


Lord. Ordinary, Stor:efield. AQ. Robertſon-Scott. Alt. Gillies. Clerk, Home. 


C. 


No CXXIV. Marebh 3. 1790. 


EBENEZER GAR DN E R, 


AGAINST 


THOMAS HAL I. 


LEGAL DILIGENCE.—A pardon having been granted to a criminal ſen- 
tenced to tranſportation, on condition of his enafting himſelf to baniſhment 


after being ſet at liberty, perſonal gence at the inſtance of creditors 
not thereby precluded. 


Hl being convicted, before the High Court of Juſticiary, of 
the crime of faindling, ſentence of tranſportation was paſſed 
againſt him. The puniſhment however was afterwards remitted, he 


having obtained a pardon from the Crown, under the condition of 
& his enacting himſelf to baniſhment from his Majeſty's European 


« dominions, 
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« dominions, within twenty days from his being ſet at liberty, for 
« the term of ſeven years.” 

Having been, prior to his conviction, arreſted in priſon by his 
creditors, he now preſented a bill of ſuſpenſion and liberation, and 


Pleaded : It is obvious that the claims of a private creditor muſt 
ever yield to public juſtice, when it inflicts puniſhment on the debt- 
or. If he be poſſeſſed of a lucrative liferent-eſtate, his death will not 
be prevented, though a certain loſs reſult from it to his creditors. 
Nor is the tranſportation of a felon to be impeded by his creditors ar- 
reſting him in priſon. 

Such is truly the ſituation of the complainer. Though he * recei- 
ved the royal pardon, his puniſhment is not completely remitted, but 
only commuted ; ſentence of tranſportation being changed into his en- 
acting himſelf to banithment, in the ſame manner as tranſportation is 
often ſubſtituted for capital puniſhments. He is therefore to be 
viewed in the ſame light as if the latter had been the original ſen- 
tence, 

In England many ſimilar caſes have occurred, and the ſame rules 
mult in this matter prevail in both kingdoms. Thus a pardon be- 
ing granted to a felon on condition of his going beyond ſeas within 
a time prefixed, his creditors moved the Court of King's-Bench for 
leave © to charge him with civil actions;“ but the motion was de- 
nied, becauſe it would defeat the effect of the pardon, by rendering 
the party incapable of accepting the condition of going beyond ſeas. 
Raymond, vol. 2. p. 848. See alſo p. 1572. 


Anſwered : By a pardon, every effect of the condemnatory ſentence 
being done away, the party, both in reſpect of his rights, and of the 
obligations he had come under, is reſtored to his former ſituation. 
Bacon's Abridgement, voce Pardon, vol. 3. p. 809. A pardon, it is 
evident, may be conditional as well as abſolute, and, in the preſent 
inſtance, a condition has been annexed; but that condition is not to 
be conſidered as a ſubſtituted puniſhment. The power of ſentencing 
to puniſhment belongs not to the King; nor would it be more lawful 
when inflicted in the way of commutation, than if it had been de- 
creed in. the firſt inſtance. Vet the contrary muſt be ſuppoſed, before 
one mode of punithing by baniſhment can be underſtood to have 
been ſubſtituted for another. 

The complainer's perſon then may be attached at the inſtance of 
his creditors ; in the ſame way as, if in the interval between be- 
ing ſet at liberty and going into baniſhment he had contracted other 
.debts, he would have become liable to diligence on that account: Or 
which there can be no more doubt, than that, if in the fame interval 
he had committed a new crime, he would have ſubjected himfclt to a 
new puniſhment. 

It is granted, that he is not to be deprived of the benefit ef his 
pardon ; but he ought nevertheleſs to enjoy it conſiſtently with the 
rights of other parties. Bankton, b. 3. tit. 3. C 84.; Ertkine, b. 4. 
tit. 4. F105, The condition of the pardon is only to take place 

after 
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after © he is ſet at liberty; and this again ought not to happen, 
until his creditors ſhall have been allowed to employ the legal means 
of compelling him to do juſtice to them, which it is not to be ſup. 
poſed that the Sovereign intended to obſtruct. Their proceedings, 
therefore, will not create any forfeiture of the pardon ; and thus the 
preſent caſe is diſtinguiſhed from that mentioned above, where the 
condition of the pardon was limited to a certain day, the time being 


prefixed. 
The Lord Ordinary on the bills reported the cauſe, when the Court 


appointed memorials ; on adviſing which they were of opinion, that 
the plea of the complainer ſhould be repelled, and the bill refuſed, 


Reporter, Lord Stonefell. For the Suſpender, Hamilton. Alt. Cullen. 


8. 


No CXXV. March 4. 1790. 
JOHN ANNAND, 


GAINST 


JOHN ROSS. 


BATTERY—PENDENTE LITE. Act 1594, cap. 219. Action on that 
ſtatute ſuſtained, fo as to affect the creditors of a bankrupt party. 


Kn having ſued Roſs in an action of oppreſſion and damages, 
the defender, while it was in dependence, meeting the purſuer, 
ſtruck him ſeveral ſevere blows on the face. Upon this, Annand rai- 
ſed a proceſs of battery pendente lite, concluding againſt Roſs on the 
ſtatute of 1594, that decree ſhould be given according to the terms 
of the original libel. 

The topics inſiſted on were in ſubſtance the ſame as were urged 
in the caſe of Fowler contra Gilleſpie *, 

But Roſs having become bankrupt, appearance was s alſo made for 
his creditors, who ſtated, that they had a material intereſt in the 
queſtion, as this penal ſtatute, if found to be {till in force, would 


Vid. ſupra, p. 114. 
| operate 
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operate againſt them, and deprive them of all fund of payment of 
their debts. If the ſtatute is ſtill in force, it ought at leaſt to be li- 
mited to its own purpoſe, which was the puniſhment of the offend- 
ing party; but it would be injuſtice to allow it to affect the rights of 
third parties, who have committed no offence. 

In every competition among creditors, any individual creditor is 
intitled to ſcrutinize the grounds of the debts of all thoſe who com- 
pete with him, and by whoſe preference his own fund of payment 
may be diminithed. In the preſent caſe, the creditors conſider them- 
ſelves as intitled to examine and canvaſs the grounds of the original 
action, in which if the purſuer prevail, their fund of payment 1s di- 
miniſhed ; in the ſame manner as they would be intitled to object to 
the conſtitution of any debt of a competing creditor. 

It is no ſufficient anſwer to them, that by the operation of a cer- 
tain penal ſtatute, this debt is conſtituted againſt the common debtor. 
They have no concern with that penal ſtatute, whoſe operation muſt 
be confined to the oftender himſelf. The law might have judged it 
expedient to puniſh maſterful oppreſſion, by decreeing that the op- 
preſſor thould loſe his ſuit; but it could never judge it expedient, that 
in a competition of creditors, falſe debts ſhould be ſuſtained to the 

rejudice of true; or, what is the {ame thing, that no inveſtigation 
mould be allowed whether the debts are true or falſe. 


The Court, however, allowed a proof of the battery. 


AQ. M, Reſs. Alt. Fraſer-T ther. 


3 No CXXVI. 
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No CXXVI. March 10. 1790. 


Sir WILLIAM DUNBAR, Baronet, and others, 
AGAINST 
GEORGE SUTHERLAND. 
MemMBer or PARLIAMENT.—AQ 16. Geo, II. cap. 11. An infiru- 
ment of ſeiſin not marked in the minute-book, nor engroſſed in the record 


till within twelve months of the inrolment, [uftained. 


(or SUTHERLAND claimed inrolment as a freeholder in the 
F county of Caithneſs at the Michaelmas meeting held on 3oth 


September 1789. 


In ſupport of his claim, Mr Sutherland produced among other 
writings, an inſtrument of ſeifin, with an atteſtation on the back of 
it by the keeper of the record in the county, bearing, that it had 
been preſented. on 29th September 1788, and recorded on the ſame 
day. Mr Sutherland was accordingly inrolled. 

It was afterwards diſcovered, that the inſtrument of ſcifin had not 
been engroſſed in the regiſter for ſeveral days after 2gth September 
1789, and that it could not be marked in the minute-book directed 
to be kept by 1693, cap. 14. no ſuch book being kept in the county 
of Caithneſs. In a complaint, therefore, founded on the circumſtan- 
ces already mentioned, Sir William Dunbar and others, freeholders 
in the county, 


Pleaded : By act 16th Geo. II. cap. 11. it is provided, That © no 
« purchaſer or ſingular ſucceſſor ſhall be inrolled till he be publicly 
« infeft, and his ſeiſin regiſtered, or charter of confirmation expede, 
Is where a confirmation is neceſſary, one year before inrolment.“ 
Thus, the recording in this inſtance not having been performed for a 
full year before inrolment, the judgement of the freeholders was ma- 
nifeſtly erroneous, and ought to be ſet aſide. 

The ſtature of 1617, cap. 16. evidently required, that the ſeiſin or 
other writing ſhould be actually tranſcribed into the record, the at- 
teſtation on the back being only intended to eitabliſh the claim of re- 
paration againſt the keeper of the record, if the buſineſs of regiſtra- 
tion was not conducted with ſufficient accuracy. This was the opt- 
nion of Lord Stair, who juſtly obſerves, that no purchaſer could be 
ſecure if a different rule were to be adopted. And even although 


this might have admitted of a doubt, eſpecially after the og a” 
0 
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of 1686, cap. 19. the ſubſequent ſtatute in 1696, c. 13. has declared, 
in the molt expreſs terms, that “ no ſeiſin, or other writ or diligence 
« appointed to be regiſtrate, ſhall be of any force or effect againſt any 
„but the granters, unleſs it be duly booked and inſert in the regi- 
« ſters ; Stair, b. 2. tit. 3. $21, 

It is true, that where a ſeiſin has been regularly preſented to the 
keeper of the records, and by him duly entered in the minute-book 
as required by 1693, cap. 14. a claim of inrolment founded on it has 
been ſuſtained, although ſome delay has occurred in tranſcribing it 
inte the record. As this minute-book, which is open to public in- 
ſpection, contains a general deſcription of the lands, and as the in- 
ſtrument of ſeiſin or other document is retained in the hands of the 
keeper of the record till it is engroſſed ad longum, ſuch a determination 
can be attended with little loſs. Great care however muſt be taken, 
that by a gradual infringement of the general rule, the public ſecu- 
rity provided for by the records may not ſuffer a fatal injury. If a 
ſeiſin were to be ſuſtained, though not marked in the minute-book, 
nor to be found in the record, no ſingular ſucceſſor could be ſafe; 

and perſons might be admitted to the privilege of voting, who 

have no real intereſt in the welfare of the community, although, in 
order to prevent ſuch undue inrolments, a previous publication of the 
infeftment for ſo long a period has been made neceſſary. 


8 


— 


Anſwered : General laws cannot be framed in ſuch a manner, as to 
be preciſely applicable to the circumſtances of every caſe. It is there- 
fore the province of courts of juſtice ſo to conſtrue theſe enactments, 
as to adapt them to common uſe. Where ſuch a conſtruction has 
been given, by the uſage of the country, and eſpecially where it can- 
| not be attended with any lofs, this rule appears to be highly expe- 
7 dient and juſt. In giving effect to the ſtatutes reſpecting regiſtrations, 
it has been often followed. By the enactment of 1617, it is requi- 
| red, that the ſeiſin or other writing ſhould be engroſſed within forty- 

eight hours after it is preſented to the keeper of the regiſter; yet, as 

in the cafe of many ſeiſins being given in at the ſame time, this can- 
| not be done, it has been held ſufficient if the preſentation of it has 
| been duly notified in the minute-book. So likewiſe in the caſe 
where it has been certified 1n the minute-book, that the writing was 
recorded on a certain day, it is not allowed to prove that the book- 
ing took place at ſome after period ; this being agreeable to the com- 
mon practice, and attended with no inconveniency, as the keeper of 
the regiſter retains in his poſſeſſion the ſeifin or other writing, for 
the information of thoſe who may with in the mean time to examine 
the record. In the ſame manner, in a caſe where no minute-book 
has been kept, it muſt be enough to ſhow, that the ſeiſin was duly 
preſented for publication, as is done by the atteſtation on the back 
of the writing itſelf, and that the deed continued in the hands of the 
public officer until it was regularly engroſſed; Wight on Elections, 


4to edit. p. 221, 
The 
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The Court were much divided in opinion, and the queſtion was at 
length determined by a very narrow majority. 


After adviſing the petition and complaint, with anſwers and re- 
plies, 


« The Lords diſmiſſed the complaint.” 
Act. Hiryman, Tait, et alli. Alt. Dean of Faculty, et alii. Clerk, Michelſon. 


| C. 


No CXXVII. | May 15. 1790. 


LORD ELPHINSTONE, 
AB ANGST 


ALEXANDER KEITH Senior and Junior. 


ANNUALRENT.—FACTOR,—/Vhat intereſt due by a factor upon the mo- 
ney in his cuſtody. Ei 


Ess. Kirn had long been the confidential agents of the late 

Earl Mariſchal. At different times they had rendered an ac- 
count of their management, without making any demand for their 
perſonal ſervices. On the other hand, although confiderable ſums 
of money had been allowed to remain in their poſſeſſion, they were 
not required to pay intereſt. 

Earl Mariſchal died on 28th May 1778, after having made a ſettle- 
ment in favour of Lord Elphinſtone. Some difficulties however oc- 
curred with regard to the effect of it; and it was not till the year 
1780, that they were entirely removed. In 1788, an action having 


been brought by Lord Elphinſtone againſt Mel. Keith, for the pay- 


ment of certain ſums lodged in their hands by Earl Mariſchal ; the 
defenders claimed a deduction on account of their ſervices ; and they 
alſo contended, that no intereſt could be demanded from them, a 

| The 
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The Court conſidered the mutual obligations between the defenders 
and Earl Mariſchal to be ſufficiently aſcertained, by the manner in 
which the accounts had been ſettled between them; the advantage 
derived by the defenders from the temporary uſe of the money de- 
poſited with them, having been viewed as a proper recompence for 
their perſonal trouble. | | 


The only difficulty aroſe with regard to the intereſt of the money 
left in the defenders poſſeſhon at the time of Lord Mariſchal's death. 
In general it was held, that a factor was not obliged, immediately 
after the death of his conſtituent, to pay intereſt for the money in his 
hands. As ſoon, however, as it could be known in what manner it 
was to be diſpoſed of, if he did not put it into one of the banking 
houſes, it was thought juſt that he ſhould be liable in the ſame 
rate of intereſt which might have been obtained for money ſo em- 


ployed. 


The Lord Ordinary found, © that the defenders were not liable for 
« intereſt on the above-mentioned balance.” But the Court altered 
that interlocutor, and 


« Found the defenders liable in intereſt, at the rate of 4 per cent. 
“ on the money in their hands at Lord Mariſchal's death, from 28th 
« May 1779, being a year ſubſequent to the death of Lord Mariſ- 
« chal.” | | 


Ordinary, Lord Alva. Act. Dean of Faculty, Abercromby. Alt. C. Hay. Clerk, Sinclair. 
C. 
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No CXXVIII. May 15. 1790. 


JOSEPH WILLIAMSON, 
— AINST 


JOHN SMITH. 


MEMBER OF PARLIAMENT. -A complaint to the Court of Seffron re- 


Jpefting inrolment, muſt be ſerved againſt all thoſe who offered objefions 
in the freeholders court. Nominal and jiftitious, 


R WILLIAMSON was inrolled among the freeholders in the coun- 
ty of Perth, as proprietor of the lands of Dungarthill. Theſe 


'lands in 1788 he ſold to the Duke of Athol. 


Before the bargain was concluded, it was propoſed by Mr Wil- 
liamſon that he ſhould retain his freehold- qualification; but the con- 
veyance made out in favour of the Duke on 7th February 1789, 
containing procuratory of reſignation and precept of ſeiſin, was abſo- 
lute and unconditional. After the Duke had taken a baſe infeftment, 


he granted to Mr Williamſon, on 11th Auguſt 1789, an obligation 


not to take a charter of confirmation from the Crown, nor to execute 
the procuratory of reſiguation during Mr Williamfon's life. This ob- 
ligation, to which a penalty of L. 10 Sterling was annexed, was im- 
mediately inſerted in the regiſter of ſeiſins. 

At the Michaelmas meeting in October 1789, an objection ariſing 
from the above tranſaction was ſtated to Mr Williamſon's remaining 
on the roll, by Mr Smith and two other freeholders; and the objec- 
tion being ſuſtained, Mr Williamſon complained to the Court of 
Seſſion; but the complaint was directed againſt Mr Smith alone. 
In defence, it was 


Pleaded : By the ſtatute 16th of his late Majeſty, which regulates 


the method of proceeding in queſtions reſpecting freehold-claims, it 


is provided, that the Court of Seſſion may grant a warrant for ſum- 
moning “ the perſon or perſons,” upon whoſe objection a freeholder 
has been ſtruck off the roll. The preſent complaint muſt therefore 
fall to the ground; only one of the three freeholders by whom objec- 
tions were offered having been made a party to it. 

Farther, the judgement of the freeholders was evidently well 
founded. After the conveyance in favour of the Duke of Athol, 
the right of the granter became altogether nominal; what is re— 
ſerved being neither a /iferent nor a fee, but a mere tolerance to vote 
as a freeholder, and this defeaſible at any time on payment of L. 10 

Sterling. 
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Sterling. Such an agreement ſeems to be wholly incompatible with 
the genius of our political law; 13th February 1745, Gibſon, 


Anſwered : The argument ariling from the method of giving notice 
of the complaint, is far too critical, and ought not to be liſtened to 
for ſetting aſide a legal right to vote. Nor is the objection to the 
qualification itſelf better founded. When the complainer was inrol- 
led, his title was unexceptionable ; and although it was at one time 
in the power of the purchaſer from him to put an end to it, the 
agreement, which was afterwards made, brought back matters into 
their former ſituation. In ſeveral recent caſes, proceedings of the 
ſame kind have been ſanctioned by the Court; and however inſigni- 
ficant, in a pecuniary view, the reſerved right may be, it involves 
the privilege of voting, when held under no confidential tie, as much 
as the moſt valuable eſtate holding of the Crown ; 5th March 1755, 
Nielſon ; 7th March 1781, Ruſſel contra Ferguſſon; 2oth February 
1787, Macdowal contra Crawford. 


The judgement of the Court proceeded on the preliminary objec- 
tion, Several of the Judges, however, expreſſed their opinion, that 
the complainer had no right to remain on the freeholders roll, 


After adviſing the complaint, which was followed with anſwers and 
replies, 


The Lords diſmiſſed the complaint. 


Act. Maconectie, Alt. C. Hay. Clerk, Menzies, 
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No CxXIX. May 16. 1790. 
ALEXANDER MURRAY, 


AG INS T 


ALEXANDER MU IR MACK EN Zz I E. 


MEMBER OF PARLIAMENT.— claim for inrolment by a liferenter ought 
to ſpecify the nature of” his right. 


IN the claim exhibited for Mr Murray, in order to his being inrol- 
led among the freeholders in the county of Perth, it was ſtated, 
that © he was publicly infeft in all and whole the half of all and 
« whole the lands of Ruſkie, with the manor-place thereof,” &c. 
ne dates of a Crown-charter in which theſe lands were granted 
to Lord Napier, of the aſſignation by his Lordſhip in favour of Mr 
Murray, of the infeftment which followed, and of its regiſtration, 
were accurately mentioned; the valuation of the lands was alſo pre- 
ciſely ſtated. 

Inſtead of having right to the property or ſuperiority of the lands, 
Mr Murray was merely a liferenter of the ſuperiority, the fee belong- 
ing to his brother. The freeholders therefore retuſed to inrol him, 
And a complaint being preferred to the Court of Seſſion, Mr Muir— 
Mackenzie, by whom the objection had been made, 


Pleaded : By the enactment 16th of his late Majeſty, it was provi- 
ded, © That, in order to prevent ſurpriſe at the Michaelmas meetings, 
« every freeholder who intends to claim at any ſubſequent Michael- 
« mas meeting of the freeholders, ſhall, for the ſpace of two kalen- 
% dar months at leaſt before the faid Michaelmas meeting, leave with 
e the Sheriff or Stewart clerk a copy of his claim, ſetting forth the 
©« names of his lands, and his titles thereto, with the dates thereof, 
« with the old extent or valuation upon which he deſires to be inrol- 
« led; and in caſe of his neglect to leave his claim as aforeſaid, he 
“ ſhall not be inrolled at ſuch Michaelmas meeting.“ 

A claimant cannot be thought to comply with this regulation, by 
merely ſtating the names of his lands, and the dates of the writings to 
be produced by him, leaving the freeholders from thence to diſcover 


the nature of his qualification, and the peculiar character in which 
he has a title to be inrolled. Leaſt of all can it be thought, that a 


deſcription of titles quite inconſiſtent with the true nature of his 
right, is to be admitted. Here then the claim preferred for the com- 
plainer 
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plainer, was wholly incompatible with the purpoſe of the law, the 
{ratement exhibited by him having, as it would ſeem, been purpoſely 
ſo framed, as to give the freeholders a more favourable opinion of his 
qualification than it truly deſerved. This reaſoning is ſupported by 
a deciſion 3d March 1773, Abernethy of Mayen. 


Anſwered : The ſtatute requires a ſpecification of the names of the 
lands, the titles of the claimant, the dates of thoſe titles, and, laſtly, 
the old extent or valuation. The claim here given in was therefore 
preciſely agreeable to the directions of the law. It is no where ſaid, 
that the nature of the eſtate, whether as a liferent or fee, a wadſet, 
a right of apparency, or of courteſy, ſhould be accurately defined. 
Nor is this at all neceſſary, as it muſt be preſumed that the free- 
holders, after the enumeration already mentioned, will be fully able, 
by inſpecting the public records, to prepare themſelves for giving a 
determination. 

The former precedents, ſo far from enlarging the operation of this 
law, which is of a correctory nature, have tended to reſtrain it within 
the narroweſt bounds. Thus it was found, that an omiſſion to men- 
tion the date of a retour was not fatal to a claim for inrolment. And 
in the ſame manner, where the date of one charter had been erro- 
neouſly ſtated, while that of another was wholly omitted, the claim 
was nevertheleſs 11 uitained, In the preſent caſe, it was eaſy, from 
the writings ſpecified in the claim, to diſcover that the claimant's 
right was a liferent, though as free from the challenge of nominality 
as any right of the ſame nature can be. The caſe referred to on the 
other fide was very different from the preſent one, both the dates of 
the titles and the names of the lands having been omitted ; Wight on 
Elections, 4to- edit. p. 151. 


A feeble attempt was made to ſhew that Mr Murray's qualification 
was nominal and fictitious. But the judgement of the Court pro- 
ceeded on the defect of the claim exhibited for him, which did not 
appear to fulfil, in any reaſonable manner, the purpoſes of the ſta- 


tute. 
After adviſing the complaint, with anſwers and replies, 


« The Lords diſmiſſed the complaint.“ 


A reclaiming petition was afterwards preferred, and followed with | 
anſwers, but the Court adhered, | 


Act. Rolland, Maclead-Bannatyne, Alt. C. Hay. Clerk, Sznclair. 
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MALCOLM MACFARLANE, 


2 


AGAINST 


JAMES. GRIEVE. 


WrIT.,—Aq 1681, cap. 5. The acknowledgement of ſubſcription, not 
Sufficient to ſupply the want of any of the ſiatutory ſolemnities of deeds, 
MA FARLANE granted a leaſe to Grieve. Before poſſeſſion had 
followed, however, the former inſtituted a reduction of it on this 
ground, that it had been omitted to inſert in the deed the name and 
deſignation of the writer, a requiſite, it was ſaid, eſſential to its vali- 


dity by the ſtature of 1681. The defender 


Pleaded : That ſtatute, it is true, has enacted, © that all ſuch writs 
« wherein the writer and witneſſes are not deſigned, ſhall be null, 
« and are not ſuppliable by condeſcending upon the writer, or the 
« deſignation of the writer and witneſles,” But though the term nul- 
lity does in our ſtatute- law ſometimes import an intrinſic nullity, yet 
generally by that word nothing more is meant, than a circumſtance 
affording an exception or reaſon of reduction. Thus, deeds null ac- 
cording to the terms of the acts 1621 and 1696, are yet never ſet a- 
ſide without a formal proceſs. In like manner, with reſpect to en- 
tails, many contraventions are expreſsly declared by the ſtatute of 
1685 co infer an 1% facto forfeiture, but in order to give effect to 
them, a declarater is required. 

If ſuch were not the caſe, it would be pars judicis to advert to ob- 
jections of tis kind, and no decree in abſence where they occurred 
would be of any avail; whereas in truth ſuſpenſion is not leſs neceſ- 
ſary there, than in regard to other decrees. Nor would a deed null 
in any other fenfe be capable of homologation, which, however, thoſe 
defective in the ſtatutory formalities in particular have ever been 
found to be; Nicolſon, (Annualrent), 20th November 1627; Leckie, 
Haddington, 7th March 1612; Boſwell contra Kinninmount; Foun- 
tainhall, 23d November 1699, Grierſon and Mackie contra Scott; 
Sinclair contra Sinclair, 17th February 1715. 

When the ſtatutes, therefore, relative to the formalities of wri— 
tings employ the ſame expreſſion, their purpoſe is to denote an excep- 
tion or ground of reduction, which of courſe the party may either 
voluntarily paſs from, or be debarred from pleading. But ſurely 

there 
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there can be no ſtronger bar to ſuch an exception, than the acknow- 
ledgement of ſubſcription ; which occurs in the preſent caſe, nothing 
being here objected to, but the mere omiſſion above mentioned. 

The primary end of all the ſtatutes on this ſubject is the prevent- 
ing of forgery. As the ancient mode of authenticating writings by 
the ſeal merely of the party, was found to give frequent occaſion to 
fraud, the additional requiſite of ſubſcription was introduced by the 
earlieſt of thoſe ſtatutes, 1540, cap. 107. In like manner, becauſe 
« falſities increaſed daily within the realm,” by reaſon of © the bo- 
« dies of contracts“ being written by perſons „“ not commonly 
« known,” that of 1593, cap. 175. enjoined, that the name and de- 
ſignation of the writer ſhould be mentioned in the deed. ; 

Nor when the act 1681 declared the omiſſion of this and other re- 

uiſites © to be not ſuppliable by a condeſcendence,” was the ſpirit 

of that enactment different. From the conſideration of the lubricity 
of human teſtimony, that mode of ſupplying the defects of writings 
was thus precluded ; but the ſpecial excluſion of it, cannot ſurely 
imply that all other means are rejected. It rather indeed imports 
the contrary. And of all means of aſcertaining che verity of deeds, 
the moſt complete and ſatisfactory is evidently the acknowledgement 
of ſubſcription. 

Holograph writings are not excepted verbatim in any of the ſta- 
tutes; but if they are held to be ſo by implication, becauſe of the 
little probability of falſehood in ſuch caſes, a fortiori ought thoſe 
writings which are acknowledged to be true, and where there is no 
poſſibility of falſehood. 

If it be ſuppoſed, that the ſtatutory requiſites in the form of deeds 
were in general alſo intended for the purpoſe of ſolemnity, this end, 
it muſt be owned, was ſufficiently attained by the preſence and the 
ſubſcription of the witneſſes. But in fact, as the preſence of the wri- 
ter is not required at the execution, the ſole object of that particular 
circumſtance muſt have been to guard againſt falſehood. 

In conformity to theſe obſervations, many decifions have been pro- 
nounced, Thus where a contract was null in the ſenſe of the ſtatute of 
1681, as bearing the ſubſcription of one witneſs only, the defect has 
been found to be ſuppliable, by referring the verity of the ſubſcrip- 
tion to the party's oath; Fountainhall, 26th December 1695, Beattie 
contra Lambie. And i in each of the following caſes, the grounds of 
the defender's plea have been recogniſed. Haddington, 22d june 
1611; Redpath contra Huntly, 29th November 1609; Weir contra 
Moffat; Durie, 8th July 1623, Sheriff of Cavers contra Henderſon; 
16th January 1739, Crawford contra Wight; 4th July 1739, Croſbie 
contra Shiells; 18th December 1739, Campbell contra Lennox; 5th 
June 1742, Campbell contra Maclauchlan; 23d November 1742, 
Duke of Douglas contra Littlegill; 2oth December 1746, Foggo contra 
Milliken; 8th June 1748, Netl contra Andrew; 17th June 1748, Ru- 
therford contra Feuers of Bowden ; 5th December 1765, Henderſon 
contra Murray ; 19th January 1779, Clark contra Roſs, See alto Bank- 


ton, b. 1. tit. 11. § 47. Erſkine, b. 3. tit. 3. 947. 
Anfeered : 
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Anſwered : It is for the purpoſe of ſolemnity, as well as of proof 
that formal writings are required by law. In particular,“ ſolemnity 
iu brit is eſſential to the perfection, of diſpoſitions to heritable 
rights, and of tacks,” Stair, b. 1. tit. 10. $ 9. But a null or in- 
formal writing never can produce ſuch ſolemnity. The end to be at. 
tained by that preſcribed formality, is to promote due reflection and 
- deliberation in tranſactions of importance. An informal deed rather 
denotes careleſſneſs and want of attention. 3 

Such a null writing cannot even be rendered probative. In parti- 
cular, it cannot, by the acknowledgement of ſubſcription. Whenever 
recourſe is had to this, or, which 1s the ſame thing, to oath of party, 
it mult be received as ſubje@ to every intrinſic quality; ſuch as that 
of force, of fear, or of ignorance of the contents of the writing. Since 
the import of it may be thus quite contrary to that of the writing, it 
is the oath alone that 1s probative, and not the writing, as thereby 
rendered ſuch. Beſides, informal writings are by expreſs ſtatute de- 
clared “ to make no faith,” an enactment which is not to be repea]- 
ed by any acknowledgement of a party. 

By the ſame rule, in every caſe where the law requires writing for 
an eſſential ſolemnity, as in that of ſeiſin for example, it might with 
equal reaſon be ſaid, that ſince writing is only a ſolemnity intended 
for proof of deliberate conſent, it thould always be ſuperſeded by the 
ſuperior evidence of the party's oath. 

The nullity of a deed therefore remains after the acknowledgement 
of ſubſcription; and it is a miſtake to ſuppoſe that it has no other 
operation than by affording an exception, which is debarred by ſuch 
acknowledgement. 

It is to be remarked too, as the reaſon why it is not pars judicis to 
refuſe action on a null writing, when the objection is not made by the 
defender, that every writing, whether valid or null, implies a verbal 
contract, which, though the ſubject of it be land, is always, while 
acquieſced in, a good ground of action; as the want of writing affords 
only locus pænitentiæ. | | | 

Nor is it of more importance in this argument, that homologation 
has been found to ſupply the defects of a null deed. This does not 
happen by imparting perfection to the writing, which continues void 
as before; but it is the act of homologation itſelf that eſtabliſhes the 
contract, being a renewed expreſſion of conſent in the ſtrongeſt man- 
ner rebus et faftis, which will bind parties, when neither a verbal 
contract nor an informal deed would. A verbal contract concerning 
heritage may be reſiled from; but acts of homologation, and re: inter- 
ventus, render the contract equally binding as if it had been expreſ- 
ſed by the moſt regular deed. 

The deciſions of the Court are extremely uniform, in reſpect to the 
principle, that a deed defective in ſolemnity cannot be ſupported by the 
acknowledgement of ſubſcription. Even prior to 1681 this was found; 
Durie, 14th February 1633, Ranken contra Williamion ; Durie, Spot- 
tiſwood, 11th February 1634, Caſſimbro contra Irvine. But the ſub- 
ſequent deciſions to the ſame effect are of more importance. Harc. 


Ne 207, January 1686, Gordon contra Macpherſon ; Fountainhall, 
November 
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November 1698, Campbell contra Robertſon ; Ibid. 2 1ſt November 
1704, Kirkpatrick contra Ferguſon; 15th July 1707, Abercromby 
contra Innes; Forbes, 4th February 1710, Logie contra Ferguſon ; 
Ibid. 3d July 1711, Short contra Hopekin ; Ibid. 22d December 1710; 
Fountainhall, 22d December 17:1, Gordon contra Macintoſh ; Edgar, 
ath February 1725, Children of Campbell contra Campbell; Dict. vol. 
2. p. 546. Strachan contra Farquharſon, 22d February 1728 ; Ibid. 
vol. 1. p. 124. Innes contra Commiſſioners of Supply, 8th February 
1728; Ibid. vol. 2. p. 542. Home contra Dickſon, June 1730; Ibid. 
p. 539. Davidſon contra Charteris, 12th December 1738; Kilkerran, 
p. 255. 20th July 1744, Liddle contra Creditors of Dick; Fac. Coll. 
zoth June 1758, Ferguſon contra Macpherſon ; Ibid. 2d February 
1761, Young contra Ritchie; Creditors of Young contra Little in 
1763; Mackenzie contra Lawſon, 15th November 1764 ; Erik. Inſtit. 
p. 427- ; Biſſet contra Stewart in 1765, Ibid. ; Fac. Coll. 17th Decem- 
ber 1766, Ruſſel contra Pailley and Little; Ibid. 6th July 1768, Shed- 
dan contra Spruel Crawford; Wallace, 21ſt July 1772, Crighton and 
Daw contra Sym; Fac. Coll. 4th July 1781, Grierſon contra King; 
Ibid. 25th November 1782, Wallace contra Wallace ; gth December 
1785, Walker contra Duncan; 23d June 1786, Edmonſton contra 
Lang. 


The Lord Ordinary pronounced this interlocutor: * In reſpect of 
e the deciſions of the Court, and on that account alone, finds the 
e tack libelled void and null, and reduces,” &c. 


A reclaiming petition having been preſented, and anſwers given in, 
a hearing in preſence took place by appointment of the Court. 


Several of the Judges thought, that the ſtatute, by debarring con- 
deſcendences in particular, did not mean to preclude the more cer- 
tain teſt of the verity of deeds by acknowledgement or oath of party. 
The caſe of holograph writings, it was argued, ſhews this ; as thele, 
notwithſtanding the ſtatute, are valid without witneſſes, their verity 
being otherwiſe aſcertained, although not near ſo completely as by 
ſuch acknowledgement. 


It was likewiſe obſerved : Though writing be de gſentia of deeds re- 
ſpecting land- property, yet no part of the contents of the /e/ling clauſe 
comes under that deſcription. It is not comprehended in the verba 
/olenma of writings; which is evinced by this, that the name of the 
inſerter of that clauſe is not required to be mentioned. Its fole pur- 
poſe is for authenticating deeds, by the naming and defigning of the 
witneſſes. Ir is therefore uſeleſs in thoſe writings, to authenticate 
which witneſſes are not neceſſary; ſuch as holograph deeds, and, 
ſurely much more, deeds of which the ſubſcription is acknowledged. 
And if the want of this clauſe altogether would have been of no con- 
ſequence, a partial want, or a defect in it, cannot be ſuppoſed of 
more fſigniticance. Beſides, the deeds ſpoken of in the ſtature as © not 
* ſuppliable by a condeſcendence, were evidently thoſe only in 
which the ſubſcription of witneſſes was required. 

| 4 4 | The 
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The Court however were unanimouſly of opinion, that in compe- 
titions of creditors effect ought never to be given to the acknow- 
ledgement of ſubſcription, ſo as to affect any jus gue/itum ariſing from 
the informality of deeds. And | 


A majority conſidered, that no deeds whatever were probative, but 
thoſe executed with all the formalities required by ſtatute. Were the 
oath of party, it was obſerved, made to ſupply the want of the ſta- 
tutory requiſites, the conſequences would often be very unjuſt. Not 
only in general, with reſpect to all bargains to which writing is eſ- 
ſential, the knave would be free and the honeſt man bound; but in 
the caſe of mutual contracts, when one of the parties happened to die, 
his heir might either be hberated, or hold the other party under the 
obligation at his pleaſure; and in that of co-obligants, one of them 
ſurviving might be made liable for the whole debt, while his claim 
of relief againſt the other corre; would by their death be cut off. 


The Lords therefore adhered to the-interlocutor of the Lord Ordi- 
nary, reducing the tack in queſtion, 


Lord Ordinary, Dreghorn. AR. G. Ferguſſon, M. Roſs, Alt. Solicitor-General, Wilſon. 
Clerk, Sinclair. ä 


* 


Similar deciſions were given in ſeveral other caſes determined at the 
ſame time. | 
8. 


No CXXXI. May 22. 1790. 
His MAI EST T's PRINTER and STATION ER, 
AGAINST 


Meſſ. BELL & BRAD F UTE, and others. 


DAMAGE AND INTER EST. REGAL IA. Monopoly to the King's Print- 
er; how far his patent extends to Bibles having commentaries annexed. 


1 letters- patent conferring the office of King's Printer, bear, 
that he ſhall have /olum et unicum privilegium imprimendi in Scotia 


Biblia Sacra, Nova Teſtamenta, Hſalmorum libros, et libros Precum Com- 
munium, 
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munium, Confeſſiones Fidei, Majores et Minores Catechiſmos, in lingua Au- 
glicana. 

Upon that title a bill of ſuſpenſion was preſented to che Court, 
complaining of, and craving an iuterdict againſt the publication of 
ſeveral commentaries on the Bible, in reſpect that each of them con- 
tained a complete copy of the Bible itſelf; and 1n particular thoſe of 
Henry and of Oſtervald; the firſt of which is very voluminous, while 
the other is remarkable for its brevity. | 


Pleaded for the Complainer : Of the royal prerogative to grant this 
excluſive privilege there can be no doubt, It was in particular re- 
cogniſed by a judgement of the Court in 1717, in the caſe of Mr 


Watſon, who was then the patentee; and in the late celebrated que- 


ſtions concerning the exiſtence of literary property at common 
law, this exerciſe of prerogative was on all hands confidered as in- 
diſputable. | 

By the publications in queſtion the complainer's right is infringed. 
They contain the whole of the Bible from beginning to end; and 
though they alſo comprehend extraneous matter, in the form of an- 
notations or commentaries, that does not vary the cafe with regard to 
the- printing of the ſacred text. 

This patent 1s analogous -to the act of Q. Anne, veſting authors 
with the copy-right of their works. But the law will not ſuffer that 
property to be violated, under the pretence, either of the addition of 
notes or obſervations on the original work, or of annexing it to other 
compoſitions ; Fac. Coll. 25th June 1785, Murray contra Macfar- 
quhar; 17th July 1787, Payne and Cadell contra Anderſon and Ro- 
bertſon. 

If the complainer would not be intitled to ſubjoin to the Bible as 
an acceſlory of it, thoſe commentaries, if they were private property, 
the publiſhers of them ſurely ſhould not be allowed to confiderthe Bible 
itſelf as an acceſſory of their annotations. It is evident, beſides, that 
the patent would in this way be defeated by every thing which bore 
the appearance of a commentary. For how is a line of diſtinction to 
be drawn, in reſpect of magnitude and importance, between one 
commentary and another ? 


Anſwered : The power of granting monopolies is in England con- 
ferred on the Crown by ſtatute 21ſt Jac. I. cap. 3. In Scotland, 
where that power was as little implied in the royal prerogative, as 
appears from act 1540, cap. 127. no ſuch ſtatute ever paſſed, except 
that of 1551, cap. 27. concerning the licenſing of books ; an arbitra- 
ry enactment, framed on purpole to repreſs a ſpirit of inquiry in the 
infancy of the reformation, and long ago in deſuetude. The validity 
of excluſive privileges like that in queſtion, is therefore at leaſt doubt- 
ful; Bankton, b. 1. tit. 19. Y 11.; Fountainhall, 5th January 1083, 
Anderſon contra Lindſay ; Edgar, 13th January 1725, Corporation of 
Girdleſmiths of Culroſs contra Watſon and Maſterton. As a ſtrong 
indication of this, it is to be remarked, that though the patent now 
in queſtion, beſide Bibles, gives equally the ſole privilege of publiſh- 
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ing New Teſtaments, Plalm-books, Confeſſions of Faith, and Books 


of Common Prayer; yet it is notorious, that all of theſe have been 
conſtantly publiihed without challenge from the King's patentee. 

But at any rate, ſuch excluſive privileges ought always to ſuffer 
the ſtricteſt interpretation, as being unfavourable to the rights and 
liberties of the people at large; a rule which is exemplified in the en- 
couragement given to thoſe who, by adding any improvement to the 
ſubject of a patent, obtain the full benefit of the monopoly. 

This patent it is plain does not concern commentaries on the Bible; 
and the only point in diſpute is, whether the text may be publiſhed 
alongſt with the commentary. But it is 1mpotlible to exhibit with 
convenience or propriety a commentary on any work, unleſs the text 
be ſubjoined; nor is there more than an inſtance or two in the Prote- 
ſtant countries, of any commentary on the Bible having been publith- 
ed ſeparate from the text. As this monopoly then does not extend to 
commentaries on the Bible, they onght to be permitted to appear in 
that form and manner which are ſuited to their nature, and annexed 
or ſubjoined to the text which they are intended to illuſtrate, 

It is no doubt true, that an appearance of a commentary may be 
aſſumed, for the unlawful purpole of evading an excluſive right of 
publication ; but ſuch a fallacy cannot eſcape detection. By that 


{tandard the preſent parties are willing to be tried. 


The Lord Ordinary on the bills reported the cauſe upon memorials ; 
when 


The Court ſeemed to entertain no doubt, on the one hand, of the 
patentee's right to the ſole printing of Bibles, nor, on the other, with 
reſpe& to the liberty of publiſhing commentaries on the ſcriptures in 
conjunction with the ſacred text. At the ſame time, it was thought 
neceſſary to guard againſt devices for evading that legal privilege. 
In this view a diſtinction was made between Henry's Commentary, 
where the annotations are about five times the bulk of the text, and 
the work of Oſtervald, whoſe notes are ſo inconſiderable in quantity, 
that they might, withour much difficulty, be employed as a ſubter- 


fuge. 


The Lords therefore refuſed the bill ſo far as it concerned Henry' 8 
Commentary, and allowed expences; but paſſed it with reſpect to 


that of Oſtervald. 


a Lord Gardenſton. For the Complainer, Soelicitor-CGeneral. Alt. Rolland, 
Fraſer- Tytler, Dickſon. | ” | 
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No CXXXII. May 23. 1790. 


ROBERT CARMNICHKE 


AGAINST 


HENRY-WILLIAM HARP RY 


BILL of EXCHANGE. —Promiffory notes. Intimation of diſhonour by one 
indorſer to another, 


E UMuPERY KER granted a promiſſory note for L. 217, 118. to 
* Henry-Willam Harper, or order, payable in London three 
months after date. 

This note Harper indorſed to Robert Carrick at Glaſgow, who in- 
dorſed it to Walker, one of tlie agents or riders of Thomas Johnſtone 
merchant in Manchefter. By Walker it was indorſed to Johnſtone his 
employer, from whom it came by another indorſation into the hands 
of Joſeph Jones and Company in London. 

On the laſt day of grace, the note was proteſted for non-payment 
by Joſeph Jones and Company, and within three days after, the diſ- 
honour was intimared to Johnſtone at Mancheſter Walker, John- 
ſtone's rider, being at this time from home, Johnſtone, owing to his 
ignorance of the addreſs of Carrick the preceding indorſer, did not 
give any intimation till the 14th day after the date of the proteſt; a 
letter for Carrick being then pot into the poſt-ofhce. Carrick recei- 
ved this letter on the 19th day after the date of the proteſt, and he 
immediately gave notice to Harper, to whom the note had been ori- 
ginally granted. | 

The contents of the note having been paid by Johnſtone to Joſeph. 
yes and Company, ant by Carrick to Johnſtone, the queſtion aroſe, 
whether Harper was obliged to relieve Carrick irom the loſs. 


leaded for Harper: Viewing the promiſſory note in the light of a 
range bill of excha ange, as all documents conceived? in this form, and 
neither payable nor dated in Scotland, ought to be, it cannot now 
be the foundation of any legal claim, unleſs againſt the particular in- 
dorſer to whom intimation of the diihonour was given within three 
poſts after the date of the promey Erikine, b. 3. tit. 2. f 33.; Fac. 
Coll. 14th February 1781, Elliot contra Bell. 

e conſidering Js note as an inland bill of exchange, and re- 
gulated cither by the Engliſh or Scots law, the ſame concluſion 
would ſeem to follow. By the former it is required, that in caſe of 
dithonour, “ the proteſt hall, within forrteen days after the making 

3 U 29 thereof, 


1 
; 
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e thercof, le ſent, or otherwiſe due notice be given to the party 
«* from whom the bill was received.“ By the latter, it is required 
% that notice of the diſhonour thall be given within fourteen days at- 
« ter the proteſt is taken.” Act gth & 10th Will. III.; act zd & 4th 
Anne; act, 12th Geo. III. cap. 72. made perpetual by act, 23d Geo. III. 
cap. 81. 

It may perhaps be ſaid, that theſe rules ought not to be applied to 
the caſe of indorſers claiming relief from one another. But even 
with regard to them, in a territory ſo limited as that of Britain, the 
ſpace of fourteen days ſeems in general to be ſufficient for the pur— 
Poſe of intimation; and although ſome latitude were to be allowed, 
a ſilence for ſo long a period as here intervened can admit of no ex- 
cuſe, unlefs it were to be held, that every in:lorter was to have a fort— 
night for intimating the diſhonour to the party from whom he recei— 
ved the bill or promiſſory note. But ſuch a conſtruction of the law 
would be attended with the molt pernicious conſequences to trade. 


Anſwered : The promiſſory note in queſtion being dated and pav- 
able in London, is to be regulated by the law of England. Indeed 
ſince the late enactments in 1772 and 1783, preſcribing the mode of 
Negotiation to be obſerved in Scotland with regard to inland bills of 
exchange and promiſſory notes, there is no material difference be- 
tween the laws of the two countries. In both, it is incumbent on 
the holder to fend notice of the diſhonour within fourteen days after 
taking the proteſt. But the ſame rule does not hold in queſtions be- 
tween indorſers, otherwiſe it would be in the power of the perſon in 
whoſe hands the bill or promiſſory note was firit diſhonoured, by 
with-holding the intimation till the fourteenth day, to throw the loſs 
on any of the indorſers he choſe to ſingle out. Accordingly, in the 
caſe of Elliot contra Bell, where it was found. that notification to the 
laſt indorſer was not per ſe ſufficient to preſerve recourſe againtt 
the prior indorſers, the opinion of eminent merchants was produ- 
ced, that the period for notification between indorſers themſelves 
« was not yet fixed by any preciſe rule; only it behoved to be ſuch 
< as was not protracted by any undue delay.” 


The queſtion was tried in a ſuſpenſion of a charge againſt Har- 
per. 


The Lord Ordinary ſuſpended the letters, thus ſuſtaining the de- 
fences pleaded for Harper. 


Againſt this interlocutor a reclaiming petition was preferred, which 
was followed with anſwers. 


It was obſerved on the Bench, that the doctrine hid down by Mr 
Erſkine with regard to the negotiation of foreign bills of exchange 
was unſupported by any authority; the rule in England being, that 
the diſhonour ſhould in general be notified by the next poſt, although 
particular circumſtances might juſtify a longer delay. 4 
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The judgement of the Court however proceeded on this ground, 
that in a queition between two indorſers, it was ſufficient for autho- 
riſing a claim of recourſe, that in intimating the dithonour no im- 
proper negligence could be alledged. 


After adviſing the reclaiming petition and anſwers, the Lords al- 
tered the interlocutor of the Lord Ordinary, and © found the letters 
* orderly proceeded.” 


Lord Ordinary, Fftice-Clerk. AQ. Solicitor-General, Alt. IWizbt. Clerk, Colguhour. 


C. 


No CXXXIII. Moy 25. 1790. 
JOHN REI D, and others, 


AGAINST 


The UNITED INCORPORATIONS of MARY's CHAPEL. 


BoROUGH.—Poroer of the members of corporations within * With 
regard to the admiſſion of new members. 


1 wrights and maſons in the town of Edinburgh, are a branch 
of the United Incorporations of Mary's Chapel. They have ſeals 
of cauſe from the magiſtrates, in which they are directed to admit 
ſtrangers taking up their reſidence in the town, on their undergoing 
a trial, and paying the dues of entry. 


It had been uſual in theſe corporations, to admit the apprentices and 


children of the entered members on eaſier terms than other perſons. 
The ſum paid by the Jatter till about the year 1770, was only L. 11; 
it was afterwards raiſed to L. 21, and at laſt in 1787 to L. 100. 

It had been alſo the cuſtom in theſe corporations, to give to indivi- 
quals a permiſſion to follow the profeſſion of a wright or maſon for 
life, on paying a ſmaller ſum than was demanded for a regular en- 
try; but thoſe licentiates were not admitted to any of the other pri- 
vileges of the corporations, neither being maintained at the expence 
of the community while in indigent circumſtances, nor intitled to 
interpoſe in the adminiſtration of their funds. The compoſition de- 


manded from them was in 1787 increaſed to L. 40. 
The 
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The legality of theſe proceedings was tried in mutual ons 
brought by the managers. of the corporations on the ond hand, and 
by john Reid and others, who were not members of the corporations, 
on the otaer, 


The firſt queſtion was, whether the corporations could be com- 
pelled to admit perſons who had not ſerved an apprenticeſhi by ithin 
the borough ; but the regulation above referred to reipecting the ad- 
miſſion of ſtrangers, prevented a deciſion of this on general prin- 
ciples. 


The next queſtion regarded the powers of the corporations in re- 
gulating the dues of entry. And here the opinion of the Judges was 
agree: able to the determination of the Court in the cate of Aberdeen, 
Tac. Coll. 21(t July 1786, by. which it was found, that the fine or 
compoulition paid by intrant burgelles might be proportioned to the 
benefits to be derived from a participation of the trade. In the cir- 
cumttances however which here occurred, the ſum demanded by the 
corporations being thought exorbitant, was reduced to L. 50. 


A third queſtion agitated in the papers, was the power of corpora- 
tions to admit hcentiates. Many of the Judges expretied a doubt, 
how far this practice was juſtifiable. But the Court was prev ented 
trom giving any deterpunation on this point; the judgement of the 
Lord Ordinary, finding that the corporations might enter into ſuch a 
compromiſe, having been acquieſced in by the parties; but the ſum 
demanded on this account was reduced to L. 30. 


The interlocutor of the Lord Ordinary was in theſe terms: 


« Finds, that the incorporations united under the name of Mary's 
« Chapel, have a right to carry on their different crafts within = 
« ancient royalty of Edinburgh, and to exclude all others who a 
« not entered in the ſaid corporations from exerciſing the crafts 
„ within the ſaid boundaries; finds the faid incorporations of 
« wrizhts and mafons, by their or iginal ſeals of cauſe, ſubſequent 
« practice, and admiilions in the courſe of this proceſs, are bound to 
« receive ſtrangers; that is, (when applied in contradiſtinction to 
e freemen wrights and maſons), ſuch perſons as have not ſerved ap- 
« prenticeſhips to maſters, freemen of ſaid incorporations, for fix 
« years, and who have acted as journeymen for two years more, are 
« jntitled to be admitted as freemen of ſaid incorporations, and in- 
« titled to all the benefits and privileges thereof, upon giving ſuffi- 
« cient proof of their {kill in their reſpective trades they protets, and 
« upon payment of a certain ſum; finds, upon the grounds foreſaid, 
c that the ſaid incorporations of wrights and maſons, are alſo bound 
« to admit ſuch ſtrangers to the liberty of exerciſing their crafts with- 
in the ſaid royalty, during their lives, without any other privileges 
« or benefits, upon payment of a certain ſum; finds, that the ſum 
«* demanded 
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« demanded by the ſaid incorporations, for a full enjoyment of all 
« the liberties, privileges, and benefits attending the reſpective free- 
« doms of the faid incorporations, is reaſonably and properly ſtated 
„Nat L. 100; finds, that the ſum of L. 40, demanded for the liberty 
« only of carrying on the trade of the ſaid crafts during life, is too 
* high, and therefore modifies the ſame to L. 30 Sterling.“ 


After adviſing? a reclaiming petition for John Reid and others, 
which was followed with anſwers in behalf of the corporations, 


The Lords,“ found, that the petitioners are legally intitled to be 
« admitted freemen of the incorporations of Mary's Chapel, upon 
„being found ſafficiently capable and qualified in their ſeveral 
« trades, and on payment of L. 50 as entry-money.“ 


Reclaiming petitions were preferred againſt this judgement; the 
one in behalf of the corporations, complaining of the reſtriction as 
to the dues of entry, and the other for John Reid, &c. praying that 
the dues of entry thould be reſtricted to L. 33: 6 : 8, or to ſome ſmall- 
er ſum than L. 50. Both theſe petitions were refuſed without an- 
ſwers. 


Lord Ordinary, Henderlond. Act. IWight, Sir William Miller, Jehn Clerk. Alt. IM. Refs. 
Clerk, Sinclair. | 


C. 


No CXXXIV. May 27. 1790. 
ROBERT AIT K IN. 


4641 


WILLIAM GRAY. 


PRISONER.—ACt 1696, cap. 32. A perſon to whom a Ceſſio bonorum 
had been refuſed, admitted io the benefit of the Act of Grace. 


"$i in conſequence of an application by Aitkin, from whom 
he rented a farm, ſtaring, that he had fraudulently diſpoſed of 
his effects, for the purpoſe of diſappointing Aitkin's right of _ 

| 3X thec, 
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thec, was committed to priſon by the Judge- ordinary, there to be 
detained until ke ſhould find ſecurity for the rent due by him. 

Gray was afterwards arreſted in priſon by another creditor. Ha-. 
ving brought a proceſs of Ce io, he was oppoſed by Aitkin; and the 
Court conſidering his conduct to have been extremely culpable, diſ- 
miſſed the action. He then applied to the magiſtrates of the borough 
in which he was confined, for an aliment, in virtue of the ſtatute of 
1696, cap. 32. The magiſtrates having awarded an aliment, Aitkin 
preferred a bill of advocation, which was paſſed; and 


Pleaded: By our ancient law, a perſon confined for debt was to be 
maintained on bread and water, at the expence of his creditor, ſtat, 2. 


Rob. I. c. 19. But if he was impriioned for ſome criminal matter, 


in which the public at large was held to be chiefly intereſted, he was 
to be maintained at the public expence, or, what 1s the ſame thing, 
out of the funds appropriated to royal boroughs for this and other 
neccilary purpoſes. This diſtinction has been kept up by the ſtatute 
of 1696. Thoſe who are impriſoned for a civil debt or cauſe, may re- 
quire the party at whoſe ſuit they are detained, to give them a mo- 
derate allowance, otherwiſe they are to be releaſed ; but the fituation 
of priſoners for criminal cauſes, 18 declared to be the ſame as formerly. 
In the conſtruction of this ſtatute it has been held, that perſons con- 
fined for any illegal proceeding, in conſequence of which they are 
liable in damages to a private party, cannot be benefited by it. Sure- 
ly then it cannot be thought, that any indulgence ought to be ſhown, 
where che cauſe of impriſonment is a fraud of ſo palpable a nature, 
as to preclude the guilty perſon from the benefit of the CS. Er- 
lkine, . 4. tit. 3. §28.; Dictionary, vol. 3. voce Priſoner, 


Arfavered : The diſtinction pointed out in the ſtatute, is evidently 
between criminals confined to priſon, either in order to trial, or for 
undergoing ſome public puniſhment, and deb/o75 impriſoned for non- 
performance of an obligation, for which they may be ſued in the ci- 
vil courts. Even although this obligation may have ariſen from ſome 
culpable act, ſtill, if, in conſequence of his poverty, the priſoner is 
unable to provide for his own ſupport, the legiſlature ſeems to have 
thought, that the loſs ariſing from thence ought rather to fall on 
thoſe who have occaſioned his confinement, than on the royal bo- 
roughs, who mult otherwiſe be ſubjected to it. Although a difterent 
conſtruction has ſometimes been given to the ſtatute, this _— not 
to exclude a determination more agrecable to its true meaning * 


The Lord Ordinary remitted the cauſe fimpliciter, and found ex- 
pences due. 


And after adviſing a reclaiming petition, with anſwers, the Lords 
affirmed the judgement of the Lord Ordinary. 


Ordinary, Lord Stonefield. Act. Maconochie, Alt. Tait, IWemyſs. Clerk, Sinclair. 


C. 
* See 7th December 1787, Clark contra Johnſton and others, ſupra, p. 18. 


Ne CXXXV. 


May 1790. COURT OF SESSION. 265 


Ne CXXXV. May 27. 1790. 


The TRUSTEES for the CREDITORS of Meſſ. FALL 
and COMPANY, 


AGAINST 


Sir WILLIAM FORBES, JAMES HUNTER, and COMPANY, 


AND 


Sir JOHN ANSTRUTHER. 


R1IGUT IN SECURITY,—BANKRUPT.—ACt 1783. A mercantile houſe, 
who had advanced money for a correſpondent, and were poſſeſſed of bills 
indorſed and tranſmitted by him, —allowed, upon ſequeſlration being a- 
warded againſi him, to rank for their full debt, without dedudion of 
the payment of the bills, received after the ſequeftration, 

CompeTITION.—The debtors in theſe bills who had received no value for 
them, alſo allowed do rank. 


IR WILLIAM ForBes and CoMPANY were in the practice of ad- 

vancing money for the behoof of Meſſ. Fall; and on the other 

hand, the bills payable to them were uſually indorſed and tranſ- 
mitted to the former. 

In particular, Sir John Anſtruther having accepted, without any 
value, ſeveral bills in favour of Meſſ. Fall, to aid their credit, thoſe 
bills were indorſed to and depoited with Sir William Forbes and 
Company. 

Long after the pins were due Meſſ. Fall became bankrupt, and a 
ſequeſtration of their effects, under the authority of the ſtatute of 
1783, was awarded, Sir William Forbes and Company immediately 
afterwards received full payment of theſe bills; but being ſtill cre- 
ditors to Meſſ. Fall to a large amount, they claimed to be ranked to 
the extent of the whole debt due to them at the time of the ſequeſtra- 
tion, without deduction of the money ſo paid. On the other hand, 
Sir John Anſtruther claimed to be ranked as a creditor for the con- 
tents of the bills, for which he had not got any value. 

To theſe claims the truſtees under the ſequeſtration objected, that 
Sir William Forbes and Company's claim of ranking ought to be re- 
ſtricted to the balance remaining after the payments received by 
them ; and at any rate, that both they and Sir John Anſtruther could 
not be ranked, which would be a double ranking for one and the 
ſame debt. In ſupport of the objections, it was 

of Pleaded . 


_— - 
= = 


— we 
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Pleaded: The claim of Sir William Forbes and Company ſeenis to 
be ill founded, whether it be conſidered in reference to the conimion 
law, or to the ſtatute of 1783. 5 

Their right to the bills in queſtion, not being derived either from 
voluntary ſecurity or from legal diligence, was merely that of reten— 
tion, in the character of factors or agents for Meſſ. Fall; and being 
thus founded in equity, it ouglit to be confined in its exerciſe to an 
equitable purpoſe. But to rank for the whole of a debt, after a part 
of it has been paid, is contrary to equity. 

Even with reſpect to regular ſecurities, ſuch a claim would not be 
permitted. It has been found indeed, that an adjudger might be 


ranked for the full ſum contained in his diligence, notwithſtanding 


partial payments paſterior to its date; Kames, 16th February 1734, 
Farls of London and Glaſgow contra Lord Roſs. But that this deter— 
mination proceeded from the peculiar nature of adjudication as a ſale 
under reverſion, by which the adjudger's right continues entire until 
the laſt farthing of the debt be paid, appears from the argument con— 
rained in the reclaiming petition, in conſequence of which that; udge- 
ment was pronounced, When Mr Er{kine mentions the ſame rule as 
holding in other cafes, ſuch as that of arreſtment, he hazards an opi- 
nion which is not ſupported by any deciſion. In regard to adjudica- 
tions themſelves, the rule was ſo far reſtricted, that an adjudger ha- 
ving a ſeparate heritable ſecurity, was not allowed to rank upon his 
adjudication on the ſame ſubject, without deducing what he drew in 
virtue of his heritable right ; 12th July 1769, Creditors of Auchin- 
breck, Dict. of Deciſ. vol. 3. p. 10. In the par: paſſu rankings intro- 

duced by the act of ſederunt of 1662, though there muſt have been 
frequent room for this queſtion, it never was pretended that credi- 


tors were to be ranked for their full debts, without deduction of par- 
tial payments received at any time before the actual diviſion. 


Nor is the claim ſupported by the ſtatute of 1783, which in § 35, 
enacts, “ That in caſe any of the creditors ſhall have received any par- 
tial payment out of the eſtates of other obligants, or in conſequence 


of any preferable ſecurity upon any particular ſubjeft belonging to the 


bankrupt himſelf before the ſequeſtration, he {hall only be ranked for 
the balance after deduction of ſuch partial payment ; but if the par- 
tial payment be poſterior to the ſequeſtration, he ſhall be intitled to 
rank for his full debt.” For by the words “ preferable ſecurity upon 
« a particular ſubject, cannot be underſtood a right of retention, 
but a proper legal ſecurity conſtituted either by deed or diligence, for 
the expreſs purpoſe of ſecuring a debt. 

With regard to Sir John Anſtruther, it is at any rate plain that he 
cannot be alſo ranked, becauſe this would be a double ranking for 
one ſum. To illuſtrate this: Suppoſe Sir William Forbes and Compa- 
ny's debt to be L. 16,000, and that Sir John Anſtruther's acceptances 
were for L. 12,000; Sir William Forbes and Company receive after the 
bankruptcy L. 12,000, bur ſtill rank for L. 16,000, and recover L.4000 
from the bankrupt eſtate, while Sir John Anſtruther again ranks for 
L. 12,000, Thus, a debt of L. 16,000 in effect draws as L. 28, ooo; or, in 


other words, the ſame debt draws twice. In like manner it is evi- 


dent, 
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dent, that a triple. or quadruple ranking may cqually take place, as 
another ſet of bills might have been depaſited in Sir Jol Anftruther's 
hands, the granters of which would have had the ſame title to rank; 
and ſo forth ad infiuitum. 

No man can grant two or more documents for the ſame debt, to 
the effect of making it rank and draw more than once upon his eilate 
in the event of bankruptcy. For example, upon getting a loan of 
L. 100, one cannot, by granting five bonds for L. 100 each, enable 
the creditor thus to rank for L. 500. But by depoſiting bills or bonds 
in the manner above mentioned, if the double ranking were allowed, 
the very ſame thing would be done. Such a practice would operate 

as a tacit hy pothec over a man's whole property, perſonal and real; 
and a merchant's ſtock in trade, which in no other way could be Porky 
vered with any latent ſecurity, might in this way have one favourite 
debt privately and preferably fecured upon 1t, by the multiplication 
of the perſonal obligation for the {ame ſum. 


Anfewered for Sir William Forbes and Company: Though Sir William 
Forbes and Company be conſidered in the character of factors, and 
their right to the bills as that of retention, they are not the leſs in- 
titled to avail themſelves of it for the payment of their debt. It is 
a point quite eſtabliſhed, that factors are intitled to retention of their 
conſtituents property, till every claim competent to them againſt their 
conſtituents is ſatisfied; Bankton, b. 1. tit. 24. §34.; Erikine, b. z. 
tit. 4. H 21. The fact n is, that the bills were indorſed to and 
depoſited with them, for the expreſs purpoſe of ſecuring money ad- 
vanced. But in either caſe it would be a right in tecurity, 

That right they are intitled to hold, until the debt due to them be 
wholly ditcharged. In other words, chey have a title to be ranked 
according to the full amount of their debt, notwithſtanding the par- 
tial payment of it thereby obtained. 

Whatever ſecurity for his debt a creditor may have obtained, whether 
by voluntary deed of the debtor, by legal diligence, or by 8 poſ- 
ſeſſion of the debtor's goods, he 1s intitled to the full effect of ſuch ſe- 
curity, as long as any part of the debt continues due. Hence, no par- 
tial payment, however large, diminiſhes in the leaſt his right to the 
ſecurity. Thus, if a creditor-adjudger {ſhould receive a payment out of 
ſome fand belonging to the debtor, beſide the ſubject adjudged, he 
will not be obliged in ranking under the adjudication to deduct that 
payment, but will be intitled to hold the adjudication, or, which is 
the ſame thing, to rank for the whole accumulated ſum in it, till 
complete payment is effected; Kames, 16th February 1734, Earls of 
Loudon and Glaſgow; Fac. Col. 2d July 758, Creditors of Auchen- 
breck contra Lockwood. Nor was the decifion i in 1769 inconſiſtent 
with theſe, as it was then found only, that the ſame creditors could 
not be ranked twice on the ſame ſubject. 

In like manner, if one has two obligants perſonally bound for 
a debt, though he ſhould recover a partial payment from one of 
them, he is intitled to hold the obligation of the other to its full ex- 


tent. 


* The 
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The ſame principle, it is evident, applies to bonds aſſigned, or to 
bills indorſed in ſecurity, the holder of which, by means of them, is 
intitled to effectuate complete payment; Erſkine, b. 2. tit. 12, { 67. 

In order to afford a rule for fixing the preciſe period from which 
the amount of the claims of creditors, in rankings, ought to be de- 
termined, the above-mentioned ſtatute, in the pallage already quoted, 
has ordained partial payments recovered prior to ſequeſtration, by 
means of any preferable ſecurity upon any particular ſubject be- 
e longing to the bankrupt,” to be deducted, while no deduction is to 
be made of thoſe poſerior. Now, by the indorſation and depoſitation 
of the bills in queſtion, the claimants acquired a preferable ſecurity 
upon the contents of thoſe bills, being 4 particular ſubjec belonging to 
the bankrupt ; and therefore the payments obtained in conſequence of 
that ſecurity, after the ſequeſiration, are not to be deducted from their 
claim in the ranking. Nor is there any foundation, either in the 
words or the object of the ſtatute, for the ſuppoſed diſtinction be- 
tween different ſorts of ſecuritics. 

Neither can the claim of Sir John Anftruther be ſet in oppoſition 
to this. If he granted the bills for value, then their contents plainly 
formed a part of Mel. Fall's eſtate, affected by a preferable ſecurity 
in favour of the claimants. If again the bills were accepted without 
value, he became in effect a cautioner for Meſſ. Fall; and by the very 
nature of his obligation, he muſt be underſtood to have renounced 
his claim of relief, as far as it might interfere with the right of the 
claimants to obtain their full payment ; Creditors of Macintoſh contra 
Maxton, in January 1777. 


On the part of Sir John Anſtruther it was maintained, that he had 
the ſame title to be ranked, as if he had advanced to Meſſ. Fall the 
contents of his acceptances, taking their obligation to repay him at 
the expiration of a certain period. 


Prior to the appearance of Sir John Anſtruther in the cauſe, the 
Lord Ordinary pronounced this interlocutor : 


« Finds, that Sir William Forbes and Company are intitled to be 
« ranked for their whole debt, as it ſtood at the date of the ſeque- 
« ſtration, without previouſly imputing thereto the {ſums they have 


received fince the ſequeſtration, upon the bills indorſed to them 


"0 lecurity before the bankruptcy; and ſo far repels the objec- 
tion.“ 


Sir John Anſtruther having afterwards appeared and ſtated his 
claim, his Lordſhip took the cauſe to report; when 


« The Lords found, that Sir William Forbes and Company are in- 
© titled to be ranked for their whole debt as it ſtood at the date of 
« the ſequeſtration, without deducting the payments ſince received 


© from the bills indorſed to them in Tecurity : And found, that Sir 
« John 
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ce John Anſtruther is intitled to be ranked for the debts due to him 
« by Mel. Fall, ariſing from the bills he paid to Sir William Forbes 
« and Company.” 


A petition reclaiming againſt this judgement was refuſed without 
anſwers. 


Reporter, Lord Dreghorn, For the Truſtees, Buchan-Hephurn, M. Roſe. For Sir 
William Forbes and Company, Rolland. For Sir J. Anſtruther, Wight, Clerk, Home. 
8. 


No CXXXVI. June 8. 1790. 
Mrs NANCY SHORT REI D, 


AGAINST 


The PROVOST and MAGISTRATES of the Borough of 
ANNAN. 


PRISONER. — Magiſtrates having delayed for twenty-four hours to incar- 
cerate a debtor, and having afterwards, according to the cuſtom of the 


borough, allowed him the privilege of open jail, liable for the debt. 
ON 26th October 1787, a debtor of Mrs Shortreid's was appre- 


hended in the town of Annan, 1n virtue of a caption at her 1n- 
ſtance, and delivered over by the meſſenger to the Provoſt of that 
borough. The Provoſt however allowed him to remain at an 1nn 
until the evening of the twenty-ſeventh, when he was committed to 
priſon. 

Even then, inſtead of being kept in cloſe cuſtody, he was indul- 
ged with the privilege of open jail, as it was termed, by which was 
meant, the freedom of going through the different apartments of the 
priſon, and likewiſe of acces to the town-hall or court-houſe that 
was contiguous, the door of which was not locked during the day- 
time. This hall the debtor uſed as his dining-room; and being She- 
riff-depute of the county, he at the ſame time held his court there, 
and determined cauſes as he had been accuſtomed to do. On the 
other hand, the Magiſtrates received a bond from certain other per- 

ſons, 
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tons, containing an obligation to pay the debt in the event of his 
eſcape. 

The debtor afterwards raiſed a proceſs of Ceſſio 1 to whic] 
Mrs Shortreid made oppoſition. From this however, on receiving frag | 

a third perſon payment of a part of the debt, ſhe deſiſted; and the 
* obtained decree. 

She then inſtituted an action againſt the Provoſt and Nlagiſtrates, 
as having become liable for the debt, by acting contrary to their du— 
ty; firſt, in failing timouſly to incarcerate her debtor; and, ſecond- 
ly, in not having ſubjected him to ſuch a ſtate of confinement as the 
law required. 

A proof of the uſage in ſimilar cafes was taken; and it appeared, 
that in Annan this privilege of open jail had been ſo commonly be- 
ſtowed, that there were few examples of its being with-held, where 
ſecurity was afforded againſt the conſequences of the priſoner's eſcape ; 
and that the Nlagiſtrates had been even threatened with proſecution 
for reruſing it, as being an inſtance of illegal rigour. It tarther ap- 
peared, that the ſame cuſtom prevailed in the boroughs of Dumfrics, 


Lochmaben, and Ayr. 


The d:fenders pleaded: The ſhort delay of impriſonment that is ob- 
jected to was juſtifiable. By the law of England,” fays Lord Bank- 
ton, © meſſengers ought not immediately to commit to jail the perſon 
" arreſted, but keep him in ſome ſafe honfe for twenty-four hours, 
« that he may have opportunity to order his aſtairs, and, if poſſible, 
« to diſcharge the debt. The ſame rule, he adds, « may he fol- 
% lowed by our officers of the law, being founded in reaſon and hu- 
« manity;” b. 4. tit. 37. 514. 

The indulgence afterwards granted to the debtor, was the reſult 
of an ancient and eſtabliſhed practice, and accompanied with ima 
fade, on the part of the defenders. Even the circumſtance of holding 
4 court was not ſingular in this priſoner, as it has appeared, that an- 
other perſon in the ſame circumſtances, a juſtice of the peace, had 
formerly done ſo there. Acting thus bona fide in a public capacity, 
the defenders ought not to be —_ liable to ſo high a penalty for 
an error, if ſuch 1 it be, into which they have been ſo innocently be- 
trayed, 

It is at the ſame time an error from which no damage has ariſen to 
the purſuer; nor has ſhe been deprived thus of any legal compulſa- 
tory. The law does not prohibit any kind of indulgence to priſon- 
ers that is given within doors, provided that no danger is to be ap— 
prehended from their eſcape; and here the purſuer was in the moſt 
effectual manner warranted againſt any ſuch hazard. 

Another defence ariſes from the circumſtance of the purſuer's ac- 
cepting a ſum of money, as the price of her conſent to the debtor's 
obtaining the benefit of the Cgſio bonorum. As the defenders, who 
are ſued in the character of cautioners, have been thus, by the cre- 
ditor herſelt, deprived of the uſe of perſonal diligence as the means 
of effecting their relief, her claim againſt them ought on that account 
to be debarred. Nay * a creditor's diſmiſſing the principal debtor 

after 
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« after he is 1ncarcerated,” would, according to the opinion of Lord 
Bankton, have the effect of liberating the cautioners; b. 1. tit. 10. 


Hao. 


Anſwered : In every caſe without exception, where any unneceſſary 
delay to incarcerate a debtor takes place on the part of the magiſtrate, 
the latter is ſubjected to the payment of the debt; Hope, voce Cap- 
tion; 14th July et ult. November 1662, Sibbald contra Blyth; Stair, 
2d July 1669, Farquhar contra Magiſtrates of Elgin; Fac. Coll. 13th 
June 1781, Bell contra Magiſtrates of Lochmaben. 

With reſpect to the mode of the impriſonment in queſtion, it is a 
jeſt to call it legal. A perſon in priſon who is left with the doors 
open, and thus at liberty to go out when he pleaſes, is no more a 
priſoner, than if he were walking about the fields at his pleaſure. 
He may remain in priſon conſtrained by conſiderations of honour, 
or from other motives, but he cannot be underſtood as confined by 
the hand of the law. | 

That no partial uſage can juſtify ſuch a deviation from the duty of 
magiſtrates, has been determined in various fimilar cafes ; Fac. Col. 
7th December 1780, Gray contra Magiſtrates of Dumfries; 29th 
June 1786, Purdie and Company contra Magiſtrates of Montroſe. 

Nor is there any ſolidity in the other ground of defence. The de- 
fenders are not to be viewed in the light of cautioners. They have in- 
curred a debt directly ex delicto, and are truly become principal debt- 
ors, and not cautioners. Among corre: delinguendi there is no ſociety. 


The Lord Ordinary pronounced this interlocutor : “ In reſpect of 
„the circumſtances of the cafe, particularly that this is an action 
« highly penal, and that the. defenders appear to have followed a 
« practice which, however erroneous, had long ſubſiſted unchallen- 
« ped in the town of Annan, and ſome other boroughs, of allowing 
“ priſoners for debt the benefit of what is called open jail, aſſoilzies 
„the defenders.” 


To that interlocutor the Court at firſt adhered, adding to the ra- 
tiones decidendi there ſtated, the conſideration “of the conduct of the 
« purſuer in the proceſs of Ceſſio bonorum; but afterwards, on ad- 
viſing another reclaiming petition and anſwers, 


« The Lords repelled the defences, and found the defenders con- 
e junctly and ſeverally liable in payment to the purſuer of the ſums 
“ libelled, deducting therefrom the money paid when the purſuer 
« withdrew her oppoſition to the proceſs of Ceſo bonorum.” 


A petition reclaiming againſt that judgement was refuſed without 
anſwers, 


Lord Ordinary, Eftgrove.s AQ. Dean of Faculty. Alt. Solicitor-General, Maconochie, 
Carbet. Clerk, Menzies. G 
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N CXXXVIL | June 11. 1790. 
| ROBERT BR OW N, 


AGAINST 


ANDREW STORTIE. 


SALE. —IRRITANCY.—RIGHT IN SECURITY. — An authority given to 
a creditor to ſell the lands of his debtor, how to be exerciſed. 


8 diſponed to a creditor of his certain lands which belonged 
to him, redeemable at Martinmas 1782, on payment of the ſums 
then due. | 
After the elapſing of this period, the creditor was authoriſed, at 
any time before Martinmas 1784, upon fix months notice, or after 
that term, without any previous intimation, to ſell the lands by pu- 
| blic roup, the time and place being advertiſed at ſtated intervals in the 
public newſpapers. | | 
It was declared that' this' might be done without any judicial pro- 
ceedings, the right of reverſion formerly competent to the debtor be- 
ing voided iþ/o facto; but the ſurplus of the price after payment of 
the ſums due was to belong to him. = 
In 1788 the creditor proceeded to diſpoſe of the lands, in the form 
above deſcribed, to Robert Brown, who brought an action of mul- 
tiple-poinding and a declarator, in order to try the efficacy of the 
ſale. Storie being cited as a defender, objected to the proceedings, 


and 


Pleaded: The only method by which a creditor can diſpoſe of 
a land- eſtate belonging to his debtor, is that of a judicial ſale 
under the ſtatutes of 1681 and 1690, as enlarged by the act 
23d Geo. III. cap. 18. Although it were to be agreed, that after 
a certain period he ſhould have a power of ſelling, our law, juſtly 
jealous of the advantage which may thus be obtained over an indi- 
gent debtor, has required a previous action of declarator, for the pur- 
poſe of trying the fairneſs of the tranſaction. This is agreeable to 
the Roman law with regard to the ſale of goods impledged, the cre- 
ditor, though authoriſed to ſell, being obliged to have the ſanction 
of the prætor; Kames's Law Tracts, vol. 2. p. 71.; Voet. ad tit. Dig. 
de Pign. et Hypoth.; A. ad tit. De Diſtract. Pign.; Heinec. Antiquit. 
lib. 2. tit. 1. H 2.3 Ibid. lib. 2. tit. 17. 18. 19. H 11.; Vinn. ad Inuſtit. 
lib. 2, tit. 8. $1.3 Dictionary, voc. Paftum legis Commiſſorie. 


Anſwered: 
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Anſwered : Every perſon having the adminiſtration of his own af- 
fairs, may either directly diſpoſe of his lands, or authoriſe another in 
his name to take the meaſures which are neceſſary for that purpoſe. 


It is expedient that thoſe, who are ſo incumbered with debts as to be 


unable to pay what they owe, and whole property 1s at the ſame time 
too inconſiderable to bear the expence of a judicial ſale, ſhould be en- 
abled to enter into agreements of this kind. 

Nor do the authorities quoted on the other ſide ſupport a contrary 
doctrine. In the Roman law, a creditor in general could not, with- 
out the interpoſition of a judge, expoſe to ſale thoſe ſubjects which 
had been impignorated to him. But if a power of ſelling was given, 
it might have been exerciſed without any ſuch interference. And al- 
though in all agreements of the nature of the pactum legis commiſſorie, 
it has been held, that the irritancy being truly penal, muſt be recog- 
niſed in a declaratory action, an extenſion of the ſame rule to ſuch.a 
caſe as the preſent, would be equally inexpedient and unjuſt. 

Though ſecurities conceived in the form of the preſent one have 
been in uſe for many years, this is the firſt inſtance in which their 
validity was ever diſputed; Voet. lib. 20. tit. 20. F 1.; lib. 20. tit. 1. 
§22.; Perezius ad tit. Cod. de Diſtract. Pign.; Bruneman. Comment. 
ad lib. 4. de Pignorat. act.; Vinn. lib. 2. tit. 8. F 1.; Stair, b. 1. 
tit. 13. § 14.; Bankton, b. 1. tit. 17. U 5. 


The Lord Ordinary having taken the queſtion to report on infor- 
mations, the Court were unanimouſly of opinion that the ſale was 
liable to no exception. 


« The Lords decerned in the action of declarator, &c. 


Reporter, Lord Henderland. Act. M. Roſs, Honyman. Alt. V. Baillie. Clerk, Mitchelſon. 


C. 
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Ne CXXXVIIL | Fune 15. 1790. 
JAMES ROBERTSON, 


AGAINST 


JOHN SHEDDAN. 


FoORISDICTION. —The Juſtices of the peace have none in ordinary queſtions 
of debt. 


b having obtained a decree of the juſtices of the peace 
2 for the county of Ayr, againſt Robertſon, for payment of L. 1, 

8. 1d. being the balance of an account of goods, the latter brought 
a ſuſpenſion of that decree, on the head of incompetency. 


The Lord Ordinary 6 ſuſpended the letters /impliciter,” 


In a reclaiming petition, the charger inſiſted on the general prac- 
tice of juſtices of the peace exerciſing juriſdiction in ſmall queſtions 
of debt; on the expediency of that practice, from the {imple and ſuin- 
mary procedure in their courts, ſo beneficial to the parties in reſpect 
both of time and expence; and on the deciſion of 24th January 1769, 
Miller contra Boyd, which was ſaid to be the only one in point, the 
other determinations relative to the juriſdiction of juſtices of the peace 
having occurred in caſes that involved intricate diſcuſſions of law un- 


fit for their cognizance. 


The Court however conſidered the total incompetency of juſtices of 
the peace to judge in any ordinary queſtions of debt, however ſmall 
the ſubjec of litigation might be, as a point ſo clear, that it did not 
admit of the ſmalleſt doubt; and theretore 


The Lords refuſed the petition without anſwers. 


Lord Ordinary, Stonefield. For the Petitioner, Cathcart. 


No CXXXIX. 
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Ne CXXXIX. | June 1 5. 1790, 


Sir WILLIAM FORBES, Baronet, and others, 


AGAINST 


WILLIAM TAIT, JOHN GORDON, and others. 


MEMBER OF PARLIAMENT. — NOMINAL AND FICTITIOUS. — Trufi- 
oath of 7th Geo. II. not the only criterion of nominality. 


HE queſtion between Sir William Forbes and others, freeholders 
in the county of Aberdeen, and Sir John Macpherſon *, having 
been carried by appeal to the Houſe of Lords, the judgement of the 
Court of Seſſion was reverſed, and Sir John Macpherſon, the reſpon- 
dent, ordered to confeſs or deny the averments in the appellants plea- 
dings reſpecting the nature of his freehold-qualification. | 
Before this determination was given, Sir John Macpherſon had 
gone abroad, But Mr Tait, Mr Gordon, and ſeveral other gentle- 
men, whoſe qualifications in the ſame county ſtood in fimilar cir- 
cumſtances, were required to anſwer the queſtions which had been 
propoſed to Sir John. | | 
Theſe gentlemen gave in anſwers, the particulars of which it 1s 
unneceſſary to ſtate, What ſeemed to be decifive, was their admitting 
that the freehold-qualifications had been framed with a view of in- 
creaſing the political influence of the Duke of Gordon; that although 
the perſons to whom they were granted, had come under no expreſs 
engagement to vote for the candidate patroniſed by his Grace, they 
did not think themſelves at liberty, as men of honour, to vote in op- 
poſition to his wiſhes; and that they could not with propriety refuſe - 
to renounce their freehold-qualifications, when it was neceſſary for 
the Duke's accommodation, | 


The Lords unanimouſly found, that the freehold-qualifications in 
queſtion were nominal and fictitious, and appointed the names of the 
reſpondents to be expunged from the roll of frecholders. 


Act. Dean of Faculty, Wight, C. Hay, et alii. Alt. Tait, Gordon, et alii. Clerk, Gordon. 


In ſome other caſes from the ſame county, the perſons whoſe free- 
hold-qualifications were brought under challenge, gave in no anſwers 
to the queſtions put to them. The Court, conſidering their filence as 
an acknowledgement of the particulars they were required to confeſs 


or deny, appointed them to be ſtruck off the roll. 
; C. 


* 6th March 1789. 
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No CXL. June 16. 1790. 


EARL of B READ ALB AN E, 


AGAINST 


THOMAS LIVINGSTON. 


GAME,—No perſon, however gualified by law, ts intitled do hunt or kill 
game on the grounds of another without his conſent, though open and 
unincloſed. 


M* LivINGSTON, a gentleman of conſiderable landed property, 

having for ſeveral days taken the diverſion of killing game on 
ſome muirs belonging to the Earl of Breadalbane, but without ha- 
ving previouſly aſked his Lordſhip's 3 the latter inſtituted 
againſt him an action of declarator. 

The ſummons ſet forth, that by the common law of Scotland every 
perſon was debarred from ſearching for, hunting, ſhooting, or kill- 
ing game on the property of another, without the leave or conſent of 
ſuch proprietor; and concluded, that it ought to be found and de- 
clared, that the defender had no right to come upon the purſuer's 
grounds, or to ſearch for or kill game thereon without the purſuer's 


leave. 


Pleaded for the defender: The determination of this queſtion is 
not left to general inquiries into the common law. From a ſeries 
; of our ſtatutes, the right of perſons qualified to kill game, inſtead of 
5 being limited to their own private property, appears evidently to ex- 
tend over the whole kingdom, with the exception of incloſures, and a 

few other particular places. 

Though in ſome countries, as England or France, game is inter re- 
galia; in Scotland, the animals that come under that denomination _ 
being res nullius, they, according to the principles of the Roman law, 
cedunt occupanti. Hence the right of killing game prior to certain ſta- 
tutory reſtraints was here univerſal. Of thoſe reſtraints the object 

vas twofold ; both the preſervation of the game itſelf, and the general 
benefit of the community. 

Prior to the time of Robert III. the exerciſe-of hunting, except in 
e foreſts, warrens, or parks, appears to have been perfectly unlimi- 
ted; Mod. ten. cur. baron. c. 52. The firſt reſtriction that occurs, is 
one by ſtat, 1oth of that Prince, againſt the killing of hares “ in the 
« time of now, under the penalty of a fine © to the owner of the 


% ground; which plainly implies, that at other times the hunter 
had 
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had right to kill hares, and undoubtedly not leſs all the different ſorts 
of game, on the grounds of any of the people. 

The ſame inference is to be made from the next act of parliament 
that has a direct reference to the point in queſtion, viz. that of 1474, 
cap. 60. It prohibits hunting or ſhooting © in others cloſes or parks.” 
But if this only was unlawful, to hunt or ſhoot in open grounds, muſt 
have been permitted to all the ſubjects, 


In like manner, when the ſtatute of 1555, cap. 51. ordains, © that 


« no perſon ſhall range other mens woods, parks, hainings within 
« dikes or brooms, without licence of the owner of the ground,” it 
imports a virtual declaration of the lawfulneſs of that liberty when 
taken in places of a different deſcription. 

The act 1600, cap. 23, which eſtabliſhes certain regulations both for 
the preſervation of the game and for the advanrage of the people, ſets 
forth the importance of hunting, “as the only means to keep the 
„ haill lieges bodies from becoming altogether effeminate.” But had 
it depended on the caprice of individual landholders, whether or not 
thoſe means could be employed, hunting would not have been con- 
ſidered as an object of general police; much leſs one of ſo great conſe- 
quence. 

By the ſtatute of 1621, cap. 31, the poſlethon © of a ploughgate 
e of land in heritage,” is declared to give an excluſive title to hunt; 
which however would have been mockery, if the perſon ſo qualified 


had been confined in the exerciſe of his right to the narrow limits of 


his own property, 

The laſt of the game-laws paſſed by the parliament of Scotland, is 
the ſtatute of 1707, cap. 13. which contains this enactment; © That 
„ no fowler, or any other perſon whatſoever, {hall come within any 
e heritor's ground, without leave aſked and given by the heritor, 
« with ſetting dogs and nets, for killing fowls by nett; an enactment 
which plainly ſuppoſes that in other cafes no ſuch allowance is ne- 
cellary, becauſe in perſons qualified, hunting is then a matter of 
right. 

Thus the idea of che Scottiſh legiſlature is apparent, and in con- 
formity to it has always been the general ſenſe of the country. Nor 
can a ſingle inſtance be pointed out, where the purſuing or killing of 
game in open or unincloſed grounds, has been found by any court 
of law to be a treſpaſs in qualified perſons. In the caſe of Watſon of 
Saughton contra the Earl of Errol, an interdict was indeed pronoun- 
ced, prohibiting the latter to hunt within the incloſures, or upon the 
ground of the former, until the iſſue of the quęſtion; but it was never 


brought to a determination; Fac. Coll. gth Auguſt 1763. That of 


the Marquis of Tweeddale contra Dalrymple, was an action entirely 
confined to treſpaſſing within incloſures, which ſhewed the purſuer's 
ſenſe of the right, in reſpect of the grounds that lay open; ibid. 3d 
March 1778. 

The purſuer therefore had no more right to prohibit the defender 
from hunting in his muirs, than he would have had to forbid the 
entrance there, of the officers of the law engaged in the purſuit of a 
criminal, 
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criminal, or of the people of the neighbourhood in the at of deſtroying 
a mad dog, a fox, or other noxious animals; Fac. Coll. 6th Auguſt 
1785, Colquhoun contra Buchanan. 


Anſavered : Excluſive poſſeſſion is implied in the very nature of pro- 
perty. In all caſes therefore where no ſervitude has been conſtituted, 


or ſtatutory reſtraint impoſed, and where the public ſafety does not 


interfere, a man has the ſame right to exclude all others from acceſs 
to his landed property, that he has to debar them from entering into 
his houſe, or from uſing his furniture or cloaths. 

Nor becauſe animals fere nature belong to the occupier, does it fol- 


low, thatany perſon 1s intitled to purſue or kill them on the grounds 


of her. This obvious diſtinction is noticed in the Roman law. 


Non c/f conſentancun, ſays a Roman lawyer, ut per aliena prædia, invitis 
dominis, aucuþium faciatis, l. 16. ff. de ſervitud. pred. ruſt. Vid. etiam 
Inſt. lib. 2. tit. 1. 12. 1. 391. ff. de acquir. rer,. dom. In the law 
of Scotland it is not leſs clear. Lord Stair ſpeaking of the killing of 
game, adds: From which the fiar may debar others indirectly, by 


hindering them to come upon his ground,“ b. 2. tit. 3. 5 76. So al- 
ſo Craig, lib. 2. dieg. 8. F 13.; Bankton, b. 2. tit. 1. §7.; Erſkine, 
D . K 66. 

The firſt authority appealed to by the defender, intitled, The 
manner of holding baron-courts, as it appears from the obſervations of 
Skene ſubjoined to his treatiſe Je verborum ſigniſicatione, is of very 
doubtful authenticity, and deſerving of little regard. 

With reſpect to the ſtatutes that have been quoted, the argument 
founded on them 1s ſufficiently obviated by the principle, that a com- 
mon-law right 1s never taken away by implication. Burt there 1s not 
here any thing of that tendency even implied. It is not unuſual to 
protect common-law rights by additional ſanctions or penalties; of 
which the acts, of 1474, againſt the robbing of dovecotes and the like, 
—of 1503, againſt ſlaying falmon in forbidden time,—of 1587, againſt 
deſtroying plough-graith in time of tillage, and houghing oxen in 
time of harveſt,—of 1661, 1685, and 1686, againſt the breaking down 
of incloſures,—and of 1698, and 1 Geo. l. againſt the deſtroying of 
growing timber, are examples. The ſuperadding then of ſuch ſanc- 
tions as occur in the above-mentioned ſtatute of Robert III. and in 
acts 1474 and 1555, is not in any caſe evidence, that no right pre- 
viouſly exiſted at common law. Of courſe, it affords as little 
proof of the want of a common-law right in ſimilar or analogous 

caſes. 

In the lateſt enactment indeed that was mentioned, that of 1707, 
a prohibition without a penalty occurs as to a particular method of 
killing game. But the object of this law ſeems to have been, to 
make a diſtinction between that and the ordinary or fair modes of 
fowling ; ſo that though a non repugnantia merely on the part of the 
owner of the ground were to be held in regard to the latter as a ſuf- 
ficient indication of conſent, a ſpecial or expreſs “ leave aſked and 
„given“ ſhould be required to juſtify a practice ſo deſtructive as the 
firſt- mentioned method, 

The 
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The ſtatutes of 1600 and of 1621 are to be regarded as ſumptuary 
laws, intended to reſtrain the paſſion for an expenſive amuſement a- 
mong the lower ranks of the people, without diſcouraging the exer- 
ciſe of it in thoſe of ſuperior condition. Nor is there any inconſiſtency 
between the prohibition as to one claſs of perſons, or the permiſſion 
as to another, and at the {ame time leaving it to the latter to avail 
themſelves of the privilege, by obtaining from individual proprietors, 
freedom of acceſs to their grounds. | 

The deciſions quoted on the other fide are evidently of little im- 
portance, if indeed they do not rather ſupport the plea of the pur- 
ſuer. 


The Lord Ordinary “ aſſoilzied the defender from the concluſions 
„ of the libel of declarator.” 


The queſtion was then brought under the conſideration of the 
Court by a reclaiming petition and anſwers. 


Obſerved on the Bench: The right contended for by the purſuer 
is of a very anomalous deſcription, as it may confeſledly be annihila- 
ted at the pleaſure of every proprietor who chooſes to interrupt it by 
a wall or fence, | 


The Lords were unanimous, having no difficulty to decern in the 
« action of declarator.” 


Lord Ordinary, Monboddo. Act. Rolland, et alii. Alt. Wight, et alli. Clerk, Sinclair. 
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No CXLI. a June 23. 1790. 
3335 X , 


AGAINST 


JAMES BL AIR. 


WRIT.— BILL oF EXcHANGE.—A bill bearing a ſtipulation for mtere/j! 
from the date, ſuſtained in a compelition of” creditors, being re D of 
the acceptor. 


P=ren RATTRAY granted to Blair a bill in theſe terms: © Edin- 
« burgh, 8th January 1787. Eight months after date, pay to me 

or order, the ſum of One hundred pounds Sterling, with five per 

cent. of intergſt, at your houſe here, value in calh. 

« James BLAIR, 

„ PETER RATT RAL.“ 


The bill was holograph of Rattray the acceptor. On the back of 
it the following receipt appeared: 29th Auzu/t 1787. Received 
« Two pounds ten ſhillings Sterling, as one half year's intereſt, by 

« JaMEs BLAIR.” 


In a competition of Rattray's creditors, which took place before 
the Commiſſary-court, Sword, one of them, objected, that in conſe- 
quence of the ſtipulation of intereſt the bill was null; and the Com- 
miſſaries ſuſtained the objection. This judgement was brought un- 
der review by a bill of advocation; which the Lord Ordinary on the 
bills having refuſed, the queſtion was ſtated to the Court in a re- 

claiming petition and anſwers. The complainer 


Pleaded : Formerly it was no objection to a bill of exchange, that it 
bore a ſtipulation of intereſt before the term of payment; Dit. vol. 1. 
voce Bill of Exchange. Even at preſent a bill is good, if intereſt be 
not expreſsly ſo ſtipulated, though in fact it be exigible. Thus, a 
bill made payable “ at Martinmas, with the firſt year's intereſt, 
© twelve merks and a half,” was ſuſtained; roth June 1743, Schaw 
contra Ruſſel, Kilkerran as was alſo another, payable “ at Whitſun- 
« day, with a year s annualrent thereof ;* 2d November 1750, Gard- 


ner contra King's Advocate, Falconer, 
| .But 
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But if in thoſe inſtances the objection were juſtly repelled, it ought 
not to be admitted in the preſent, where there is ſtill leſs appear- 
ance of any expreſs ſtipulation to the effect ſuppoſed. Although in- 
deed intereſt due before the term of payment was truly received, that 
can have no influence on the terms of this bill; eſpecially when even 
the accumulating of intermediate intereſt into one ſum alofg with 
the principal, is univerſally practiſed in the drawing of bills. Nor is 
it of any conſequence that the receipt appeared on the back of the 
bill, inſtead of being contained in a ſeparate writing. 

Beſides, as this bill was holograph of the debtor, it is a legal 
voucher independent of peculiar privileges. No ſpecial form of an 
obligation for repayment of borrowed money 1s required by law. 
It is ſufficient that it be expreſled in an intelligible manner, as is done 
in the preſent inſtance. The form thus aſſumed is not the worle for 
being that of bills of exchange. 


Anſwered : That bills are exempted from the ſtatutory forms, ſo ne- 
ceſſary as a ſafeguard. from fraud, is a privilege allowed for the ex- 
pediency of commerce alone. Hence they ought not to be ſuſtained, 
if employed for purpoſes foreign to their nature, as when they are 
made to ſupply the place of regular vouchers for money lent out at 
intereſt. | | 

Though a bill bear a ſtipulation for intereſt after the term of pay- 
ment, it may be good, becauſe intereſt becomes then due ex lege, the 
ſtipulation being only ſuperfluous, and not inconſiſtent with its na- 
ture. But to ſtipulate intereſt from the date, is to ſubſtitute bills in 
the room of regular ſecurities for borrowed money, contrary to the 
detign of the law. Bills, therefore, containing ſuch a ſtipulation, are 
now held to be null and void; Kilkerran, 23d February 1741, Pater- 
ſon contra Finlay; Ibid. ich December 1750, Lockhart contra Merrie; 
Fac. Coll. 15th November 1757, Douglas and Lindſay contra Brown; 
notwithſtanding that at a more early period a different rule appears 
to have prevailed, | 
That the bill in queſtion is fo drawn as to bear intereſt from its 

date, is evident; for it expreſſes that the intereſt, as well as the prin- 
cipal ſum, is to be due at its term of payment. Beſides, the receipt 
on the back of it ſhews that the intereſt was actually ſo paid. And 
the objection ought to have the greater weight, as coming, not from 
the acceptor, but from his onerous creditors, 

With regard to the plea founded on the bill's being holograph, it 
is ſufficient to remark, that if viewed otherwiſe than as a bill of ex- 
change, it could hardly be conſidered as importing any obligation 
whatever. 


The Court were unanimous, that the law as formed by the later 
deciſions, annuls bills which ſtipulate intereſt before the time of pay- 
ment; but ſeveral of the Judges doubted the propriety of having 
gone farther than merely to diſannul that improper paction, leaving 
thoſe bills in which it was contained, effectual in other reſpects. No 

doubt 
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doubt ſeemed to be entertained of the illegality of the ſtipulation in 
this caſe. But the circumſtance of being holograph, appeared chiefly 
to move the Court to ſuſtain this bill, which, it was acknowledged, 
had bcen granted for a juſt debt. 


The Lords therefore paſſed the bill of advocation. 


Lord Ordinary, Dreghor n. For Sword, Wight. Alt. Heim an. Clerk, Sfuclair. 


8. 


Ne CXLII. | Func 24. 1790. 
CHARLES and JAMES BROWN and COMPANY, 


26 


WILLIAM WILSON 


MEDpITATIO rd. — CAUTIONER. — The endurance of a cautionary 
obligation de judicio ſiſti. 


Ms. BROwN and CoMPANY having arreſted a debtor of theirs 
as being in meditatione fugæ, Willſon became bound as cautioner 
for him in the uſual form, © that he ſhould appear perſonally before 
« any competent Court in Scotland, and anſwer to any action which 
might be tabled againſt him at the inſtance of Charles and James 
« Brown and Company, touching the debts ſpecified in the warrant 
« of arreſtment, at any time within fix months after the date of the 
« bail-bond, when lawfully ſummoned for this effect, and that he 
« ſhould attend all the diets of the Court touching ſaid action.“ 
The date of this cautionary obligation was 2cth November 1788. 
On 27th November, the debtor was perſonally cited before the Ma- 
giſtrates of Dumfries; and on 29th November decree in abſence 
was pronounced, which the purſuers, on account of the defender's 
bankruptcy, were authoriſed to extract without waiting the ordinary 
induciæ. To theſe proceedings the cautioner was not made a party; 
nor was the decree ever extracted by the purſuers. 
The debtor remained in Scotland till 12th January 1789. On 24th 
February 1789, after he had left the country, a new action was 
| brought 
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brought againſt him and his cautioner in the Sheriff-court of 
Dumfries. The Sheriff having found the cautioner liable, a bill of 
ad vocation was preferred ; when, in ſupport of the judgement, Meſl. 
Brown and Company 


Pleaded: The purpoſe of a meditatio fuge warrant, is to oblige the 
party to remain within the juriſdiction of the courts in Scotland, not 
only till the claims againſt him are conſtituted by a decree, bur alſo 
till an opportunity 1s given of compelling payment by impriſonment 
in the ordinary courſe of law. The obligation of the cautioner, who 
interpoſes to prevent the immediate execution of the warrant, ought 
therefore to be ſo explained as to inſure the accompliſhment of this 
purpoſe. Hence, if before extracting the decree the debtor ſhall 
eſcape from Scotland, the cautioner muſt be liable for the debt. 
Accordingly it feems to have ſo been found, 15th December 1774, 
Telfar contra Muir, | 

It is of no conſequence, that 1n the preſent caſe a decree in abſence 
had been obtained, without making the cautioner a party to the ac- 
tion, and without requiring him to produce the perſon of the de- 
fender. It is in the power of a purſuer at any time to deſert the ac- 
tion which he has commenced ; and as che latter proceſs, as well as 
the former, was inſtituted before the lapſe of the fix months from the 
date of the bail-bond, the cautioner has no reaſon to complain. In- 
deed, although no ſecond action had been brought, the ſituation of 
the parties would have been the ſame. A decree in abſence, as it 
has not the effect of forecloling the defender or his cautioner, ought 
not to introduce any forfeiture of the purſuer's right. And the de- 
termination of the caſe muſt be the ſame, as if before pronouncing 
any ſentence, the cautioner had been required to fulfil his obligation; 


Erſkine, b. 1. tit. 2. H 21. ; Stair, b. 4. tit. 47. F 23. 


Anſwered: The origin of meditatio fuge warrants in Scotland, is to 
be found in the Roman law, by which the defender in any action might 
be required to find ſecurity judicio ſiſti. Hence till judgement is given, 
the cautioner 1s obliged, when required, to produce the perſon of the 
defender. But after this period, although, on a new application, the 
Judge will authoriſe a ſecond arreſt until a proper warrant of impri- 
ſonment can be obtained in the ordinary way, the cautioner is neceſ- 
farily releaſed from his obligation. The univerſal practice according- 
ly is, that the purſuer, before any definitive judgement is given, re- 
quires the cautioner to fulfil his engagement. Otherwiſe the obliga- 
tion of the cautioner muſt be ſuppoſed to ſubſiſt during the courſe of 
the long preſcription. | 

In the preſent caſe, after a decree had been pronounced in the ac- 
tion originally brought, the obligation of the cautioner was at an 
end ; nor could it be revived by the unwarranted meaſure of bring- 
ing a new action, which was calculated for no other purpoſe than to 
ſubject the cautioner, after the debtor himſelf had been allowed to 
elope ; Voet. ad lib. 2. tit. 8, Dig. y 11.; Sir James Cockburn contra 
Inglis, 1770. 
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The Lord Ordinary “ advocated the cauſe, and aſſoilzied the cau- 
« tioner;” but after adviſing a repreſentation, w ith anſwers, he took 


the cauſe to report. 


The opinion of the Court was, that by the mere act of obtaining 
judgement, without requiring the cautioner to produce the body of 
the defender, the ſecurity of rhe creditor was not entirely at an end, 
but that ſuch a requiſition might be made at any time before the clap- 
ſing of the period allowed for extracting the decreet. 


The Lords adhered to the Judgement which had been pronounced 
by the Lord Ordinary, 


Reporter, Lord Dreghorn. AQ. Cathcart, Alt. J. Robertſon. Clerk, Mitchelſon, 


C. 


No CXLIII. . June Zo. 1790. 


WILLIAM GLEN, 


AGAINST 


The CREDITORS of WILLIAM MACALPINE. 


13 ILLICITUM.—USURY.—An obligation to pay more than the 
ordinary rate of intereſt, legal, where an unuſual riſe is run. 


In April 1785, Macalpine, the owner of a ſmall coaſting veſlel, ha- 
ving received L. 175 in loan from Glen, conveyed to him the pro- 
perty of the half of his veſſel. He alſo became bound to pay intereſt 


at the rate of 10 per cent. Mr Glen being excluded from the profits a- 
riſing from the ſhip. 


Both parties were authoriſed, after giving two months notice, to 


withdraw from the bargain, which was alſo to ceaſe at the death of 


Macalpine, or on his ſelling the veſſel. It was farther provided, that 


if the veſſel was loſt, the creditor was to have no claim for the ſums 
advanced; but in caſe of lalvage, he was to have a rateable intereſt 


in the. articles ſaved, | 
At 
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At the deſire of Macalpine, Glen procured inſurance on the veſſel 
to the amount of L. 300. Afterwards, on its being loſt, Macalpine 
having become bankrupt, a competition tor the inſured ſuns aroſe 
between Glen and the other creditors ; who, in an action brought 
in the Admiralty Court, which was afterwards transferred to the 
Court of Seſſion, called in queſtion the legality of the above-mention- 
ed agreement, and | 


Pleaded : In contracts of bottomry, or at reſpondentia, where the cre- 
ditor betakes himſelf to the ſecurity of a ſhip, or the goods on board 
of it, during a particular voyage, 1t 1s permitted to rake more than 
the uſual rate of intereſt, the extraordinary premium being accurately 
proportioned to the particular riſk, But the agreement in queſtion 
was very different. The right of the lender was not of the nature of a ſe- 
curity, but a vendition, the property of one half of the veſſel having 
been directly conveyed. The ſame exorbitant recompence for the uſe of 
the money might have been demanded, although the veſſel had remain- 
ed in harbonr till the loan was at an end. The creditor too, after two 
months notice, might have withdrawn himſelf from the hazard of loſs; 
and he was alfo intitled to the benefit of ſalvage, which a creditor by 
bottomry, or at re/pondentia, never is. Such an agreement ſeems to 
be quite anomalous, and indeed a mere cover for an uſurious loan; 


Park on Inſurances, p. 468. 475. 483. 499. 


Anſwered: The agreement between the parties, though not pre- 
ciſely the ſame with thoſe which generally go under the name of bor- 
tomry or reſbondentia contracts, is a fair and equitable one, the riſk 
undertaken by the crediror being much greater than in ordinary ca- 
'fes. It is truly a peculiar ſpecies of bottomry, adapted to the cir- 
cumſtances of a coaſting trade ; and although in general a creditor 
at reſpondentia, or by bottomry, is not intitled to ſalvage, this may 
be otherwife regulated by ſpecial agreement. In the caſe of mone 
lent on veſſels or merchandiſe going to or from the Eaſt Indies, it has 
been provided by ſtatute, that the lender ſhall have this benefit; 19th 
Geo. II. cap. 37. | 


It appeared, that a claim had been entered in behalf of Mr Glen 
for the whole premium paid by him to the underwriters, which was 
alſo founded on for ſhowing the illegality of the bargain ; but as it 
had ariſen from the inaccuracy of the Procurator in the Admiralty- 
court, no regard was paid to it. 


It was alſo ſtated, that the policy of inſurance, as having been ob- 
tained without any ſpecification of Mr Glen's intereſt, was therefore 
ineffectual, agreeably to the deciſion Glover ver/us Black, reported 
by Burrow, vol. 3. p. 1394. But as no objection was made by 
the underwriters, the information given to them by the broker ha- 
ving been ſufficiently explicit, this circumſtance was hkewiſe diſre- 
garded. 

The 
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The queſtion being reported on informations, 


The Lords preferred Mr Glen to one half of the inſured ſum, and 
to the premium paid by him for inſuring that part of the veſſel which 
was at the riſk of William Nlacalpine. 


Reporter, Lord E/torove. Act. Macirnick. Alt. Wi, tt. Clerk, Home. 
. 
— .. ... — —— 
Ne CXLIV. Fuly 7. 1790. 


The ATTORNEY of YOUNG and COMPANY, 
AU rr 


ALEAAANDES IMLACH. 


Pacruu Miterss far action lies for the price of contraband 
goods furniſhed by Britiſh ſubects abroad, 


MLacu commiſſioned a quantity of tobacco and rum from Henry 

Greig, a merchant in Gottenburg, but a native of Scotland. The 
bill of lading bore he exception of ſeizure ; and it was evident, that 
Greig knew of the goods being deſtined for a ſmuggling adventure. 
From his letters it appeared, that he had been looking out for a cargo 
of ſuch contraband goods for Imlach's uſe, and that on a former oc- 
caſion he had employed his own agents at London to make an inſu- 
rance of a cargo of that ſort ſold by him to Imlach, againſt the ha- 
zard of ſeizure by the revenue-ofhcers, as was evinced by the amount 
of the premium. | 

The goods were ſeized on their arrival in the frith of Forth, and 
carried into condemnation. Greig afterwards drew bills on Imlach 
for the value, in favour of Young and Company, his agents in Lon- 
don. 

In conſequence of a commiſſion likewiſe from Imlach, John Chri- 
ſtian, a native of the Iſle of Man, who carried on trade at Dunkirk, of 
which town he was a burgeſs, ſhipped: for him a quantity of Geneva. 


The bill of lading in this cafe, mentioned the ſhip's being bound for 
Bergen 
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Bergen, and expreſſed nothing as to the hazard of ſeizure. It appear- 
ed, however, that Chriſtian's agents at London had, at his requeſt, 
inſured part of this ſmuggling cargo for Imlach. The veſſel carrying 
the goods happened to be totally wrecked in the Murray frith. 
 Imlach having granted a promiſſory note for the value, it was in- 
dorſed to Young and Company, who were alſo agents for Chriſtian, 
They accordingly, in the name of an attorney, brought an action 
againſt him, for payment of both parcels of goods, hefore the Admi- 
ralty-court, where they obtained decree. A bill of ſuſpenſion was 
preſented, which the Lord Ordinary reported to the Court, who ap- 
pointed memorials on the cauſe. 


The argument contained in them was not, in any thing material, 
different from that which occurred in the caſe of Cantley, 11th Fe- 
bruary 1790 *. 


On adviſing the memorials, the Lords by a ſmall majority © paſſed 
„the bill.“ 


Reporter, Lord Juſtice- Clerl. Act. Abercromby. Alt. Cullen. 


* Vid. ſupra, p. 216, 
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No CXLV. | "Fuly 10. 1790. 


MARGARET DALZIEL, 
AGAINST 


JOHN RICHM ON D. 


WirtNEess.—The evidence of the mother and ſiſter of a purſuer in a 
declarator of marriage inadmiſſible, 


* an action of declarator of marriage, Margaret Dalziel the pur- 
ſuer adduced, beſide other witneſſes, her father, mother, and ſiſ- 
ter. The Commiſſaries admitted the evidence of the father, and the 
defender having acquieſced in that judgement, he was examined. 
Other witneſſes were alſo examined, but their teſtimony proved no— 
thing deciſive of the queſtion. The Commiſſaries then, after a ſtre— 
nuous oppoſition, likewiſe found the evidence of the mother and ſiſ- 
ter to be admiſſible; upon which the defender preſented a bill of ad- 


vocation, and 


Pleaded: When perſons nearly related to a party appear as witneſ- 
ſes in his behalf, they approach more or leſs, according as the rela- 
tion 1s cloſe, and of conſequence the intereſt ſtrong, to the ſituation 
of a man bearing evidence in his own favour, It never was, there- 
fore, or could be made a queſtion, whether tuch were legal or impar- 
tial witneſſes, The only doubt was, if in cafes where a penuria te— 
ſium was the reſult of the circumſtances, their teſtimony could be at 
all received, not as proper parole- proof, but rather as of the nature of 
real evidence, tending to corroborate or illuſtrate what antecedently 
had been in ſome degree, though imperfectly, proved. Of this kind 
of evidence then, the ſole efficacy conſiſts in its having a relation to 
ſuch antecedent proof. But in the preſent caſe, there exiſts no ſort 
of previous evidence of the purſuer's allegation, the teſtimony of her 


father being juſtly diſregarded. 


Anſwered: Clandeſtine marriages are not put extra commercium. 
Such evidence then as is conſiſtent with the nature of the tranſaction, 
muſt be admitted with regard to them. As the ſecret will naturally 
be intruſted to the near relations of the parties, they, of courſe, be- 
come neceſſary witneſſes, Accordingly, in the caſe of Sibilla Barber 
contra Stewart, the brother and ſiſters of the purſuer of a proceſs of 


adherence were received as witneſſes cum nota, 31ſt July 1732, Dict. 
val, 
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vol. 2. voce Witneſs. And in the later caſe of Cameron contra Mal- 
colm in 1756, when a declarator of marriage was brought by the 
man, and a declarator of freedom by the lady, the mother and ſiſter 
of the latter were received as witneſſes in her behalf. 


Replied: With reſpect to the caſe of Cameron and Malcolm, the 
purſuer there, by the nature of his plea, made a fort of appeal to the 
evidence of the defender's mother. Beſides, the counter action went 
on the allegation of the crime of abduction. 


The bill of advocation having been paſled, the Lord Ordinary be- 
fore whom the cauſe afterwards came, took it to report on informa- 
tions, when 


The Court ſtrongly expreſſed their ſenſe of the importance of the 
caſe in point of precedent. No temptation to perjury, it was obſer- 
ved, could operate more irreliſtibly, than that to which parents 
would be liable, if the fate of their children were made to depend on 
their teſtimony in a proceſs of declarator of marriage; an idea in eve- 

ry view alarming to ſociety. The objection to a brother or a ſiſter's 
evidence in ſimilar circumſtances, was conſidered as alſo inſurmount- 
able. 

To the deciſion in the cafe of Barber, little reſpe& ſeemed to be 
paid; the diſtinction having been made betwixt that penuria te/tzum 
which necellarily reſults from the ſituation of the party requiring evi- 
dence, as where a crime has been committed againſt him, of which 
the caſe of Malcolm was an example, and ſuch a peruria as ariſes from 
his own fault. 


The Lords © remitted the cauſe to the Commiſſaries, with an in- 
« ſtruction, to alter their interlocutor, and to refuſe to admit any 
of the witneſſes.“ 


Reporter, Lord Dreglorn. AA, Cathcart, Alt. Stuart. Clerk, Sinclair. 
8. 
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CREDITORS of JAMES STEIN, 


AGAINST 


ASSIGNEES to the Eſtate of SANDEMAN and GRAHAM. 


RIGHT IN SECURITY, —BANKRUPT.—ACt 1783, § $5.-— How far bills 
remitted and diſcounted prior to the bankruptcy of the remitter, though 
not payable till afterwards, are to be deemed collateral ſecurities, 


gents or correſpondents of Stein, a diſtiller in this country, 
he was accuſtomed to conſign to them large quantities of ſpi- 
rituous liquors deſtined for the London market. He likewiſe 
occaſionally remitted bills to them. On the other hand, he frequently 
drew bills upon them, to an amount greatly exceeding the value of 
his conſignments and remittances, 

4 E At 


ANDEMAN and GRAHAM, merchants in London, being the a- 
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At a time when Sandeman and Graham had come under accep- 
tances for Stein to the extent of L. 58,000, but which were not yet 
pavable; and when they had received bills for L. 39, ooo, as the price 
of his ſpirits, or that had been remitted by him, of which the times 
of payment were likewiſe not come, though all of chem had been al- 
ready diſcounted, and the proceeds applied for diſcharging debts due 
by Stein; he became bankrupt, as they alſo did. Beſide the L. 39, ooo, 
they bad paid L. 12,000 of other debts for him. 

The aſlignees under the commitlion of bankrupt iſſued againſt 
Sandeman and Graham, claimed at firſt to be ranked on Stein's eſtate 
for L. 58,000, the amount of their acceptances for him ; but as the 
holders of theſe bills, none of which had been paid, made the lame 
claim, that of the aſſignees was ſoon given up. 

They afterwards, Fowever, framed her claim thus: They 
maintained, that the bills for L. 39,000 not having been payable ar the 
time of the bankruptcy, were, although diſcounted, to be undlerſtood 
as unpaid, and as effects or ſecurities then in their poſſeſſion; of 
which they were entitled to avail themſelves, under the ſtatute of 
1783, for obtaining payment of al! the debts owing to Saniieman 
and Graham by Stein, and comprehending, beſide L. 39,000- paid 
out of the diſcounted bills, the other ſum of L. 12,000, and ſuch 
farther ſums as ſhould be drawn out of the eſtate of Sandeman and 


Graham by the holders of the L. 58,000 bills. 
Azaiult this claim the other creditors of Stein objected, and 


Pleaided: The bills for L. 39,000, being, in the mercantile phraſe, 
good bills, which could be diſcbunted at any time, were equivalent 
to ſo much money minus the diſcount, and of courſe to be conſidered 
as truly payments made to Sandeman and Graham. The immediate 
employ ment of this money which took place, was the only way in 
which they could fulfil their duty to Stein their conſtituent. Yet the 
preſent claim implies an uſe of thole remittances contrary to the ſenſe 
of both the parties at the time, as well as to the duty of one of them. 
Nay, its very object is, to eſtabliſh in Sandeman and Graham, againſt 
Stein's eſtate, a debt purchaſed with his own money. 

It remittances of this kind were not to be regarded as payments, 
every banker who diſcounted a bill, beſide having an action of re- 
courſe, would, with equal propriety, be deemed a creditor hypothecarius 
in reſpe to ſuch bill, as a pledge or ſecurity tor all the debts that the 
diſcounter might owe to him. 

At any rate, thoſe bills cannot be ſecurities for relief of the 
L. 58.000 of acceptances by Sandeman and Graham. By the claim- 
ants hypotheſis, the L. 39,000 bills are part of the eſtate of Stein ; 
but it is admitted, that for the L. 58,000 acceptances they cannot 
rank on that eſtate. Beſides, it would be incongruous tor a cautioner 
to with-hold, for his own relief, any part of the debtor's funds, to the 
prejudice of the creditor, 

The matter, indeed, would in this caſe become inextricable, by 
producing an indefinite ſeries of ra kings. On replacing out of the 


L. 39,000 bills the dividend of Sandeman and Graham's eſtate, 
drawn 
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drawn by the holders of the L. 58,000 acceptances, a new eſtate to that 
amount would be created, to undergo a fimilar diſtribution ; in which 
theſe holders would again have a ſhare, fo as to occaſion cher de- 
falcation of the L. 39,000; and thus the ſame ſucceſſion would go on 
ad inſinitum. 


Anſwered : Sandeman and Graham cannot be ſuppoſed to have re- 
ceived as cath all the bills remitted by Stein; which, in effect, would 
have been to become the guarantees of the acceptors. Theſe bills 
were no more than ſecurities in their hands; of which the claimants 
in their right are, by the ſtatute of 1783, entitled to the ſame uſe 
that was ſanctioned by the Court, in the caſe of the creditors of 
Fall *. | 

Nor could the diſcounting of the bills make any eſſential difference. 
On this occaſion Sandeman and Graham were, truly and ſubſtantial- 
ly, borrowing money from their bankers upon their own credit, aid- 

ed by tae depofit of Stein's bills, over which they had a right in ſe- 
curity. The caſe was the ſame, as if, inſtead of remitting bills, he had 
ailigned to them a bond, or impledged in their hands any moveable 
of value, and they, on borrowing money, had transferred to the 
lender, for his farther ſecurity, ſuch bond or moveable; an operation 
ſurely that could not be conſidered as a payment by Stein, lo as to 
diminiſh any balance due by him. On the contrary, this would 
{till have remained unaltered, until actual payment of the bond, or 
ſale of the moveable. 

The L. 39,000 of remittances being then regarded, not as pay- 
ments, but as effects of Stein's in the hands of Sandeman and 
Graham ar the time of the bankruptcy, the proceeds are now to be 
applied for payment of every debt due by him to them; in which is 
plainly comprehended whatever dividend ſhall be drawn out of their 
eſtate, by the holders of the L. 58,000 bills. 

Nor will any 1ntricacy occur in this application: For if the divi— 
dends of theſe holders be deducted from the l. 39,500, and the re- 
mainder imputed towards payment of the cath advanced, (L. 51,000, 
or L. 39,000 and I. 12,000), there will (till remain fuch a balance, 
as the correſponding dividends of Stein's other eſtate will be inſuffi- 
cient to extinguith ; and, of conſequence, the claimants mult continue 
ranked for that full ſum, as long as there are any dividends to be 
drawn. 


Replied : The diſcounting has been ſpoken of, as in effect borrow- 
ing on the credit of Sandeman and Griham, fo as to bring them 
under ſome obligation, or to expoſe them to ſome riſk, But in trutl:, 
they could only be bound, in any event, to pay back what they had 
thus received; in the ſame manner as if Stein had ſent them a bag 
of money, that they atterwards delivered for value, which, on 
its being diſcovered that the coin was bad, they were obliged to re- 
ſtore. 


See p. 265. Truſtees of Fall's creditors contra Sir W. Forbes and Company. 
In 
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In the caſe of Fall's creditors, the bills were not delivered as caſh, 
but merely as pledges; by which circumſtance it is eſſentially diſcri- 
minated from the preſent. 

And as to the double ranking, the difficulty is not ſolved ; for it 
was not adverted to, that on the dividends being replaced out of the 
L. 39,000 bills, a new eſtate would be produced, and an endleſs ſe- 
ries of rankings begun. For this reaſon probably it is, that no o- 
ther inſtance can be produced of a claim of relief for dividends. 


The Lord Ordinary pronounced this interlocutor : © Finds, That 
by _ aſſignees are not only intitled to be ranked for the ſum of 
„L. 39,000, and for L. 12,000, making up together the total ba- 
5 lance due to them, and to draw a correſponding dividend accor- 
« dingly, till by ſuch dividend, and by the produce of the collateral 
“ ſ{ccurittes in their hands, they {ſhall be fully paid of the above-men- 
“ tioned total balance; but alſo, that the ſaid aſſignees are further 
« intitled to be ranked, and to draw as aforeſaid, ay and until they 
„ ſhall be fully paid and relieved of the amount of any dividend 
* that has been or ſhall be recovered out of the eſtate of Sandeman 
« and Graham, by the holders of their acceptances for the other tum 


of L. 58,000,” 
At firſt, upon adviſing a reclaiming petition and anſwers, 
The Court adhered to the Lord Ordinary's interlocutor. 


On adviſing, however, a ſecond reclaiming petition and anſwers, 
the following judgement was pronounced: 


« The Lords alter the interlocutor complained of, and find, That 
< the aſſignees can only be ranked for L. 12,000:” To which judge- 
ment, by a very narrow majority, they adhered, after again adviſing 
the cauſe on a reclaiming petition and anſwers, 


Lord Ordinary, 4 .Clerk. For the Aſſignees, S2licitor- General. Alt. Mac- 


onechic. Clerk, Heme. 
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Ne CXLVII. November 16. 1790. 


ARCHIBALD and JAMES ROBERTSON, 


AGAINST 


JOHN LAIRD. 


PERICULUM.—POLICY OF INSURANCE.—The clauſe in a policy, © with 
leave to call at a port, how uuderſtood. 


| Fan D, at the requeſt of Archibald and James Robertſon, inſu- 

rance-brokers, underwrote, along with other inſurers of Green- 
ock, a policy as follows, viz. On tobacco, from the loading on 
„ board the Fanny, at her ports in Virginia, ſay her loading ports 
“ in Virginia, and to continue and endure until ſhe ſhall arrive at 
% Rotterdam, {wth leave to call at a port in England), and until the 
© tobacco be there ſafely landed.” | 

The owner afterwards intimated to the brokers, his having lately 
received a letter, from which it appeared probable, that inſtead of 
Rotterdam, the veſſel would proceed to Hull in England, and there 
diſcharge her cargo; directing them at the ſame time, if the under- 


writers agreed to the alteration, to get them to ſubſcribe an indorſe- 


ment on the policy to that effect. 

Such an indorſement was accordingly ſubſcribed by the other un- 
derwriters, but not by Mr Laird. 

The veſſel was actually cleared out for Hull, and in the courſe of 
her voyage to that port ſhe was wrecked. 

The brokers, having paid to the owner the ſum inſured by Laird, 
with reſpect to whom they had not fulfilled the direction given to 
them, brought an action againſt him for repayment. 


Pleaded for the defender: The veſſel was loſt on a voyage, not to 
Rotterdam, according to the terms of the policy, but to Hull, a port 
that it did not comprehend. It bore, indeed, * leave to call at a port 
« in England;“ but liberty to call at a port can only be underſtood of 
one ſituated in the line of the voyage. In the preſent caſe, this liber- 
ty might apply to ſome port in the Engliſh. channel, ſuch as Ply- 
mouth, Falmouth, or Dover, all of which lie in the courſe from A- 
merica to Holland, and at the laſt of which it is uſual for veſſels on 


this voyage to call, in order to get pilots for the Dutch coaſt ; but it 
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could never comprehend the port of Hull, which is ſo remote from 
the navigation. If not confined to the courſe of the voyage, no 
other limit could be ſet to ſuch an allowance; and a ſhip inſured to 
one port, with liberty to call at another, might have her voyage 
ever ſo much altered and prolonged, contrary to the meaning of the 
inſurer. 

No caſe ſimilar to the preſent ſeems to have been decided either in 
this country or in England. In the Courts of Amſterdam, however, two 
inſtances of this kind occurred, as mentioned by Bynkerſhoek; in which 
Judgement was given agreeably to what has been now maintained. 


Queſt, Fur. priv. lib. 4 cap. 3. 8. Millar on Inſurance, p. 437. 


Anſevered: No ſuch criterion can be reſorted to for explaining the 
clauſe in queſtion; becauſe, ſtrictly ſpeaking, there is not any port 
in England, more than in the Weſt Indies, that lies in the courſe of 
this navigation. If, however, the liberty here granted had been to 
call at a port in the Weſt Indies, ſuch a ſtipulation, it muſt be ad- 
mitted, would, when ſo qualified, have become inextricable and nu- 
gatory. The liberty, therefore, in queſtion muſt be that of calling 
at any port within the bounds ſpecificd. 


The queſtion came before the Court by a bill of ſuſpenſion, pre- 
ſented by Mr Laird, of a decree of the Judge Admiral againſt him. 
It was reported on memorials ; after which, agreeably to the opinion 
of the Court, which ſcemed to be, that the expreſſion in diſpute 
ſhould be conſtrued to mean any port in England, at the diſcretion 
of the inſured or of the ſhipmaſter, which would not occaſion an un- 


reaſonable deviation from the plan of the voyage, 
The Lord Ordinary refuſed the bill. 


| The cauſe having been again adviſed by the Court, on a reclaiming 
petition and anſwers, 


The Lords adhered to the Lord Ordinary's interlocutor. 


Reporter, I ord Stonefeld. AQ. Jebn Clerk, Alt. Rolland, Fo. Millar. 
Clerk, Sinclair. 
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No CXLVIIL. November 17. 1790. 


ROBERT PUNCHEON, 


AGAINST 


The TRUSTEE for the CREDITORS of JAMES HAIG and 
COMPANY. | 


MuTuar ConTRACT.—REPARATION. —Upon a maſter's bankruptcy, 
the ſervant's claim for wages is ſubjef to deduction of what was other- 
wiſe earned by him. | 


UNcnron, in ſpring 1784, was hired for ſeven years as a ma- 

chiniſt or engineer, by James Haig and Company, who carried 

on an extenſive diſtillery. His ſalary, during the three laſt years of 
his engagement, was to be L. 150 per annum. 

Haig and Company- ſtopped payment in April 1788. Puncheon, 
however, remained unemployed till the month of September follow- 
ing, when he entered into a new ſervice. 

In the diſtribution of the effects which belonged to the bankrupts, 
Puncheon having made a claim for his ſalaries during the unexpired 
term, the truſtee for the other creditors objected, and 


Pleaded : Whatever the ſtipulated endurance of the agreement be- 
tween a maſter and his ſervant may be, it is generally underſtood, 
that, in caſe of the diſability of either of the parties to fulkl their 
engagements, the contract is at an end at the ſubſequent term. It is 
evidently juſt, that this ſhould be the rule. As, on the one hand, 
it would be extremely unjuſt, when a ſervant, from bad health, has 
become unable to diſcharge his duty, if his maſter could for that rea- 
ſon with-hold the wages previouſly earned; ſo, when a ſimilar miſ- 
fortune befalls the maſter, it would be not leſs unjuſt, were the ſer- 
vant's claims to ſuffer no limitation. The claim thus ariſing, either 
to maſter or ſervant, ought to be reſtricted to the actual damage; and 
therefore all that can in this caſe be demanded, is the difference be- 
tween the wages formerly ſtipulated and rhoſe actually earned. 


Anfawered : In the ordinary caſe of maſter and ſervant, it being un- 
derſtood that each party, after reaſonable notice, may give up the 
bargain at the enſuing term, it is juſt that the death or diſability of 
. any of them ſhould be attended with the ſame effect. But where, 
by 
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by ſpecial agreement, the obligations of the parties are to endure for 
an unuſual period, the conditions of the bargain are to be accurately 
fulfilled. There, it is to be preſumed, that the certainty of employ- 
ment was in the view of both parties; and therefore to diſappoint the 
ſervant of that advantage, without an increaſe of his wages, would 
be unjuſt ; and if, without ſeeking any new employment, he might 
have demanded his wages during the whole term, it would be no 
leſs inconſiſtent with expediency than with juſtice, ſhould the conſe- 
quence of his following a more induſtrious line of conduct be favour- 
able, not to him, but to his former employer only. Voet. ad Dig. 


lib. 19. tit. 22. 27. 
The Lord Ordinary found“ Puncheon intitled to his full fala- 


* pies. © 
But after adviſing a reclanning petition, with anſwers, - 


The Court being of opinion, That in caſes of this kind the claim 
of a ſervant was for damages only, 


The Lords © altered the interlocutor of the Lord Ordinary, and re- 
« mitted the cauſe to his Lordſhip,” tor the purpoſe ot adjuſting the 
extent of Puncheon's claim. 


Ordinary, Lord Juſtice-Clerl. Act. Malie. Alt. Macanochie. Clerk, Menzies. 
C. 


No CXLIX. | NMevember 18. 1790. 


THOMAS KINNEIL, 


AGAINST 


ALEXANDER MENZIES. 


SALE, — Sale retenta poſſeſſione ingectual. 


A TENANT of Kinneil's having become bankrupt, a ſequeſtration 

of his effects was awarded by the Sheriff of the county. 
Upon this, Menzies claimed the property of ſeveral articles of 
houſehold-turniture found in the tenant's poſſeſſion. He proved, that 
| a 
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a ſale had taken place, and that his not removing them was owing to 
the tenant, who was willing that they ſhould remain where they were, 
as long as it might be convenient. 


The ſheriff having ſuſtained the claim, a bill of advocation was 
preferred, which was followed with anſwers, 


The Lord Ordinary affirmed the judgement of the ſheriff, “ in re- 
e ſpect that every preſumption of fraud or colluſion between Men- 
« zies and the bankrupt had been removed by the evidence.“ 


A reclaiming petition was preferred by Kinneil, which was follow- 
ed with anſwers : 


The Court altered the interlocutor of the Lord Ordinary, on this 
ground, that the agreement of ſale, though bona fide made, had not 
been fulfilled by delivery, the goods ſold {till remaining in the pol- 
ſeſſion of the ſeller. Erſkine, book 3. tit. 3. H 5. 


The Lords found, That the articles of houſehold-furniture claimed 
by Menzies fell under the ſequeſtration. 


Ordinary, Lord Monboddo. AQ. Tatt. Alt. Macermick, Clerk, Colguhoun. 


C. 


No CL. November 18. 1790. 


The UNIVERSITY of GLASGOW, 


AGAINST 


The EARL of SELKIRK, and others. 


CAUTIONER,—A Cautionary obligation, limited flriflly to the terms iu 
which it was expreſſed, though the meaning of the parties appeared to 
extend farther. 


TT Univerſity of Glaſgow, in 1745, appointed a factor over the 
eſtates belonging to it; and on this ogcaſion a contract was exe- 
cuted between the Univerſity and the factor, to which, in the cha- 
racter of cautioners for him, the Earl of Selkirk, William Miller, and 
Alexander Stirling were parties. 

4 G In 
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In this contract, the ſubjects of the factory were ſpecially enume- 
rated and deſcribed, and particularly the following: All and ſun- 
« dry the fruits, rents, teind-duties, caſualties, and emoluments, real 
« or caſual, belonging to the Archbiſhoprick of Glaſgow, which the 
* ſad Univerſity has been in uſe to receive formerly, and has right 
« to uplift and receive, by virtue of a leaſe granted by the Crown, to en- 
« dure jor nincteen years after Whitſunday 1736:” Which rents and 
emoluments the factor was empowered to levy © for the crop 
and year of God 1745, and in time coming thereafter, ay and un- 
« till theſe preſents be recallec, by a writ under the hands of the prin- 
« cipal and profeſſors of the Univerſity.“ 

On the expiration of this leaſe in 1755, a new one was obtained ; 
and for many years afterwards the factor continued in the manage- 
ment. 

At length, upon his reſignation, and a final ſettlement of his ac- 
counts, it appearing, that during the period poſterior to the expira- 
tion of the above-mentioned leaſe, there was a conſiderable deficiency 
as to thoſe rents in particular, the Univerſity raiſed an action againſt 
Lord Selkirk and the heirs of the other cautioners, for payment of 
that ſum ; in defence againſt which, they | 


Pleaded : A particular tack having been referred to in the contract, 
the cautioners were not liable for intromithons ſubſequent to its ex- 
piration ; ſince obligations of that ſort ought to be ſtrictly limited 
by the terms in which they are conceived, 

Although of deeds of ſettlement mort:s cauſa, or of bone fidei con- 
tracts where mutual value is given, a latitude of interpretation may 
be allowed, conformable to the will of the granter, when clearly diſ- 
covered, though not fully expreſſed; cautionary engagements being 
flriftifſimi juris, admit no ſuch licence. In them, no higher or more 
extenſive obligation on the cautioners, than that which the terms 
clearly import, can be inferred from any other circumſtances. 
Kames, Rem. Dec. 2d June 1749, Colt contra Angus; Princ. of E- 


quity, p. 42. 


Anſwered : The ſame motives that induced the cautioners to inter- 
poſe at all, would naturally incline them to continue their engage- 
ment as long as the factory was to laſt; and that the univerſity, 
of whoſe revenue the Archbiſhoprick was always conſidered as a 
permanent portion, ſo underſtood the matter, is evinced, by their not 
requiring a renewal of the caution when the leaſe came to expire. 
The particulars of this, were mentioned mereiy in the way of deſcrip— 
tion; while the endurance of that obligation was ſufficiently intima- 
ted by the expreſſion, relative to the duration of the factory, © ay and 
« until theſe preſents be recalled.” 

Nor is there any ground for applying to cautionary obligations the 
ſame ſtrictneſs of conſtruction that diſtinguiſhes the limitations or 
fetters of an entail. Even in cafes where writing is required as a 
ſoleinnity, effect has been given to the meaning of the parties, though 
not completely expreſſed in the inſtrument. Thus teinds, a ſubject 
diſtin from lands, have been found to be implied in a diſpoſition 
| | where 
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where they were not mentioned. Dict. of Dec. voce Teinds; Kilker- 
ran, voce Teinds. 

Neither is there any ſolidity in the diſtinction, founded on the 
ſuppoſition of no value being given for a cautionary obligation; for 
by the creditor value is plainly given, which otherwiſe would have 
been with-held. Such a mode of conſtruction, by which a mere im- 
perfection or inaccuracy in deſcription is made to limit the obliga- 
tion, would lead to the moſt unreaſonable conſequences. For example, 
part of the rents of the Archbiſhoprick are deſcribed as payable to the 
town of Glaſgow, which is true; but ſuppoſe they had been conveyed 
to another, then that inaccuracy would thus have ſo far annulled the 
cautionary obligation. The ſame may be ſaid of teinds deſcribed as 
ſet to the Duke of Montroſe, ſuppoſing them to have been in fact ſet 
to ſome other perſon, As no doubt could have been entertained of 
the meaning of parties, the defenders doctrine applied to ſuch caſcs 
appears in its true light; and yet the preſent admits as little queſtion 
with reſpect to intention. 


Of the contrary and more reaſonable interpretation of cautionary 


engagements, the following cafes are examples. Forbes, 23d Janua- 
ry 1711, Creditors of Park Hay contra Falconer ; Fountainhall, 18th 
June 1706, Hamilton contra Calder; Kilkerran, 6th December 1749, 
Scott coxtra Carnegie; Ibid. v. Falſa demonſiratis, 5th July 1743, 
Hamilton and Baird contra Hunter; Fac. Coll. Sth July 1758, Grant 
contra Forbes. | 


The cauſe was reported by the Lord Ordinary, when it was 


Obſerved on the Bench : The cautioners certainly intended to conti- 
nue bound during the ſubſiſtence of this factory. But that intention 
is not ſufficient. Cautionary engagements are not, from ideas of the 
views of parties, to be extended beyond the preciſe import of the 


words by which they are expreſſed. 


The Lords ſuſtained the defence, that the defenders can only be 
& liable for the intromithons of the factor with the rents, profits, and 


« teind-duties of the Archbiſhoprick of Glaſgow during the period of 


ce the leaſe thereof mentioned in the factory and contract; but for 
« none of the intromiſſions had by him under any ſubſequent leaſes 
« of that Archibiſhoprick, that may have been procured by the pur- 
fers. 


A petition reclaiming againſt this judgment was refuſed without 
anſwers. | 


Reporter, Lord Swinton. AQ. Rolland, 75. Millar. Alt. igt. 
Clerk, Mengies. | 
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No CLI. November 18. 1790. 


The UNIVERSITY of GLASGOW, 


AGAINST 


Sir WILLIAM MILLER and Mrs JANET STIRLING. 


CAUTIONER,—PERSONAL AND TRANSMISSIBLE.—4 cautionary ob- 
ligation does not fall by the cautioner's death, but continues upon his 
hers. 


LX ANDER STIRLING . William Miller, along with the Earl of 
Selkirk, who, as mentioned in the preceding report, interpoſed as 
cautioners in behalf of a factor for the Univerſity of Glaſgow,“ Bound 
« and obliged themſelves, conjunctly and ſeverally, their heirs, exe- 
e cutors, and ſucceſſors, that the factor ſhould make payment to the 
3 niverſity, of his whole intromiſſions with the rents of its eſtate.” 
Upon a final ſettlement of accounts, a balance aroſe againſt the 
factor; but that debt was not incurred till after the deaths of Meſſ. 
Miller and Stirling. In the action inſtituted againſt their repreſenta- 
tives and the Earl of Selkirk, the ſurviving cautioner, the former, in 


defence, 


Pleaded: The cautionary engagement ceaſed when the cautioners 
died. If any loſs had then ariſen, the obligation of relief would have 
been a debt that the deceaſed had owed, and of courſe would have 
been tranſmitted againſt their heirs ; but no ſuck debt could be tranſ- 
mitted, when none exiſted, 

Had the obligation made no mention of heirs, it is not likely that 
the preſent claim would have been thought of; and yet if an effect alto- 
gether ſingular be not given to this circumſtance, it cannot in the leaſt 
vary the caſe. The ſole import of the obligatory words reſpecting heirs 
uniformly is, to devolve on them the debt previouſly incurred by the 
anceſtor ; as for inſtance, in the caſe of a bond for money lent, and 
in ſuch a one as the preſent, 1f during the cautioner's life the failure 


againſt which he is ſurety has taken place. But thoſe words never 
have the effect of creating a new obligation or debt againſt the heir, 


after that which lay on the anceſtor has been extinguiſhed. 
Indeed, as all cautionary obligations are in their nature voluntary, 


it thould ſeem, that they cannot be impoſed on an heir without his 


conſent. 


Anſwered: In this caſe, the repreſentatives are expreſsly bound, as 


well as the cautioners themſelves, The import of this obligation is 
belt 
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beſt explained by the univerſal practice in ſimilar inſtances; as, for 
example, that of meſlengers, the heirs of whoſe cautioners are always 
underſtood to continue bound. Nor does the caſe of banking houfes 
afford any real exception; for if, on the death of a cautioner for a 
caſh- credit, it be their cuſtom to require a new one, this is only 
for the ſake of ſummary execution, which cannot take place againſt 


heirs. 


« The Lords repelled the defence pled for the repreſentatives of the 
deceaſed cautioners, of their not being liable tor any intromiilious 
of the factor ſubſequent to the death of the ſaid cautioners, and 
found the cautionary obligation to be equally effectual againſt them 
« as the Earl of Selkirk, the only original cautioner now in life.” 


A A Land 
* ** * 


A reclaiming petition againſt this judgement was refuſed without 
an{wers. 


Reporter, Lord Suinlon. AR. Rolland, Jo. 2 Alt. Night. Clerk, Menzies. 


8. 


No CLII. November 39. 1790. 


MAGISTRATES of PAISLEY and JOHN ADAM. 


URISDICTION.—/Torning competent to paſs on the extraded decrees of 
the Mag! trates of boroughs of barony or of Salih, or on proteſts and 


other writings regiſtered in their court-books, 


A BILL of exchange having been proteſted at the inſtance of Adam, 


and the proteſt regiſtered in the court-books of the borough of 
Paiſley ; on this regiſtered proteſt a bill of horning was preſented. In 
conſequence of a doubt concerning its competency, ſtarted by the 
clerk of the bills, in reſpect that Paiſley was not a royal borough, 
the Lord Ordinary “appointed the complainer to give in a ſhort me- 
« morial, diſtinctly ſtating the nature and conſtitution of the bo- 
« rough of Paifley, and in what reſpec horning is competent to paſs 
—_— © upon 
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upon the extracted decrees of its magiſtrates, or on proteſts or other 
„ writings regiſtered in the books of that borough.” 

Upon this, the Magiſtrates fiſted themſelves as parties in ſupport of 
their juriſdiction, and gave in the memorial required by the Lord 
Ordinary; who afterwards ordered them to prepare a memorial to 
the Court in order to report, In this it was 


Pleaded : The town of Paiſley was erected into a borough of baro- 
ny by a charter of King James IV. in 14868; and afterwards, the 
ſuperiority of it was obeained by the council and community, by 


whom 1t 1s held of the Crown. 
The Magittrates have conſtantly. exerciſed juriſdiction both civil 


and criminal, with every privilege of a royal borough, except that of 


ſending a repreſentative to parliament; a juriſdiction which has been 
uniformly recognifed by the ſupreme courts. In particular, a large 


1 


number of hornings and captions on their decrees, from the year 


1742 downwards, has been exhibited. Thar it was a legal and com- 
petent juriſdiction will appear on examination. 

The letters of four forms, which had been confined originally to 
obligations ad fafa prefianda, were extended to decrees for liquid 
Fon, by act of ſederunt 23d March 1582, ratified by act of parlia- 
ment 1584, c. 139. This ſtatute authoriſes execution, for liquid ſums, 
* of decreets given, or to be given, by the Lords of Seſſion, and fick- 
like of decreets given, or to be given, by what/omever judges within 
« his Majeſty's realm, whereunto the authority of the laid Lords of 
„ Setiion has been, or thall happen to be interponed;“ reference be- 
ing here made to decreets or letters conform, ſo well known in our 
ancient law. Hence it is evident that this perſonal execution was ap- 
pointed to iſſue, upon the decrees of all courts of eſtabliſhed juriſdic- 
tion, whether ſuperior or inferior. 

Atrerwards, execution by horning on a ſingle charge, came to be 
introduced in ſome particular inſtances ; and it was uſual to inſert in 
obligations for borrowed money, a ſtipulation to that effect. Then 
followed the ſtatute 1592, c. 181. which, in order to avoid the expence 
of the /etters conform, ordains the Lords of Seſſion to “ direct letters 
* of horning on all decreets and acts given by provoſts and bailies of 
„ boroughs inter con-cives.” Here the term“ boroughs” plainly 
comprehends all boroughs, whether thoſe of barony, thoſe of regali— 
ty, or royal boroughs ; and 1t 1s ſo underſtood by Sir George Macken- 
zie in his Obſervations, who employs the correſponding general ex- 

reſſion of “ towns.” 

In like manner the ſubſequent act of 1606, c. 10. which confers the 
ſame privilege of execution by horning, on dccrees of ſheriffs, &c. 
ſtates it, in the like general terms, as ordained by the former ſtatute, 
to paſs on * decreets, acts, and ſentences, of provoſts and bailies with- 
in burgh.“ 

As the terms are general, ſo there is the ſame reaſon for extending 
execution by horning, to the decrees of the wagiltrates ot borougis 
of barony as of regality, or of royal boroughs. If decreets conform, and 


letters of four forms, were competent upon the decrees of what/om- 
| ever 
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ever judges, or of the magiſtrates of boroughs of barony, there is ſure- . 


ly no reaſon why diligence by horning, which was a mere ſubſtitute 
for the former more inconvenient mode, ſhould not be equally com- 
petent. 

In the preſent caſe this concluſion is confirmed by the inveterate 


and immemorial uſage reſpecting the borough in queſtion; and it is 


a practice founded in the higheſt expediency; as the juriſdiction of 
the magiſtrates muſt otherwiſe have been rendered nugatory, as often 
as a party choſe to paſs over the bounds of their territory. 


On adviſing this memorial, and the report of the cauſe, the Court 
paid attention to the inveterate uſage; but at the ſame time chey 
ſeemed to conſider boroughs of barony, or of regality, as differing 
little or nothing, in point of juriſdiction, from royal boroughs. It was 
alſo noticed, that the borough of Paiſley, inſtead of a ſubject ſuperior, 
holds of the Crown. 


The Lords therefore ſuſtained the juriſdiction in queſtion, 


Reporter, Lord Dreghorn. AR. Cullen. 


No CLI. November 30. 1790. 


JOHN HARRISON OLIPHANT, 


AGAINST 


DAVID SMYTH. 


Bona FIDE ConsUMPTION—Of Teinds.—IWhether a ſum decerned for 


as the amount of bygone teind-duties, be regarded as fructus bona fide 
percept1, cher as to principal or annualrents, 


J5 1750, the predeceſſor of Mr Smyth obtained a decree againſt the 
predeceſlor of Mr Oliphant, for payment to him, as titular, of the 

teind-duties of the lands of the latter, for thirty-nine years prece- 

ding; and then deduced an adjudication againſt the eſtate for the a- 

mount, being a conſiderable ſum. 

Many years afterwards, during which period Mr Smyth continued 

in poſſeſſion of the teinds, Mr Oliphant, in conſequence of the reco- 


very 


. — — 
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verv of title deeds, ſhewing his right to them, prevailed in an action 
of reduction of the above-mentioned decrees, for payment, and of 


adjudication, 
lt came then to be a queſtion, how far the poſſeſſion on the part of 


Mr Smyth, which was admitted to have been bona fide held, could avail 
him; whether the whole ſum of arrears underſtood as fruftus ßercepli, 
or at leaſt the annualrents of that ſum as accumulated in the adjudica- 
tion, ſhould be found to belong to him; or if he was to retain only 
the teind- duties ſubſequent to the decree in his favour, which he had 


levied. 


The Lord Ordinary « ſuſtained the defence of bona fide poſſeſſion 
„% with regard to all bygones antecedent to the date of the firſt inter- 
e Jocutor in the proceſs of reduction.“ | 


This interlocutor having been brought under the review of the 


Court by petition and anſwers, it was 


/ 


Obſerved on the Bench : Mr Smyth, prior'to 1750, not being in poſ- 


ſeſſion, the bygone teind-duties then found due to him, are to be con- 


ſidered as one individual debt. But the condichio indebiti, as the pre- 


ſent action really 1 is, admits no claim for annualrents as bona fide ber- 


cepta, repetition of intereſt not being leſs due than of the principal. 


« The Lords found Mr Smyth not intitled to retain the intereſt of 


« the accumulated fum contained 1n the adjudication for the bygone 


e teind-duties previous to the decreet 1750; and found, That the 
« point reſpecting the accumulate ſum in the adjudication is a res 
« hafenus judicata, by the final interlocutor of the Court, ſetting aſide 
„ both the adjudication and the decreet upon which it proceeded ; 
„and that the bona /ides of Mr Smyth was interrupted from the date 
« of the citation to his action; but found, That the defence of bo- 
« na fides is applicable to the teind- duties uplifted by Mr Smyth from 
« the Gate of the decreet 1750 to the date of citation to this ac- 


„ tion.“ 


In a reclaiming petition, it was endeavoured to ſhew, by the fol- 
lowing authorities from the Civil law, and from the law of Scotland, 
that a bona ſide poſſeſſor is not bound to reſtore the intereſt of money 
indebite ſolutum, any more than the natural fruits of other ſubjects, 


J. 48. J. de adquir. rer. dom. : l. 19 de her. pet.; l. 34. de iſur.; l. 88. 
$ wlt, ad leg. Falc.; l. 1. Cod. de condift. indeb. ; Voet. ad eund, lit. 


y 12. Erſkine, b. 2. tit. 2. $ 26. Dit. voc. Annualrent. 


But this petition was refuſed without anſwers. 


Lord Ordinary, Garder/ton, AR, Hay. Alt. Rolland. Clerk, Colguboun. 
8. 


No CLIV. 


Dec. 1790. COURT OF SESSION. 307 


No CLIV. December 8. 1790. 


The TRUSTEES of JANE MARC HIONESS of LOTHIAN. 


AGAINST 


WILLIAM SIMPSON. 


COMPENSATION AND RETENTION, —SUPERIOR AND VaAsSSAL,— 
A vaſſal how far authoriſed to retain feu-duties fur damages necafioned by 
the working of a coal originally reſerved to the ſuperior, but afterwards 

ſold by him. | | | | 


N 1748, the father of Mr Simpſon obtained, from George Lord 
Roſs, a feu-right of the lands of Pittendriech. The feu-duries 
were of conſiderable extent, amounting nearly to L. 150. 

In the feu-right the following reſervation appeared: 

4 But reſerving to us, and our heirs and aſſignees, all and ſingular 
* mines of gold, ſilver, copper, lead, coal, and other metals and mi- 
* nerals whatever, quarries of ſtone and lime only excepted, which 
„are within the grounds of the lands before diſponed, or any part 
thereof; and full power and liberty to us and our foreſaids, now 
« and at all times hereafter, to ſearch for, work out, and diſyole of 
i to our own ute, all ſuch metals and minerals, excepting ſtone and 
„lime, as ſaid is; and to make ule of ſuch part of the lands before 
ee diſponed as ſhall be neceſſary for theſe ends; we and our foretaids 
« always ſatisfying and paying the whole damages which the {id 
Andrew Simpſon and his foreſaids ſhall ſuſtain thereby, according 
« as ſuch damages ſhall be aſcertained by two indifferent perſons, of 
« whom one to be choſen by us and foreſaids, and the other by the 
« ſaid Andrew Simpſon and his foreſaids, as arbiters, or by an over{- 
« man to be choſen by the ſaid arbiters.” | 

At the time when the feu- right was granted, and for ſeveral years 
after it, the coal was let by Lord Roſs to tackſmen, with whom Mr 
Simpſun's father ſettled his claim of damages in the manner pre- 
ſcribed. 

The ſuperiority of the lands, with the benefit of the reſervation as 
to the minerals, having been transferred by Lord Refs to the late Mar- 
quis of Lothian, he, by his marriage-articles, provided his wife ia a 
liferent of the whole. 

Afterwards, with the conſent of his Lady, the Marquis ſold the 
coal to be found in theſe lands, to Mr Clerk of Eldin, under the fame 
obligation as to damages that had been inſerted in the original feu- 
contract, | 


4 I The 
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The conveyance in favour of Mr Clerk was in the form of a ſub- 
altern infeftment, Mr Clerk paying, in name of blench-duty, one 
penny Sterling, / pctatur tantum. 

Between Mr Clerk and Mr Simpſon's facher ſeveral ſettlements 
took place with regard to the damages occaſioned by the working of 
the coal. But in 1764, the parties having differed, a litigation en- 
ſued ; which, in 1784, terminated 1n a decree of the Court of Seſ- 
ſion, by which Mr Clerk was found liable in damages and expen- 
Ces. 

Two years before this, however, Mr Simpſon, his father being then 
dead, reſolved to retain the feu-duties payable by him to the Mar- 


chicneſs of Lothian in virtue of her liferent-right, until the damages 


already aſcertained, as well as thoſe in the courſe of liquidation, were 
made good. Theſe laſt, he alledged, would be very great, the ground 
on which his manſion-houſe and offices ſtood having been in ſome de- 
gree undermined, 

An action for the feu-duties having been brought in 1788 againſt 
Mr Simpſon, by certain truſtees __—_— by the Marchioneſs of Lo- 


thian, he, in defence, 


Pleaded : By the original feu- contract, Lord Roſs became bound to 
repair the damages that might be ſuſtained by the feuer in working 
the coal. This was an eflential part of the agreement; and the 
right of vying the feu- duties could not be exerciſed unleſs ; it was 
duly fulfilled. 

When Lord Roſs transferred his right of ſuperiority, including 
that of working the coal, to the Marquis of Lothian, he at the ſame 
time communicated the burden originally annexed to it. Neither the 
Marquis himſelf, nor thoſe who, in the character of leſſees or feuers, 
had an authority from him, more or leſs permanent, could reap the 
benefit thence ariſing, without being ſubjected to the obligation of 
repairing the damages, the rule in all ſuch caſes being, Qui facit per 
« alium, facit per fe.” 

And the Marchioneſs of Lothian, in virtue of her liferent-right, as 
well as her truſtees, muſt ſtand preciſely in the ſame ſituation, The 


obligation to pay the feu-duties, and that of ſecuring an indemnifica- 


tion to the feuer for the loſſes ariſing from working the coal, are 
counter parts of each other ; and he who demands that the obliga- 
tions incumbent on the feuer ſhall be performed, muſt ſhow that 
there has been no delay in diſcharging thoſe which the latter may law- 


fully require. 


An abſolute and unconditional transfer of the coal could not, 
without the conſent of the feuer, relieve the ſuperior from his en- 
gagements. A power of aſſigning in no inſtance is held to ſanction 
{ach a proceeding. Thus, in the caſe of a leaſe, which is only di- 
ſtinguithable from a feu by the endurance of the right, the original 
leſſee, even after an aſſignment, continues bound to the landlord. 
Erſkine, 2. 6. 35. ; Bank. 2 9. 14. In the preſent caſe, however, 
there 18 no room for any reaſoning of that ſort; the right of work- 


ing the coal, notwithſtanding the ſubaltern infeftment, ſtill remain- 
| ing 


— 
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ing attached to the ſuperiority, Indeed the two rights are inſepa- 
rable, as it is not in the power of a ſuperior, by any deed not conſent- 
ed to by the vaſſal, to parcel out his right of ſuperiority; 2d Decem- 
ber 1774, Middleton contra Earl of Dunmore; 21ſt January 1781, 
Sir James Colquhoun contra the Duke of Montroſe. 

In the cafe of a reſerved right of working a coal, an unlimited 
power of devolving on others the obligation to pay damages, would 
be fingularly unjuſt. After repeated tranſmiſſions of that right, it 
would be impoſſible to afcertain in what manner the damages were 
to be made up by each ſucceſſive owner of the coal; and after the 
coal was exhauſted, there would be no opportunity of recovering da- 
mages, although the extent cannot be previouſly known or aſcertain- 
ed; ſo that, thus it might be in the power of the ſuperior to obtain 
a decree of irritancy, ob non folutum canonem, when the vaſlal, in con- 
ſequence of proceedings authoriſed by the ſuperior himſelf, had been 
diſabled from relieving his property. To theſe hardſhips it cannot 
be ſuppoſed, that it was in the view of the parties to ſubject che val- 
ſal; and there is nothing in the ſubſequent tranſactions that can au- 
thoriſe ſuch a preſumption. The purchaſer of the coal baving be- 
come bound to indemnity the feuer, it was natural that the feuer 
ſhould, in the firſt place, endeavour to obtain his reparation from him: 
but from this it were unreaſonable to infer, that the ſuperior was re- 
leaſed from his engagements. 


Anſwered The right of working a coal is not a part of the domi- 
nium directum, or ſuperiority of the lands containing that mineral; 
otherwiſe the reſervation which occurs in the feu- contract would have 
been unneceſſary. It is a part of the dominium utile, and may be ſe- 
parated from the remaining parts, in the ſame manner as any one 
portion of the lands may be ſeparated from another. 

If both ,the right of ſuperiority and that of working the coal had 
been conveyed away, it is evident, the obligation of indemnifying the 
feuer would have been transferred to the purchaſer; in the ſame 
manner as the vaſſal, by ſelling the feu-lands, might have relieved 
himſelf from the future payment of the feu-duties. Nor can it make 
any difference, that in this inſtance the right of working the coal 
only has been ſold, while the right of ſuperiority is retained, thoſe 
two eſtates, though once veſted in one and the fame perſon, being 
quite ſeparate and independent of each other; and as it is the owner 
of the coal only who reaps any benefit from it, it is juſt that he a- 
lone ſhould bear the correſpondent burdens. 

The intention of the parties in this caſe is ſufficiently evident. 
The manner of aſcercaining the damages as prefcribed by the feu-con- 
tract, as well as the various ſettlements and Jitigations which have 
enſued, to which the ſuperior was no party, clearly ſhow, that after 
the right of working the coal was transferred to another, he was to 
be no longer concerned in it. Such a transfer has already been made; 
the conveyance in favour of the purchaſer of the coal, though in the 
form cf a ſubaltern infeftment, completely diveſting the ſuperior, 

| Who, 
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who, after the date of the ſale, retained no authority over the coal, 
or the owner of it. To ſuppole, in ſuch circumſtances as theſe, that 
the feuer, inſtead of recovering the damages, as they occurred, from 
the party occaſioning them, ſhould have a power of throwing the loſs 
on the ſuperior ; or that, under the colour of a ſecurity, he ſhould 
have an opportunity of retaining thoſe feu-duties which are due for 
the uſe of the lands; would be * unreaſonable and unjuſt. 


The Lord Ordinary, both on the general ground, and in reſpect 
of the ſpecialties, tound that Mr Simpſon had no right to retain the 


feu- duties. 


After adviling a reclaiming petition, which was followed with an- 
ſwers, Mr Simpſon having waved his claim of retention as to the da- 
mages already liquidated, 


« The Lords altered the Lord Ordinary's interlocutor, and found, 
« that Mr Simpſon was intitled to retain the feu- duties ſtipulated in 
e the original feu- contract entered into with Lord Rols, in ſecurity 


of any damage which he has ſuſtained, or may ſuſtain, by the re- 


« ſervation in that contract, of working the coal in Mr Simpſon's 


lands ſubſequent to the period when the damages were liquidated 


« and awarded againſt Mr Clerk.“ 


A reclaiming petition was preferred for the truſtees of the Mar- 
chioneſs of Lothian, and anſwers were given in for Mr S1mpſon, af- 
ter which a hearing in preſence took place. 


The Lords altered their former interlocutor, thus returning to that 


which had been pronounced by the Lord Ordinary. 


Mr dimpfon reclaimed ; but the petition was refuſed without an- 


ſwers. 
Lord Ordinary, Dregſern. Act. So/iciter-· General, Tait. Alt. Dean of Faculty. 
Mat. keſs, Maconochie. Gordon, Clerk, 


C. 


CI. V. 
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MARK PRIN GL E, 


AGAINST 


FREEHOLDERS of ROXBURGHSHIRE. 


Mzmnre or PARLIAMENT : Act 16. Geo. Il. Other means than the 
truſt-oath, for aſcertaining the objection of nominal and fiftitious, preclu- 
ded by the lapſe of four months after inrolment, 


Y aQ 16th Geo. II. relative to the election of members of parlia- 
ment, it is declared, that if no complaint againſt the title of any 
perſon inrolled as a freeholder be exhibited to the Court of Seſſion 
« Loithin four kalendar months after inrolment, the freeholder inrolled 
„ ſhall ſtand and continue upon the roll, until an alteration of his circum- 
* fances be allowed by the freeholders, at a ſubſequent Michaelmas 
„meeting or meeting for election, as a ſufficient cauſe for ſtriking 
« or leaving him out of the roll.” | 

It ſtill, however, continued competent to put to every freeholder 
the oath of truſt and poſſeſhon, introduced by act 7th Geo. II. at any 
time befere he proceeded to vote in the election of a member of par- 
liament, or in adjuſting the rolls. 

In the caſe of the freeholders of Forfarſhire, in 1768, the Court 
found, that in order to aſcertain whether or not the qualifications of 
frecholders were nominal and fictitious, they ſhould be likewiſe obli- 
ged to anſwer ſpecial interrogatories on the ſubject. But, upon an 
appeal, the Houſe of Lords reverſed that judgement, finding that the 
Court had no power to enter into ſuch an inveſtigation, 

This was afterwards held to be the rule, down to the date of the 
decifion in the caſe of Sir John Macpherſon *. That Judgement, 
however, being brought under the review of the Houſe of Peers, ir 
was then found, that the truſt-oach was not the only means of inveſ- 
tigating the merits of the objection of riominal and ſictitious, but that 
it was competent to do fo prout de jure; and in particular, by calling 
on the party to anſwer pertinent interrogatories. 

As the truſt-oath and the other modes of inveſtigation, ſeemed to be 
thus connected together as co-ordinate means to the ſame end, an o- 
pinion began to prevail, that as the former might be employed at any 


* Gth March 178), p- 121. ſupra. 
4 K time, 


| 
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time, notwithſtanding the enactment relative to the four months, ſo 


allo might the latter. 
Accordingly, at a meeting of the freeholders of Roxburghſhire in 


July 1790, for the election of a member of parliament, Mr Pringle, 
upon his declining to anſwer certain queſtions relative to his qua- 
litication, was {truck off the roll; although he had ſtood upon 
it for ſeveral years, without undergoing any change of his circumſtan- 
Ces, 


In conſequence of this, he preſented a petition and complaint to the 
Court ; when 


It ſeemed to be conſidered, that the ſtatute 16th Geo. IT. being the 
ſole authority, under which the Court exerciſed juriſdiction in mat- 
ters of that kind, they were of neceſſity to be governed by the limita- 
tion therein preſcribed, 


The Lords therefore found, That the freeholders had done wrong, 
and that Mr Pringle ought to be reſtored to his place in their roll. 


Act. Abercromby, Tait. Alt. Dean of Faculty, W. Robertſon. 
8. 


No CLVI. December 8. 1790. 


The Honourable JAMES ERS K INE, 


AGAINST 


ROBERT GRAHAM. 


MzMBER oF PARLIAMENT .— ſuperior of lands obtaining a charter of 
reſignation in favour of another perſon in liferent, and of himſelf in fee, 
may, nevertheleſs, claim inrolment as a freeholder in virtue of his former 
inveſlitures. | 


M R James ERSKINE of Alva, one of the Senators of the College 
of Juſtice, being ſuperior of certain lands in the county of Stir- 

ling affording a freehold qualification, conveyed to relation of his a 
literent of the ſuperiority ; and a charter of reſignation was obtained 
trom 
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from the Crown, in favour of that perſon in liferent, and of his Lord- 
ſhip in fee. | 

When this tranſaction took place, Lord Alva was inrolled among 
the freeholders of the county of Stirling, as proprietor of certain 
lands, which he afterwards ſold. At the meeting, therefore, for e— 
lecting a member of parliament on 6th July 1790, he claimed inrol- 
ment, as ſuperior of the lands firſt mentioned; and for that purpoſe 
he produced his inveſtitures, which had been completed before the 
giving away of the literent-right, 


To this claim it was objected by Mr Graham, one of the frechold- 
ers, that, by the reſignation, the former inveſtitures had been com- 


pletely done away, and could not be the warrant of an inrolment. 
This objection was ſuſtained by the freeholders, 


But, after adviſing a petition and complaint for Lord Alva, which 
was followed with anſwers, replies, and duplies, the Court being 
clearly of opinion, that a charter of reſignation in favour of the reſign- 
er himſelf, though burdened with a liferent in favour of another per- 
ſon, did not invalidate a claim of inrolment, founded on the former 
inveſtitures, 


The Lords found, That the freeholders had done wrong in not ad- 
mitting Lord Alva, &c. and found expences due. 


Act. Abercromby. Alt. V. Robertſon, et alii. 
C. 


Nota, Before theſe proceedings, the liferenter had executed a renun- 
ciation of his right, and Lord Alva had obtained a new charter. This, 
however, he not being able to produce, but only an extract of it, the 
determination of the Court entirely reſted on the validity of his ori- 
ginal titles. | 


Ne CLVII, 
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No CLVII. | December 8, 1790. 


JAMES FARQUHAR-GORDON, and his CURATORS, 


AGAINST 


The TRUSTEES of the late JOHN GORDON. 


FiAR ABSOLUTE—LIMITED.—The powers of a father over lands * 


vided to the heir of a marriage. 


1 6 late John Gordon, by his marriage. articles, became bound 
« to provide and ſecure the lands and eſtate of Balmuir, and 

* others particularly mentioned, to himſelf and the ſons of his in- 
* tended marriage ſeriatim, and the heirs whomſoever of their bodies; 
* whom failing, to the ſons eriatim of the ſaid John Gordon in any 
« ſubſequent marriage, and the heirs whomſoever of their bodies; 
% whom failing, to the daughters /eriatim of the marriage, and the 
* heirs whomſoever of their marriage; whom failing, to the daugh- 
« ters of the ſaid John Gordon by any ſubſequent marriage, and the 
« heirs whomſoever of their bodies; whom failing, &c. the eldeſt 
« daughter or heir-temale al ways ſucceeding without diviſion, and 
« excluding all heirs-portioners.' 

Mr Gordon reſerved to himſelf a power of preferring any of the 
younger ſons of the marriage to the eldeſt ; or in caſe of there being 
no ſons, any of the younger daughters to their eldeſt filter, and to 
make ſubſtitutions of one of the ſons to another, and of any of the 
daughters to the reit ; and alſo to impoſe on all or any of the heirs, 
whether male or female, ſuch conditions and limitations againſt con- 
tracting debt, or en of the lands, and with regard to bearing 
and uſing the names and arms of the family, as he ſhould think fit; 
and to enforce ſuch conditions and limitations, by clauſes prohibito- 
ry, irritant, and reſolutive. Certain ſums were provided to the o— 
ther children, L. 1500 being given, if there were three or more chil- 


dren. And a jointure of L. 100 was provided for the wid w. 


Mr Gordon, beſide the landed eſtate falling under th? marriage- 
articles, which yielded about L. 200 per annum, was poſſeſſed of ef- 
fects, heritable and moveable, to the extent of L. 13,000. Having 
twelve children, he coiveyed his whole property to truſtees, with di- 
rections to ſell the lands, and to divide the proceeds, along with his 
other funds, among his children, the two eldeſt being to have L. 200 
more than the reſt. | 

After Mr Gordon's death, the curators of his eldeſt ſon, James 


Farquhar-Gordon, conſidering this ſettlement, ſo far as reſpected the 
lands 
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lands falling under the marriage-articles, to be ultra vires, brought 
an action for ſetting it aſide. In bar of this action, it was 


Pleaded : After the execution of the marriage-articles, Mr Gordon 
remained the abſolute proprietor of the lands falling under them. His 
power of ſelling them is indiſputable ; and his authority in making 
ſuch a diſtribution of them as appeared to be neceſſary for the exigen- 
cies of his family, 1s equally ſo. As he might have altogether exclu- 
ded his eldeſt ſon from inheriting his landed property, and reſtricted 


him to a rateable ſhare of the ſum of L. 1500, the ſettlement ac- 


tually made cannot be thought liable to challenge. In ſome caſes, the 
entire excluſion of the eldeſt ſon of a marriage, on account of his parti- 
cular ſituation, has received the ſanction of our courts ; and although, 
in a later inſtance, the creditors of the eldeſt ſon were ſucceſsful in 
ſetting aſide a ſettlement of the ſame kind, as made in defraud of 
their juſt claims, that deciſion cannot affect the preſent queſtion ; 
Erſkine, book 3. tit. 8. F 39. 


Anſwered: By the marriage-articles, the eldeſt ſon, unleſs in the 
particular events therein provided, was intitled to claim the lands 
then belonging to his father. It is true, that his claim ſo far partook 


of the nature of a right of ſucceſſion, that his father's onerous credi- 


tors would have been preferre him. But from thence it does not 
follow, that the father, by a voluntary deed, could entirely fruſtrate 
the purpoſes of thoſe who were parties to the agreement, and who 
evidently meant to eftabliſh a repreſentation of the family in one or 
other of the ſons of the marriage ; and although the father had a 
power of preferring one of his younger ſons to the eldeſt, quod potuit 
non fecit. As to the deciſions referred to on the other fide, they have 
been juſtly conſidered as extending to an unreaſonable length a father's 
authority over his children, and therefore have never been followed 


as precedents; Erſkine, book 3. tit. 8. F 38. ; 28th July 1778, Spiers 


contra Dunlop and others. 


The Lords ſuſtained the reaſons of reduction. 
Reporter, Lord Eſkgrave. Act. Rolland, Alt. Abercromby. Clerk, Mitcbelſon. 
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Ne CLVHE December 8. 1790. 
ELISABETH CUMING, 


AGAINST 


The YORK-BUILDINGS COMPANY. 


FRESCRIPTION.— Negative preſcription of forty years. — Minority of one 
of ſeveral neareſt in kin, how far it prevents the currency of preſcription. 


HE father of Eliſabeth Cuming was aſſignee in ſeveral petty debts 
due by the York-Buildings Company, for which, in the year 
1734, he obtained a decree, | 

No farther ſteps, however, were taken; and Mr Cuming died in 
1746, leaving two ſons and four daughters, of whom Eliſabeth, born 
in 1744, was the youngeſt. 

It was not till 1787 that Eliſabeth Cuming, having been confirmed 
ſole executor qua neareſt in kin to her father, obtained a decree of ad- 
judication for theſe debts, againſt the York-Buildings Company's 


eſtates in Scotland, 
In the ranking of the creditors, it was admitted, that, on account of 


the minority of Eliſabeth Cuming, no preſcription could be pleaded 


againſt her; but as to the other children, it was maintained, that the 
debt was extinguiſhed. In oppoſition to this argument Eliſabeth 


Cuming 


Pleaded : The ſtatutes introducing the negative preſcription ſeem 


to apply only to obligations and contracts, and not to decrees. With 


reſpect to them, the danger of forgery, which appears to have been 
chiefly in the view of the legiſlature, is altogether precluded ; Acts 
1469, c. 28; 1474, c. 54-3 1017, c. 12. 

But it would be of no importance, although theſe enactments were 
to be ſo extended as to reach judicial proceedings. In the caſe of 
rights deſcending to an heir, who, in the contemplation of law, is 
held to be eadem perſona cum deſuncto, every objection which is plead- 
able againſt the anceſtor may be thought competent againſt him. 
But an executor, who is truly a truſtee, appointed for collecting and 
diſtributing the moveable effects of a deceaſed perſon, ſtands in a 
different ſituation ; and if it can be ſhown that no improper delay is 
imputable to him, the objection of preſcription muſt be wholly ex- 


cluded. 
So 
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So the point was determined, 26th June 1756, The younger chil- 
dren of Sir Samuel Maclellan. Indeed, where the executor confirm- 
ed is one of the neareſt in kin, it cannot be ſaid, until the reſt enter 
their claim, that any right 1s veſted in them. In caſe of their dying 
without iſſue, the whole ſucceſſion would remain with the executor 


confirmed. 


Anſwered : It is to the right of debt or obligation that the long pre- 
ſcription is applied, without any regard to the form in which it is 
conſtituted. A decree, therefore, on which no proceedings have been 
held for forty years, becomes ineffectual, in the ſame manner as if the 
.claim giving riſe to it had never exiſted. | 

If, in the preſent cafe, the right of debt had been veſted in the 
executor confirmed, before the years of preſcription had been comple- 
ted, there might have been room for arguing, on the authority of the 
deciſion quoted on the other fide, that the claim was ſtill unimpaired, 
the perſon having the jus ex:gend: being ſo long under a legal diſabili- 
ty. But one of ſeveral neareſt in kin cannot, by confirming, com- 
municate to the reſt the privilege of her minority. 

But the principle of the deciſion in 1756 has been departed from 
in ſeveral later inſtances ; it being now more juſtly held, that it is not 
the minority of the truſtee, but that of thoſe who are to reap the be- 
nefit of the truſt, by which every queſtion of this kind ought to be 
regulated. And, as 1n virtue of even a partial confirmation obtained 
by one of many neareſt in kin, the whole moveable eſtate 1s tranſmitted 
in ſucceſſion, it does not ſeem to admit of diſpute, that the {ſhares be- 
longing to every one of the neareſt in kin having been previouſly di- 
vided by the operation of the law, muſt run a feparate courſe of pre- 
ſcription, in the ſame manner as if the debtor had come under fo 


many ſeparate obligations. 
The Lord Ordinary repelled the plea of preſcription, 
But after adviſing a reclaiming petition, with anſwers, 


The Court altered that interlocutor, and found, That the mino- 
& rity of Eliſabeth Cuming can only fave from the negative preicrip- 
« tion her own proper intereſt and ſhare of the debt that is now 
« claimed, and that of ſuch of her brothers and ſiſters as could have 
« pleaded their minorities when ſhe produced her claim.” 


Lerd Ordinary, onloddo. AQ, Molſe Murray. Alt. Hon) mau. Clerk, Coiguboun. 
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No CLIX. | December 14. 1790. 
Six ALEXANDER CAMPBELL, Baronet, 


AGAINST 


PETER SPIERS. 


MM BER Or PARLIAMENT.——alued Rent. Objection, that two parcels 
of lands, ſeparately valued, had been thrown together by the Com- 
miſſnners, how far ſuſtained after acquieſcence for many years. The 
execution of a truſl-deed does not diſqualify a freeholder. —What poſſeſſion 
neceſſary for an apparent heir claiming inrolment. 


| * the original books of valuation in the county of Stirling, the 


lands of Gargunnock were rated, in cumulo, at L. 863: 18: 8. 

In 1740, the commiſſioners of ſupply disjoined the valuation of the 
lands of Fleuchames and Redmains, parts of the eſtate of Gargun- 
nock, from that of the remainder, declaring it to be L. 108. 

In 1753, the proprietor of this eſtate again applied to the commiſ- 
ſioners of ſupply, for a diviſion of the valued rent of the whole lands 
of Gargunnock. At this time, no notice being taken of the previous 
diviſion made thirteen years before, the lands were thrown together, 
and divided according to the real rents: And in this diviſion all par- 
ties acquieſced, Sir James Campbell the proprietor, and ſeveral other 
perſons, having been, in virtue of it, admitted to the roll of free- 
holders. 4 

In 1787, Sir James Campbell executed a truſt-ſettlement of his e- 
ſtates, the purpoſe of which was, © to make proviſion for the payment 


« of his debts, and for laying down a proper plan for the manage- 


« ment of his eſtates, in the event of his deceaſe before the debts 
« were cleared off.“ 

The truſtees were authoriſed to enter into poſſeſſion, to apply the 
produce of the lands towards the payment of the debts, one half, 
however, being appropriated to the maintenance of the heir, and to 
ſell ſo much of the lands as was neceſlary ; and after the purpoſes of 
the truſt were accompliſhed, the truſtees were to denude in favour of 
certain heirs of entail named by Sir James Campbell, 

The truſt-deed containing a procuratory of reſignation and a pre- 
cept of ſeiſin, the truſtees, after the death of Sir James Campbell, 
in 1788, took a baſe intettment ; and they entered into poſſeſſion, by 
levying the rents, &c. 


But 
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| But i in April 1790 they executed a deed, renouncing the procura- 
tory of reſignation, and agreeing to hold the lands of Sir Alexander 
Campbell, the truſter's eldeſt fon, and heir of entail. 

At the meeting for electing a member of parliament for the county 
of Stirling, on 6th July 1790, Sir Alexander Campbell claimed inro!- 
ment as apparent heir of 2 father. Three objections were ſtated 
by Mr Spiers, a freenolder then preſent, 1/7, That by the truſt deed 
the rizht of Sir James Campbell and his heirs became defcafible at the 
will of other perſons, and conſequently ceaſed to give a right to vote; 
2d4ly, That thoſe apparent heirs only could be inrolled as freeholders 
who were in paſſeſſion of the lands which had belonged to the anceſtor ; 
and 3dly, That the decree of diviſion in 1753, on which Sir James 
had been inrolled, was void and null, the commiſſioners of ſupply 
having blended two eſtates which had formerly been feparately va- 
lued. 

Theſe objections having been ſuſtained by the freeholders, Sir A- 
lexander Campbell complained to the Court of Seſſion; when, in ſup- 
port of the objections, Mr Spiers 


Pleaded : 1. It was in the power of the truſtees appointed by Sir 
ames Campbell, by executing the procuratory of reſignation, or by 
{clling the lands, to diveſt him entirely of his eſtates; and therefore it 
would be equally contrary to the purity and independence of our par- 
liamentary repreſentation, if a perſon ſo fituated, or his heir, were to be 
admitted to vote. The deed executed by the truſtees after the death 
of Sir James Campbell, whereby they became bound not to execute 
the procuratory of reſignation, is of no importance, as it could be no 
hindrance to a purchaſe from the truſtees. And ſo the Court ſeems 
to have decided, 7th March 1781, Macadam contra the Freeholders of 
Ayrſhire; 15th May 1789, Williamſon contra Smith, 

2. Although the freehold-qualification in the perſon of Sir James 
Campbell had been liable to no objection, it would not follow, that 
the claim offered by his ſon ſhould be ſuſtained. By act 1681, it is 
indeed declared, that apparent heirs may be admitted in virtue of 
their predeceſſors infeftment, if of the holding, extent, and valuation 
required by law. This privilege, however, is not indiſcriminately 
given to all apparent heirs, but is confined to thoſe who are in N 
fion ; a requiſite which does not here occur, the truſtees named by dir 
James Campbell ſtill continuing to levy the rents, 

3. There is no evidence that the lands which belonged to Sir James 
Campbell are of the valuation required by law. The decree of di— 
viſion in 1753 is, ex facie, irregular. Inſtead of ſetting apart L. 108 
as the valuation of the lands of Fleuchames and Redmains, and then 
proceeding to a diviſion of the remaining valuation among the other 
lands contained in the original cumulo, amounting to L. 755: 18: 8, 
the commiſſioners took it upon them to blend two parcels of lands 
which food ſeparately valued; a proceeding wholly unauthorifed. 
As this objection appears from the books ot valuation, it might be ſta- 
ted, without any action for ſetting aſide the decree; 19th January 

4 M 1781, 
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1781, Sir John Scott and others contra Robert Trotter; 16th Febru— 
ary 1787, John Boyes contra Freeholders of Renfrewſhire. 

It s of No conſequence, that the decree of diviſion has hitherto re- 
anained unchallenged, the land-tax for the whole lands having been 
paid by Sir James Campbell, or his truſtees. If a contrary argument 
were to be liſtened to, a diviſion at an unauthoriſed meeting of the 
commiſſioners, or made by private agreement, might be ſuſtained in 
oppolitiou to the eſtabliſned law. And it is of as little importance, 
that, in making the diviſion, no real injuſtice has been done; the 
law having required the valuation of lands in virtue of which an 
inrolment is claimed, ro be quite diſtinct and ſeparate from that of 
any other perſon inrolled as having right to be inrolled as a tree- 


holder. 


Auſeeercd: 1. A voluntary truſt-conveyance, even for the benefit 
of creditors, has been found no bar to an inrolment, the radical right 
of property ſtill remaining in the truſter ; a /rtiori ſuch a ſettlement 
as here occurs cannot be thought to diſqualify the perſon by whom 
or for whoſe benefit it is executed, So it was determined, 5th March 
1755, Neilſon; and alſo 1ith March 1786, Donaldſon and others 
contra Sir Ludovick Grant; the intermediate decihon in the caſe of 
Macadam having been conſidered as founded on ſpecialties. 

2. The objection drawn from the act of 1081 is equally ground- 
leſs. The ſtatutes relating to elections do in general require, that che 
party claiming inrolment, or cxerciling his right of voting atter he is 
inrolled, hall be in poſſeſſion. But it is not more neceſſary in the 

caſe of an apparent heir, than in that of any other perſon laying claim 
to inrolment, that he ſhould be in the natural poſſeſſion of the lands. 
In this caſe, the claimant is virtually in poſſeſſion, that held by the 
truitces being his 1 

3. Although the decree of diviſion in 1740 had been given at a 
mecting regularly called, and upon proper evidence, yet having been 
10 long departed from, and the ſubſequent decree in 1753 having 
been acquieſced in by all parties, it could not be reſorted ro unleſs in 


a proper action for ſetting aſide the later decree ; 25th June 1780, 


Shaw Stewart contra the Freeholders of Renfrew : Nor would ſuch an 
action be liſtened to in a queſtion of inrolment, unleſs it could be 
{hown, that if the proceedings had been accurately gone through, the 
{reeholder would not have had the requiſite valuation. By one deci- 
fion, it is true, in the caſe of Trotter, a different rule was followed; 
but in many others an objection ſimilar to the one here urged has 
been diſregarded ; Wight on Elections, Sir Gilbert Elliot contra the 
Freeholders of Roxburghſhire, 17th January 1781; Sir John Dal- 
rymple contra eoſdem, eod. die. 


The Court conſidered the objection ariſing from the truſt-ſettlement 
as without any ſolid foundation. Even although the truſtees had ob- 
tained a Crown-charter, this, it was obſerved, would not have pre- 
cluded the truſter, or his heir, trom the privilege of voting as a tree- 


holder. 
ES The 
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The objection relative to Sir Alexander Campbell's claiming as ap- 
parent heir, was held to be equally groundleſs. | 

As to the decree 1753, the opinion of the Court feemed chiefly to 
reſt on the long ſilence of all the parties who were entitled to bring it 
under challenge, it being underſtood, that as the prior decree was 
ſufficiently regular, it was competent, without any proceſs of re- 


duction, to challenge the ſubſequent one, in which it was diſregard- 
ed. 


After adviſing a petition and complaint for Sir Alexander Camp- 
bell, which was followed with anſwers, replies, and duplies, 


The Lords found, That the freeholders did wrong in not admitting 
Sir Alexander Campbell to the roll of electors. 


A reclaiming petition was preferred. The arguments in it were 
entirely confined to the validity of the decree of valuation in 1753; 
but it was refuſed without anſwers, 


Act. Solicitor- General, et alii. Alt. Dean of Faculty, Wight, et alii. Clerk, Home. 


C. 


No ＋ December 22. 1790. 


ILAY FERRIE R, 


AGAINST 


WILLIAM MOREHE AD. 


MremBer or PARLIAMENT. TRUST. Act 1696, cap. 25.—Zow fir 
applicable in queſtions reſpecting freehold-claims, 


N R Fr RRIER claimed inrolment, as a freeholder in the county of 

Stirling, at the meeting for election on 6th July 1790, as life- 
rent-ſuperior of certain lands which were of the requiſite valuation. 
Mr Morehead objected to the claim, on the ground of the titles 
being nominal and contidential; and the freeholders having refuſed 
to inrol, Mr Ferrier complained to the Court of Seſſion. 


In 
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In addition to the queſtionable nature of Mr Ferrier's right, as ap- 
pearing from the writings exhibited by him, Mr Morehead offered a 
proof prout de jure of the fact of nominality and confidence, including 
the parole- evidence of the different perſons who had been concerned 
in the buſineſs. 

Mr Ferrier, on the other hand, contended, that the admiſſion of 
oral teſtimony in ſuch a caſe was contrary to the ſtatute of 1696, 
whereby it is declared, © That no action of declarator of truſt ſhall be 
« ſuſtained as to any deed of truſt made for hereafter, except upon a 
« declaration or back-bond of truſt, lawfully ſubſcribed by the per- 
c ſon alledged to be the truſtee, and againſt whom, or his heirs or aſ- 
« ſignees, the declarator ſhall be intented, or unleſs the ſame be refer- 
red to the oath of party /impliciter,” In ſupport of this objection, he 


Pleaded : The general rule certainly is, that ſolemn writings reſpect— 
ing landed property cannot be ſet aſide by parole-teitimony. So the 
law ſtood before the enactment of 1696, which only corrected an er- 
ror in the conſtruction of truſt- rights, which had acquired ſome foot- 
ing. In a queſtion, therefore, with the granter of the liferent-right 
here founded on, no evidence but the oath or writing of the literenter 
could be liſtened to; and it is not eaſy to figure in what manner other 
parties, not immediately intereſted, can be allowed a more extenſive 
range. It is true, that by the enactment of 7th George II. it is in the 
power of the freeholders to try, by the oath of any party claiming 
inrolment, whether his qualification is an independent one, or held 
in truſt for another perſon ; but this particular interpoſition of the le- 
giſlature ſerves only to ſtrengthen the general rule. | 


Anſwered : By the ſtatute of 1696, it was provided, in affirmance 
of the common law, that truſt in a queſtion between the granter and 
grantee ſhould only be proved by the oath or writing of the party, 
But from this it does not follow, that in every caſe the ſame method 
of proof muſt be adhered to. Thus, in a queſtion between the cre- 
ditors of a bankrupt, and a perſon to whom he has conveyed landed 
property, if the conveyance be objected to as fraudulent, or deſigned 
for the benefit of the bankrupt himſelf, parole-teſtunony is admitted. 
In this caſe, however, the objection being not merely that the right 
is confidential, but that it is nominal, intended to convey to the 
grantee the ſhadow only, and not the ſubſtance of a right, the regula- 
tion of the act 1696 is as inapplicable as it would be where an objec- 


tion of forgery 1s made. 


After hearing counſel, the Court had no difficulty in allowing the 
proof here offered. 


Act. Sylicitor- General, Roſs, et alii. Alt. Dean of Faculty, Wight, et alii. 


Clerk, Home. 
Go. 


Nota. The ſame deciſion was given at the ſame time in a ſimilar 
caſe, Morehead contra Cheap. 
| No CLXI. 
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JAMES DENNISTON, 


AGAINST 


WILLIAM HARKENESS. 


PERICULUM.—NAUTZ CAUPONES ET STABULARII.—4 common car- 
rier between Glaſgow and Carliſle having undertaken the conveyance of 
goods intended for Mancbeſter, found not liable for the loſs of the goods be- 
tween Carliſle and Mancheſter. 


Janes DENN1STON of Glaſgow, delivered a parcel of goods to 
i William Harkneſs, a common carrier between Glaſgow 2 Car- 
liſle. | 

The parcel was addreſſed to Nathaniel Workington, at Oldham, 
near Mancheſter ; and ſo it was deſcribed in Harkneſs's way-book. 

Upon his arrival at Carliſle, Harkneſs delivered the parcel to Jo- 
nathan Wilſon, a common carrier between Carliſle and Mancheſter, 
after receiving from him 8 4. as due for the carriage between Glaſ- 
gow and Carliſle. He alſo ſaw the parcel marked in Wilſon's way- 
book. 

The parcel having been loſt in its progreſs between Carliſle and 
Mancheſter, Denniſton brought an action for the value againſt Hark- 
neſs, as having undertaken the charge of it to the place of its deſtina- 
tion, | | 


In ſupport of the action, Denniſton examined ſeveral reſpectable 
merchants and carriers, who ſwore, that according to the general 
underſtanding of people engaged in the trade, the defender was liable; 
and | | | 


Pleaded : By the entry in the carrier's way-book, deſcribing the 
parcel as deliverable at Mancheſter, he clearly explained the nature 
and extent of his engagement: nor is this obviated by the circum- 
ſtance of his terminating his own journey at a place not ſo far diſ- 
tant. Having the choice of the perſon to whom, on his arrival at 
Carliſle, the parcel was to be intruſted, his ſituation was the ſame, as 
if the parcel] had ſti]l remained under his immediate care. This ſpe- 
cies of warranty, which, from the reciprocity of it among carriers, 
can be attended with little loſs to them, is abſolutely neceſſary for 

4 N the 
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the ſafety of inland commerce; and it appears from the evidence to 


be thoroughly underſtood and followed in practice. 


Anſwered: The entry in the way- book was evidently intended to 
deſcribe the parcel, and not to extend the obligation of the carrier, 
in a manner quite inconſiſtent with the nature of his employment. 
it would be contrary to all reaſon, that a carrier of goods between 
Glaſgow and Carliſle ſhould anſwer for the conduct of another perſon 
who is neceſſarily to have the charge of the goods at an after period; 
and the rate of hire received by him, which has no relation either to 
the length of the road through which the goods are to pals to their 
ultimate place of deſtination, or to their intrinſic value, but to their 


bulk and weight only, combined with the labour of the journey ac- 


tually performed by him, puts this beyond the poſſibility of doubt. 
In the analogous caſe of goods intruſted to an 1nn-keeper, warehouſe- 
man, or ſhipmaſter, the obligation is confined to the things done in 
caupona, navi, vel flabulo, I. 7. D. naute caup. Mab. Nor will the par- 
tial teſtimony of merchants, or the evidence of a few rival carriers, 
while no authority is derived from deciſions of courts of law, be deem- 
ed of ſufficient importance to counter balance the natural import of the 
agreement between the parties. 


Chiefly moved by the evidence, which ſeemed to go far in ſhowing 
the underſtanding of thoſe converſant 1n the buſineſs, 


The Lord Ordinary " RIG the defences, and found the de. 
« fender liable.“ 


But, after adviſing a reclaiming un. which was followed with 
anſwers, 


The Lords altered the Lord Ordinary's interlocutor, and ſuſtained 
the defences, 


A reclaiming petition was preferred by the purſuer ; but it was re- 
fuſed without anſwers, 


Ordinary, Lord Rockville. Act. Rolland, Corbet. Alt. Cay. Clerk, Sinclair. 


A 
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No CLXII. January 22. 1791. 


JOHN CAITCHE ON, 


40 1 


PETER RAMSAY. 


PRESCRIPTION.— Politive Preſcription of 40 years. —Poſſeſſion by an 
apparent heir unentered, how far reckoned in the period of preſcription. 


HE grandfather of John Caitcheon having been in embarraſſed 
circumſtances, a creditor of his, in the year 1713, led an adju- 
dication againſt ſome landed property belonging to him. Having ob- 
tained a charter of adjudication, the creditor was infeft, and imme- 
diately entered into poſſeſſion. 

In 1732, the adjudger, without obtaining a decree of expiration of 
the legal, ſold the ſubjects, as being his undoubted property, to the 
father of Peter Ramſay; who was immediately infeft, and took poſ- 
ſeſſion. 

After his father's death in 1751, Peter Ramſay entered into poſſeſ- 
ſion; but he never made up titles as heir to his father, 

In 1764, John Caitcheon, as heir to his grandfather, brought an 
action for ſetting aſide the rights under which Mr Ramſay held the 
ſubjects, on this ground, that before the expiration of the legal, the 
debt due to the adjudging creditor had been fully paid out of the 
rents. 

If Mr Ramſay, after his father's death in 1751, had made up a 
feudal title in his perſon, by ſervice and infefrment, it was admitted, 
that by the long preſcription of forty years, he would have been ſe- 
cure; but as he had poſſeſſed in the character of apparent heir only, 
Mr Caitcheon 


Pleaded : The benefit of the ſtatute of 1617, c. 12. introducing the 
poſitive preſcription, belongs only to thoſe * who, along with their 
« predeceſſors and authors, have bruiked heretofore, or thall happen 
« to bruik in time coming, by themſelves, their tenants, and others 
« having their rights, their lands, baronies, anuualrents, and other 
ee heritages, by virtue of their heritable infeftments, made to them by 
“ his Majeſty, or others, their ſuperiors or authors, for the ſpace of 
« forty years, continually and together, following and enſuing the date of 
« their ſaid infeftments, and that peaceably and without lawful inter- 
eruption,“ &c, 

In 
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In a ſubſequent part of the ſtatute, a diſtinction is made between 
the caſe of heirs and ſingular ſucceſſors, as to the nature of the docu- 
ments neceſſary for acquiring landed property by preſcription, the law 
requiring in the latter a formal inveſtiture by charter and infeftment 
preceding the forty years; whereas, in the former, it is ſufficient that 
the party pleading preſcription ſhall produce, as the warrant of his 
poſſeſſion, © inſtruments of ſeiſin, one or more, continued and ſtand- 
« ing together for the ſpace of forty years, either proceeding upon re- 
* tours or precepts of Clare conſtat. Still, however, it is required in 
all caſes, that the poſſeſſion ſhall be founded on infefrment. With 
regard to feudal rights, this is no leſs eſſential, than poſſeſſion is in 
thoſe which do not admit of ſeiſin. | 

This is the opinion of Mr Erſkine, who lays it down, that “ poſ- 
“ ſeffion muſt, by the ſtatute, be continued throughout the whole 
„ courſe of preſcription upon the title of ſeiſins, and that © the poſ- 
« ſeſſion of an heir, before he has completed his titles, is not reckon- 
« ed;” Book 2. tit. 7. Y 5. And ſo the point was decided in a caſe 
reported by Lord Stair, 15th February 1671, Argyle ; where it was 
found, © That a ſeiſin not having forty years poſſeſſion by the life 
« and bruiking of the perſon ſeiſed, and never being renewed in his 
& ſucceſſors, is not a ſufficient title of preſcription ;"* Stair, book 2. 
tit. 12. H. Lord Bankton, it ſhould ſeem, thought that the poſ- 
ſeſſion of an apparent heir, © upon his complering his titles,” would 
be available to him in a queſtion of this fort. But although that o- 
pinion were better founded than it appears to be, it is inapplicable to 


the preſent caſe. Bankton, book 4. tit. 45. 9 163. 


Anſwered: In the firſt part of the ſtatute of 1617, the legiſlature 
defines the nature of the pof/eſion which is required for eſtabliſhing 
a right by the poſitive preſcription, And if it had gone no farther 
there might have been ſome reaſon to doubt, whether poſſeſſion, unac- 
companied with ſeiſins, could be reckoned in filling up the ſtatutory 
period. But in the following part of the ſtatute, where the nature of 
the 7itle neceſſary for preſcription is deſcribed, the meaning of the 
legiſlature 1s quite clear ; nothing more being required than that the 
party pleading preſcription {hall produce a charter of the lands, with 
an inſtrument of ſeiſin preceding the commencement of the forty years 
poſſeſſion; or © where there is no charter extant, inſtruments of 
„ ſeifin, one or more, continued and ſtanding together.“ 

The diſtinction here made between thoſe whoſe poſſeſſion is war- 
ranted by a habile title of property, ſuch as a charter and infeftment, 
and thoſe who, having taken the lands by deſcent, are not required to 
produce the warrants of the infeftment on which they found, appears 
extremely juſt, when the danger is conſidered to which theſe writings 
are expoſed in the tranſmiſſion of property from the dead to the living. 
And it may be a queſtion, whether, even in the latter caſe, it was in- 
tended that the poſſeſſion ſhould, during its whole courſe, be accom- 
panied with infeftment. But in the former caſe, unleſs by Mr Er- 
keine, it does not ſeem to have been doubted, that poſſeſlion for 


forty years, preceded by a complete feudal inveſtiture, is ſufficient, 
whether 
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whether the infeftment has been regularly renewed in thoſe who are 
heirs to the perſon infeft or not. 

The paſſage in Lord Stair does not relate to the caſe of an heir, bur 
to that of a ſingular ſucceſſor. In the decifion reported by the ſame 
author, the queſtion was, whether or not one ſeiſin, proceeding on a 
precept of Clare conſtat, was a ſufficient title of preſcription. In a ſub- 
ſequent deciſion, collected by Edgar, it was found, that © preſcription 
« runs by an apparent heir's poſleſſion, though not infeft, if the prede- 
* ceſſors were infeft in virtue of a charter ;” 20th July 1724, Earl of 
Marchmont contra Earl of Home; and a ſimilar judgement was given, 
22d December 1774, Midlcton contra Earl of Dunmore. 

t is true, that in thoſe caſes the apparent heir had, before the com- 
petition, completed his own right by ſervice and infeftment. But that 
circumitance, of which no notice is taken in the ſtatute, does not 
ſeem to make any difference. An infeftment was with propriety re- 
quired at the commencement of the preſcription, it being necellary 
to ſhow clearly that the party intended to hold the ſubje as his own ; 
but after he had in that manner publiſhed what his purpoſe was, no 
reaſon can be given why the poſſeſſion of his heir, which can only 
be aſcribed to the ſame title, ſhould not have the ſame effect as if he 
himſelf had ſurvived the whole ſpace of forty years. The right of 
poſſeſſing the land-eſtate held by the anceſtor, which is one of the 
privileges of apparency, would otherwiſe be a ſnare to thoſe in whoſe 
favour it was introduced. | | 

Indeed it does not appear why the apparent heir may not at any 
time, by ſervice, remove ſuch an objection as the preſent ; the rule, 
uod pendente lite nil innovandum, being applicable only to rights ac- 
quired during the litigation from third parties, and not to any thing 
which one of the litigants may do, by exerciſing powers that are ſolely 
veſted in himſelf; 12th July 1785, Maſſey contra Sniith. 


The queſtion was reported on memorials, when 


The Lords unanimouſly “ ſuſtained the defences.” 


Reporter, Lord Stenefeld. AQ. Dalzel. Alt. Sir Liliam Milier. 
Clerk, Sinclair. 
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No CLXIII. | January 27. 1791. 
The CREDITORS of HENRY HARPER, 


AGAINST 


ANDREW FAULDS, 


CoMPFNSATION AND RETENTION.—Coods in the hands of an artiſan 
or manufacturer cannot be retained by him for any uther debt than that 


of the expence of his manufacture. 


H ARPER, a dealer in the linen trade, uſed to employ Faulds as a 


bleacher; and at the end of each ſeaſon accounts were ſettled 
between them, for the cloths bleached in the courſe of it. On one 
of thoſe occaſions Harper granted a bill for L. 105. 

In the following ſeaſon he ſent various parcels of linen co this 
bleachfield, but ſoon after became bankrupt, his eſtate being ſequeſ- 
trated, and a rruſtee over it choſen. The truſtee demanded deli very 
of thoſe goods on payment of the price of bleaching them. This be- 
ing refuſed by Faulds, who claimed retention for ſecurity of the bill- 
debt, the truſtee brought an action againſt him, when it was 


Pleaded for the defender: One's right of retaining the goods of an- 
other, until he ſhall reſtore the property of the retainer in his poſ- 
ſeſſion, is founded on the firſt and cleareſt dictates of juſtice, It is, 
however, to be underitood, that in the retainer's ſituation no circum- 
ſtances have occurred inconſiſtent with his claim; that his poſleſſivn 
is honeſt and lawful ; that he has neither relinquiſhed the claim by 
expreſs paction ; nor is excluded from it by implied compact, as in 
the caſes of depoſit and of commodate ; nor debarred by any poſitive 
law. But if poſſeſſion has been obtained Hie inde in the way of com- 
merce, where, from the nature of the contract, each party 1s to be en- 
titled to a certain patrimonial benefit, and to make the beſt advantage he 
can of his neighbour's property, Juſtice requires that the performance 
be mutual, while nothing to the contrary is ſtipulated or implied. 
And it requires this more eſpecially when, by the inſolvency ot the 
party, the denial of retention is the loſs of a debt. | 

Such is the ſituation of an artiſt having the goods of other people in 
his poſſeſſion for the purpoſe of manufacture; it being in effect the 
ſame, as it he had held that poſſeſſion for his own ben«fit, by paying a 


premium to the owner. This is evident where different artiſans have, 
in 
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in that way mutually, each others goods in their cuſtody; in whoſe 
caſe it is clear, at the ſame time, that there is nothing peculiar. 

The above 1s the doctrine of the Roman law. Without bone fidet 
poſſeſſion, —in the caſe of depofit,—or in that of commodatum, there ex- 
iſted no right of retention; Voet. ad lib. 16. lit. 2. & 16.; ad tit. de poſ. 
vel. cont. p. 741. ; l. pen. Cod. lib. 4. tit. 34.; 1d. ad. tit. Com. vel. cont. 
P. 684. But in all tranſactions affording mutual benefit, or guid pro quo, 
ſuch as /ocato conductio, the principle of retention had its full opera- 
tion. Though the convenience of commerce may dictate the linuta- 
tion of the right, to caſes of the inſolvency of owners, yet no ſuch 
diſtinction was recognized by the Roman law, which allowed it al- 
ways, even as a facilius remedium. 

When, in þ 32. ad. lit. de loc. cond. Voet argues, that a conductor can- 
not retain, he means only as claiming the property againſt the /ocator ; 
and if, under that Tile, he ſpeaks ſolely of retention for ſums ex- 
pended on the ſubject, it is becauſe this alone could there fall proper- 
ly under his conſideration. Even, in the caſe of pignus, the Romans 
admitted the right of retention in its fulleſt extent; allowing the 
pledge to be retained for extraneous debts, not excepting ſuch as were 
contracted after delivery; J. unic. Cod. Etiam ob. chirog. pec. pen. pig. 
ten. pof]. ; Peres. Prælect in Cod. Fuſtin. Nor does it derogate from 
this right, that the retention could not operate againſt the /ecundus 
creditor, or him who had the ſecondary right of pledge; Voer. ad lit. 
Quib. mod. Pig. vel Hyp. folv. F 15. | 
Thoſe principles are not leſs firmly founded in the common law of 
Scotland, as appears by the beſt writers; Sazr, b. I. lit. 18. \ 7. 3; Bank- 
ton, b. I. tit. 24. H 34. ErfR. b. 3. tit. 4. F 20. The act of parliament of 
1592, inſtead of introducing, modified and limited the pre-exiſting 
right of compenfation; in the ſame manner as the immediately ſubſe- 
quent act, relative to expences of plea, did with regard to that claim. 
Nor is it any objection to the opinion of the authors above cited, that 
they refer to particular inſtances of retention, theſe not being ſtated 
as limits, but as examples of the right. 

The decifions of the Court ſtill more explicitly announce the ſame 
doctrine. In the cafe of Menzies contra Irving, retention of a ſum 
due by bill was admitted, on account of a cautionary engagement by 
the debtor for the creditor; in which caſe che caution was furely not 
incurred in contemplation of the bill-debt, as the bill could be indor- 
ſed away, and retention would not have been pleadable againſt the 
indorfee; Fountainhall, roth July 1710. 

In like manner a mandatary, after the death of the mandant, was 
found intitled ro retention of money, for relief of a cautionary obliga- 
tion for the debts of the latter; Remark. Deciſ. 19th June 1744, Cre- 
ditors of Murray contra Chalmer. 

Theſe are palpable inttances of the general right of retention, and 
pecuharly appoſite to the caſe in queſtion. bor it is furely not lefs 
to be pretumed as underitood, between a creditor and his debror 
who is alto cautioner for him, thar the debt {hall be paid without any 
claim of retention as cautioner, than that an artiſt having his employ- 
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=_ 10th December 1707, and of Glendinning contra Montgomery, Lor d 


3 
5 er's goods in his hands to be manufactured, ſhould have agreed to 


renounce his right of retention for debts, due to him by the em- 


ployer. 
The deciſions in the caſes of Lees contra Dinwiddie, Fountainhall, 


Kam«s's Rem. Deciſ. 8th June 1745, though perhaps erroneous in 
A ſuſtaining an unlawful pofleſſion, are nevertheleſs ſtrong authorities 
ö for the right of retention; as was alſo the judgement of the Houſe of 
. | Lords in the caſe of Hewit and Brockhurſt, 6th December 1775. 
iſ Nor when the ratio dccraendt, in that of Leſlie contra Hunter, the very 


8 cale of a bleacher retaining cloth bleached by him, 1s attended to, 


can it be otherwiſe conſidered than as a precedent of a ſimilar kind 
Fac. Coll. zoth July 1752. 

On the {ame principle alone, reſts the acknowledged right of factors 
to retain the goods of their conſtituents, in ſecurity of all debts what- 
ever due to them by the latter, Dict. of Deciſ. voc. Mutual Contract; 
Erſkine, b. 3. tit. 4. $ 21. For on any other ground than that of the 
genera] right of retention, a factor's claim could extend no farther, 
than to retain for payment of factor's fee and of diſburſements on the 
ſubjects. Even the right of retention, called a writer's hy pothec, 1s 
another proof of this principle. 

Nor in the preſent caſe are the creditors of the bankrupt owner 
placed in a better fituation than he himſelf would have been. They 
are evidently in one leſs favourable ; for any idea of an anxiety to ex- 
clude the right of retention, can hardly be applied to a party who is 
bankrupt, and without any perſonal intereſt in the matter. The bank- 
rupt ſtatutes ſurely affect not the right of retention more than that of 
compenſation. If the goods by careleſſneſs had been deſtroyed, the 
bankrupt would have been creditor for the price, and compenſation 
muſt have been ſuſtained. But as they are preſerved ſafe, is the 
claimant's condition on that very account to be rendered worſe ? And 
although a fraudulent uſe might on ſome occaſions be made of ſuch 
retention, this imperfection is nothing but what is common to all 
commercial tranſactions ; the remedy of which the law will ſupply 
when it becomes neceſſary, as in all caſes where devices are employ- 
ed fraudem facere legi; Fac. Coll. gth March 1781, Blackie conira Ro- 
bertton ; Dict. vol. 3. p. 38. Sime contra Thomſon. Indeed as a perſon 
can neither arreſt nor poind goods in his own hands, to deny the 
right of retention, would make the ſituation of one poſſeſſing the 
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bankrupt's goods, more unfortunate than that of any other creditor. 
Though the law of England is of no proper authority in Scotland, 
it may be noticed that it ſupports the doctrine of retention; of which 
Lord Kames gives an inſtance in Princ. of Equity. b. 11. cap. 3. as 
occurring in the Court of Chancery. And that the ſame rules pre— 
vail there in the other courts, appears from Lord Hardwick's opinion in 


1 the caſe of Deeze; Atkins' Rep. vol. 1. p. 229. Nor is Lord Manſ- 


field's judgement, in the caſe of Green vers Farmer, different in prin—- 
ciple, as is evinced by the reaſoning on which it is founded. 


Anſwered : 


TV 


89892 
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Anſwered: The inexpediency of the defender's doctrine, both to 
the public in general, and to the individual employer, is obvious : 
To the public, whom by a latent and unknown ſecurity it excludes 
from acceſs to a debtor's property; and to the employer, who may 
thus be deprived of the moſt advantageous uſe of his goods, which 
will often depend on having them at command at a particular time. 

The privilege of compenſation or of retention was not original in 
the law of any country; its ſubſequent introduction, and always un- 
der various limitations, having been owing to conſiderations of e- 
quity. | 

In Rome, ſo far from being a part of the common law, compenſa- 
tion was only at firſt admitted ex equate by the Pretor, in judiciis bone 
Fidei ; nor was it extended ſo as to become admiſſible in judicits ſtridti 
Juris, prior to the reſcript of the Emperor Marcus; Vinn. ad Inſtit. 
p. 811. And in England, it was but in the reign of Geo. II. that 
compenſation of mutual debts unconnected with each other, was au- 
thoriſed by ſtatute. 

Thar in Scotland, before the ſtatute of 1592, c. 143. compenſation 
was not permitted by way of exception, appears from Balf. Pract. 
P. 249. ; Stair, b. 1. tit, 18. F 6, This ſtatute ſpeaks of compenſation 
alone, being filent as to retention of %% corpora ; which owes its in- 
troduction to the authority of the Court. But the retention thus au- 
thoriſed is always founded on a mutual contract, and conſiſts in with- 
holding performance on one ſide, until that on the other be ready to 
enſue ; Dict. voce Mutual Contract. 

In the caſe of an artiſt employed to manufacture goods, the con— 
tract that takes place, conſiſts in an obligation on the one hand to per- 
form the work and reſtore the: ſubject, and on the other to pay the 
hire; the civil poſſeſſion remaining all the while with the employer; 
Voet. lib. 4. tit. 2. F 1. J. 18. pr. ae adguir. vel amiit. pofſef}. ; Black- 
ſtone, vol. 2. p. 452.; although the artiſt may avail himſelt of his ac- 
tual cuſtody, till the counterpart of the contract be fulfilled. But 
farther than this, which is a right ariſing immediately from the con- 
trac, the artiſt has no privilege of retention. For the defender's idea 
of the right extending as a ſecurity for extrancous debts, has no foun- 
dation in law. | 

If there were any ground for ſo unlimited a claim, it would not 
be confined to moveables, but would comprehend equally immove— 
able property. A tenant of a farm, for example, would, in an action 
of removing, be entitled to defend himſelf by the fame plea, on ac- 
count of a debt due to him by the landlord. But the law does not 
recogniſe any ſuch doctrine ; for even an heritable right to the lands 
in the perſon of the tenant would not be ſuſtained as a defence. The 
maxim of law on this head is, Nemo poteſt mutare cauſam pofſefſionts ſus ; 
Voet. lib. 19. tit. 2. $ 32. ; Dict. voc. Mutual Contract, vol 1. p.559.; 
Vinn. Select. Quæſt. lib. 1. cap. 51. 

Again, if ſnch a comprehenſive right exiſted in our law, it would 
certainly be announced by the writers, and recogniſed by the deci- 
ſions. But the reverſe is the caſe, as appears from the various au— 
thorities; where indeed the doctrine of retention is not treated with 
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much accuracy; Stair, b. 1. tit. 18. $ 7.; Bankton, b. 1. tit. 17. 


F 15. tit. 24. H 13.3; Erſkine, b. 3. tit. 4. 4 21. See alſo Dict. vol. 1. 


„„ 3 a 18 
The caſes of factors intitled to retention of their conſtituents funds, 


and of the hypothec of writers, mentioned by the defender, do not 
ſupport his plea. For factors are clearly underſtood to advance their 
money in the faith of this ſecurity, by which circumſtance a virtual 
contract is formed; and the writer's hypothec has been always confi- 
ned to claims ariſing out of his employment, ſo that it ſtands in the 
ſame predicament. Creditors of Lidderdale contra Naeſmith, 5th July 
1749, Kilkerran, voc. Hypothec ; Macvicar contra Campbell, 1735; 
Orme contra Barclay, 18th November 1778. 

As to the caſe of cautioners, this affords not a proper inſtance of 
retention; for it is the plea of compenſation that really belongs to a- 
cautioner, when his creditor lies under the obligation of relief to 
him. * 0 

In the queſtion, Murray contra Chalmer, if the mandate had not fal- 
len by the mandant's death, it was admitted, that the mandatary 
would have had no right to retain; but on the mandant's death the 
money in the mandatary's hands became a debt due to the repreſen— 
tatives of the former, againſt which the latter was intitled to plead 
compenſation ; Kames's Rem. Dec. 19th June 1744. 

The caſe of Hewit and Brockhurſt has been miſconcerved. It did 
not depend on the ſuppolition of any general right of retention, but 
altogether on the nature of the ſpecial powers conferred oa a perſon 
concerned, | 

With regard to the ſuppoſed effect of bankruptcy, it is reaſon- 
able, that the loſs reſulting from it thould be equally diſtributed a- 
mong all the creditors ; nor does the circumſtance of one of them 
holding a part of the debtor's property by accident, and without any 
right of pledge, create a juſt preference. He is only a cuſtodier for 
the creditors at large. To ſay that he would be in a worſe condition 
thus than the reſt of the creditors, is a miſtake ; becauſe in the name 
of a truſtee he could arreſt, and in his own he could execute a poind- 
ing. | 

Nor is there any ſolidity in the diſtinction between the caſe of gra- 
tuitous loans and the like, in which the defender admits that retention 
is excluded, and that of contracts of a commercial nature: for if re- 
tention is not founded in the contract, it muſt be equally againſt 
right, whether that be onerous or gratuitous. The diſtinction re- 
ceives no countenance from the Roman law, to which he appeals, as 
is evident from the paſſages above referred to; Vid. etiam Voet. lib. 16. 
tit. 2. \ 20.; lib. 20. tit. 2. \ 28. As to the lex unica Codicis, it gave 
not the right of retention againſt another creditor, but merely againſt 
the debtor himſelf; Perezins, lib. 8. tit. 27. \ 3. | 

It is laſt of all to be obſerved, that the doctrine now maintained 
by the purſuer is in the law of England perfectly eſtabliſhed, as is 
evident from the caſe of Green venus Farmer, reported by Burrow, 
vol. 4. P. 2214-3 and by Blackſtone, vol. 1. p. 051. 


The 
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The Lord Ordinary reported the cauſe on informations, when the 
Court ordered a hearing in preſence, 


Afterwards, on adviſing the cauſe, 


The majority of the Court ſeemed to be of opinion, That although 
an artiſt's right of retaining, for ſecurity of his hire, the goods on 
which his labour has been beſtowed, be underſtood as pars contradtus; 
yet his poſſeſſion or cuſtody being only ad hunc efefum, it becomes 
unlawful when ſtretched beyond theſe limits; that the proper poſſeſ- 
fion therefore {ti]l remains with the owner; of which, it was obſer- 
ved, the competency of poinding goods in that ſituation for his debts 
18 a farther evidence ; and conſequently that there 1s not any room in 
ſuch a caſe for the claim of retention, 

Some of the Judges obſerved, That as in this caſe there had been a 
continuation from year to year of the ſame work performed to the 
owner, ſo the whole money due might be conſidered as an individual 
price for manufacturing one quantity of goods, and therefore that of 
the former any part might be retained, for whatever was due on ac- 
count of the latter. And it was ſaid, that the fame principle of juſtice 
on which as to money compenſation was founded, comprehended 
equally retention 1n reſpect of goods, which laſt would not, from its 
latency, give any peculiar occaſion to fraud; for if this were intend- 
ed, it could be ay caſily accompliſhed by a private agreement; nor 
would the bankrupt-ſtatutes be leſs effectual againſt retention than 
other modes of ſecurity, when unduly attempted. 

One Judge, who concurred with the majority as to the poſſeſſion 
remaining with the owner, maintained at the ſame time, that in con- 
ſequence of the owner's bankruptcy effect ought to be given to the 
| plea of retention; for that by this event, the nature of all the con- 
tracts ſubſiſting between him and his creditors was changed, and the 
whole converted into one general count and reckoning, infomuch that 
any ſpecial claim for delivery under a particular contract muſt have 


ceaſed, The ſame Judge too noticed, that it was becauſe the right of 


retention was always viewed as an attribute of the various contracts 
out of which it roſe, that it had not been more ſpecifically treated of _ 
by writers on law. 


The Lords “ repelled the ples of retention.” 


To this judgment, a reclaiming petition having been preferred and 
followed with anſwers, the Court, by a very narrow majority, ad- 
| Hered, 


Reporter, Lord Tuflice-Clerk. Act. Wight, Cullen. Alt. Dean of Faculty, Cathcart. 
Clerk, Sjrclair. 


8. 
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N? CLXIV. | February 15. 1791. 
AGNES FORSYTH, 


AGAINST 


GEORGE SIMPSON. 


ALIMENT,—PRESCRIPTION.—A claim for bygone aliment of a baſtard 
child, made by the mother qgainſt the father, falls under the triennial 


preſcription, | 


Arn ForsyYTH bore to Simpſon a baſtard child, of whom ſhe 
had the cuſtody during his childhood. When he was about ſe— 
venteen years of age, ſhe brought an action againſt Simpſon for pay- 
ment of a ſum of money, correſponding to an yearly allowance for 
aliment to the child, while he was maintained by her ; ſhe having 
alledged, that little or nothing had been paid on that account by 
Simpſon, To this claim he objected the triennial preſcription, and 


Pleaded : By the ſtatute of 1579, cap, 83. it is declared, “ That all 
„ actions of debt for houſe-mails, mens ordinaries, ſervants fees, 
« merchants accounts, and other the like debts, that are not founded 
« on written obligations, be purſued within three years, otherwiſe the 
« creditor {hall have no action, except he either prove by writ or by 
© oath of his party.“ Claims for aliment being comprehended under 
this ſtatute, it is plain that the preſent one has ſuffered this preſcrip- 
tion. It is true, that it is made by the mother, and not by a ſtranger, 
which however 1s of no conſequence, becauſe in either caſe the na- 
ture of the debt is the ſame. Nor is the deciſion Paterſon contra 
Cochrane, of a contrary tendency ; for there the father having owned 
the debt, there no room was left for preſcription ; Fac. Coll. 14th 
February 1759. 


Anſwered: If the defender had granted to the purſuer a written 
obligaticn for payment of this alimentary debt, then, by the expreſs 
terms of the ſtatute, the preſcription could not have applied to the 
caſe, Now, as the law itſelf had conferred on the purſuer the cha— 
racter of creditor, on account of aliment furniſhed by her during 
the legal period of her cuſtody of the child, any writing to that ef- 
fect would have been abſolutely ſuperfluous and nugatory. But ſtill, 
as has been ſhewn, the preſcription would have been excluded ; and 
as this conſequence could not be owing to the ſuperfluous writing, 

| it 


, 
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it ſeems to follow almoſt demonſtrably, that it ariſes from the nature 
of the caſe; or, in other words, that the triennial preſcription is not 
applicable to a claim like the preſent, made by the mother of a bal- 
tard againſt the father. 


The Lord Ordinary“ ſuſtained the defence founded on the trien- 
„ nial preſcription.” _ | 


And, on adviſing a reclaiming petition and anſwers, 


The Lords adhered to the interlocutor of the Lord Ordinary. 


Lord Ordinary, Dunſinnan. Act. Steuart. Alt. C. Ferguſon. Clerk, Mischelſen. 
8. 
—— — © CC — 
No CLXV. + | February 23. 1791. 


ALEXANDER BIRTWHISTLE, 


AGAINST 


LORD DAER. 


BURG n-RovyAL.—Being a Peer”s eldeſt fon does not diſqualify for a place 
in the council of a borough, | 


12 DER, the eldeſt ſon of the Earl of Selkirk, having been a 
candidate for the office of provoſt of the borough of Kirkcud- 


bright, it was 


Objefted : That being the eldeſt ſon of a Peer, he could not be 
elected either as a magiſtrate or as a counſellor of any borough. 


Anſwered : There exiſts no law or regulation, to diſqualify the eldeſt 
ſon of a Peer from being a counſellor in a royal burgh. Were it even 
ſuppoſed to have been determined by the Scottiſh parliament, that a 
Peer's eldeſt ſon could not fit as the repreſentative of a county or a 


4 Q_ borough, 


* n r 
00000 


336 DECISIONS OF THE No / CLXVI. 


borough, and that this ſhould have the effect of excluding from the 
Britiſh Houſe of Commons, ſuch a diſqualification could not be ex- 
tended by implication to the caſe in queſtion. 


The Lords repelled the objection. 


Act. Solicitor- General, Rolland. Alt. Dean Faculty. Clerk, Menzies, 
8. 
Ne CLXVI. N February 23. 1791. 


FREEH OLD ERS of ORKNEY, 
AGAINST 


JOHN TRAIL. 


MEMBER OF PARLIAMENT.—No deduttion to be made from a valuation 
on account of ſuperior duties payable to a denatary of the Crown's. 
A decree of valuation ex facie regular, though liable to exceptions, is to be 


ſuſtained until ſet afide by reduction. 


AT a meeting, in July 1790, for electing a member of parliament 
for Orkney and Zetland, Mr Trail was inrolled upon a qualifi- 
cation, which in part conſiſted of the valuation of certain /uperior du- 
lies, payable to Sir Thomas Dundas, to whoſe predeceſſor, the Earl 
ot Morton, the Crown had granted them. In a complaint preferred 
againſt this inrolment, it was objected, that this part of the valuation 
ought not to have been admitted by the freeholders ; and in ſupport 


of the objection it was 


Pleaded: Before the general valuation, the duties payable out of 
lands that held feu of the Crown were not valued, or at leaſt no ſup- 
plies correſponding to them were paid to the Crown, ſo that the rents 
of Crown, vaſſals lands were valued minus the feu- duties. This ap- 
pears from the act of convention of 1643, and the act of parliament 
of 1649, cap. 21. | | 

Of lands feued by ſubject- ſuperiors, the valuation was laid partly 
on the feu-dutics and partly on the rent paid by the ſubvaſſal; and 
when a forfeiture of the ſubject-ſuperior happened, or in the caſe 
| of 
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ef church-ſuperiorities aſſumed by the Crown, by which means the 
ſubvaſſal came to hold immediately of the Crown, he was not, be- 
yond the extent of his own valuation, either liable to public burdens 
er intitled to any privilege. 

With regard to Orkney, a conſiderable part of the lands had been 
feued out by the Crown prior to the general valuation of that coun- 
try in 1653; and in valuing theſe lands, the feu-duties were deduc- 
red as mentioned above, When theſe feu-durics, together with the 
property-lands, were conveyed to the Earl of Morton, they received a 
teparate valuation; and he and his ſucceſſors have ever ſince paid ceſs 
for them, while the landholders pay only according to their real rents. 
Thoſe duties, therefore, ought not to have been included in the va- 
luation in queſtion. 

It has been found, that a grantee of feu-duties, formerly payable to 
an Abbey, was not, by the "valuation of them, intitled to vote. Nor 
was it contended, that the vailal by whom they were paid, had any 
better title; Campbell contra Campbell, 17th January 1755. Feu- 
duties in that ſituation confer no right of voting. Had they been 
payable to the Crown at the time of the valuation, as they would 
not have been valued at all, no perſon would have voted upon them, 
and the accident of their being valued, does not make any material 
difference. 


Anſwered": The reſcinded ſtatute of 1649, above quoted, directed 


the commiſſioners to report the yearly value © of all feu or tack du- 
ties payable to any perſon, his Majeſty's duties excepted.” Thus, 
it is evident, that of lands held of the Crown, the full yearly value 
was to be reported ; and the ſame thing may be ſaid of thoſe held of 
ſubject- ſuperiors, the ſeparate valuation of the feu duties ſerving pro- 
bably as a rule for proportioning the public taxes between the ſupe- 
rior and the ſubvaſſal. 

In the act of parliament 1681, accordingly, nothing 1s ſaid of any 
deduction from the valued rent on account of feu- duties, though 
with reſpect to the old extent theſe are expreſsly diſtinguiſhed. Nor 
could the circumſtance of the Crown-rents being conveyed to the 
family of Merton, influence the rights and privileges of the Crown- 
vaſſals. 

The notion of a ſubvaſſal's privileges being limited by his valua- 
tion minus the feu- duties, ſeems to be groundleſs. But if, as is ſaid, 
their ſituation in reſpect of burdens and privileges continued the 
ſame after their becoming immediate vaſſals of the Crown, by parity 
of reaſon the landholders of Orkney ſhould be as little affected by that 

rant. 
N The complainers plea indeed is inconfiſtent with the moſt indiſpu- 
table circumſtances; the feus of the Crown's property-lands being 


granted without diminution of the rental, the feu- duties muſt have 


been at leaſt equal to the rent. But if, immediately before the valua- 
tion in 1653, a feu had been granted, when the feu- duty, real rent, 
and valued rent, would naturally be all the ſame, the vaſlal of thc 
Crown, according ro that argument, however great his valued rent 

| might 


j 
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might be, could not have voted ; which ſeems equally contrary to 
conſtitutional principles, and to the terms of the ſtatute 1681, In 
ſuch a caſe, then, the vaſſal had a right to vote on the valuation of 
his lands; and in like manner, if the rent had come to exceed the 
amount of the feu-duties, this claim would have extended to the tota] 
valuation. 8 

Nor does a ſuperior's qualification depend on the mode of paying 
the ceſs. This may be paid by a ſubvaſſal or by a tenant, as well as by 
the Crown's aſſignee. But it is the lands that are ultimately liable 
for the public burdens ; and indeed by the ſtrict letter of the ſtature 
1681, the right of voting 1s attached to the Crown-vallal infeft in the 
lands ſo liable. 

The caſe of Campbell that has been quoted may ſhow indeed, that 
a grantee of feu-duties, not being himſelf the Crown-vaſlal, is not in- 
titled to vote on them; but the preſent queſtion reſpects the vaſſal 
who pays, and not the grantee who receives, the feu - duties. 


The Court repelled the objection. 


. 2 


In the ſame complaint, the following objection was likewiſe ſtated. 
Certain lands, that at the time of the general valuation bad been va- 
lued in cumulo with other lands not belonging to Mr Trail, alſo com- 
poſed part of his qualification. In a proceſs of diviſion of this cumulg 
valuation, the commiſſioners of ſupply had pronounced a decree, 
ratifying the proportional valuation of theſe lands at L. 60. But it 

was . 


Objefied : That the proceedings of the commiſſioners previous to 
their decree were ſo irregular and defective, that it ought to be con- 
ſidered as null and void. 


Anſwered : The decree itſelf being, ex facie, formal and unexcep- 
tionable, muſt be held to be good until it be ſet aſide by a proceſs of 
reduction. | 


The Lords repelled the objection. 
AQ. Wiebt, cf alii. Alt. Rolland, et alii. 
8. 


No CLXVII 
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ROBERT WELLWOOD, 


AGAINST 


ROBERT WELLWOOD, and others. 


TAILZIE.—CLAUSE.—A deftination being to the granter in liferent only, 
and failing him by deccaſe, to another perſon in fee; the latter underſtood 
to be diſponee or inſtitute, and not an heir of entail. 


ENRY WELLWOOD executed a bond of tailzie of his lands, contain- 
ing a procuratory of reſignation, in favour © of himſelf in life- 
rent, for his liferent-uſe only, and fazling of him by deceaſe, to Robert 
* Wellwood his nephew, and the heirs-male of his body; whom 
failing, to the heirs-female of Robert's body,” & The uſual pro- 
hibitory, irritant, and reſolutive clauſes, reſpecting ſelling the eſtate 
or contracting debt, which the bond contained, were directed againit 
the heirs, whether general or of tailzie, before mentioned,” without 
naming Robert Wellwood, or diſtinguiſhing him as diſponee or inſti- 
tute. But in ſeveral places of the deed, the expreſſion runs thus: 
e the ſaid Robert Wellwood my nephew, and the oer heirs of tailzie 
« before mentioned.” 5 
On the death of Henry Wellwood, Robert made up his titles to the 
eſtate, by executing the procuratory of reſignation. He afterwards 
having an intention of felling the lands, inſtituted a declaratory 
action againſt the heirs of tailzie, for having it found,“ That being 
* zominatim diſponee, inſtirute, and fiar, in the ſaid eſtate, he was not 
« an heir of entail, and therefore not liable to any of the conditions, 
« proviſions, limitations, or reſtrictions in the taid deed of entail.” 


And in ſupport of this action he 


Pleaded: By the conception of this bond, the purſuer became fiar; 
the only right remaining in Henry Wellwood being a liferent by re- 
ſervation. It is true, that a deſtination to a father in liferent, and to 
his children na/cituri in fee, renders the father a conſtructive or fidu- 
ciary fiar. But this is ex nece//itate, becauſe a fee cannot be in pendente ; 
whereas, in the preſent caſe, there was no ſuch neceſſity, the tee being 
veſted in the purſuer as nominatim diſponee, to whom the other perſons 
named were heirs of tailzic and proviſion, 

But, in conſequence of that ſtrictneſs of interpretation which is 
ever applicable to entails, the purſuer, as inſtitute or diſponee, ought 
not to be included under thoſe prohibitions and irritancies, which are 
directed againſt “ heirs of entail.” This limited conſtruction is e- 
ſtabliſhed by the caſes of Leſlie, 24th July 1752; and of Balfour, 

4 R 14th 


21 2 
\ 13 TY * 


So DECISIONS OF THE No CLXVII 


14th February 1758. But, in that of Edmondſtone, 24th November 
1709, the very point now maintained was fo determined by the 
Tiuute of Lords; a judgement which has been ſteadily followed as a 
precedent, particularly in the caſe of Menzies, 25th June 1785. 

With-regard to the phraſe, © other heirs of tailzie,” that happens to 
occur in ſome parts of the deed, and ſeems to refer to Robert as in 
that claſs, it is to be obſerved, that the law, explained by the caſe of 
Fdmonſtene, requires the technical and appropriated expreilion 11 its 
proper place ; and it is not enough that ſuch words, as if caſually oc 
curring, may be found in other parts of the deed, 


Anſwered : The entailer's purpoſe of reſtraining the inſtitute, not 
lets than the ſubſtitutes, is implied in the very idea of an entail, cal- 
culated, as this was, for preſerving his eſtate among his kindred. Ic 
1s true, however, that entails are to be ſtrictly conſtrued ; and it is ad- 
mitted, that the judgement in the laſt reſort in the caſe of Edmonſtone 
is an eſtabliſhed precedent. 

But that caſe was eſſentially different from the ins There the 
granter diſponed his eſtate directly * 1 his eldeſt ſon, and his heirs- 
« male; whom failing, to his ſecond ſon,” &c. ; and of courſe the 
fee was immetliately veſted in the eldeſt ſon, who, by infeftment as 
inſtitute or diſponee, could make up a complete feudal right to the 


lands. Here, though, ex jigura verborum, the granter reſigned in ta- 


vour of himſelf in liferent, for bis liferent-uſe only, yet, inſtead of veſt- 
ing t:e fee in the purſuer, he is only called to the ſucceſſion thus: 
& Failing of me by deceaſe, to Robert Wellwood,” &c, Hence he 
could not be conſidered as an inſtitute or diſponee, but as an heir of 
entail; and in order to make up a proper title to the eſtate, he ought 
to have been ſerved heir of entail and of proviſion to the granter. And 
it before the entailer's death Robert had died, his ſon muſt have made 
up a title, not as heir to him under the entail, but as heir of entail to 


the granter. 


The Lord Ordinary reported the cauſe on informations, 


Some of the Judges thought that there was no immediate diſpoſi- 


tion of the fee, the conveyance being to the granter in aferent only, 15 


though to Robert in fee, yet not till after the granter's deceaſe; 
that} as a fee cannot be in pendente, the granter was fiduciary fiar, 15 


Robert heir of entail, 
Bur the opinion of the majority was, That the words “ failing of 


« me by deceale,” referred ro the poſſeſſion or enjoyment of the eſtate, 
and not to the fee; and therefore that Robert was to be confidered as 
nominatim diſp- nee or inſtitute. 


The Lords repelled the defence, 
Reporter, Lord Zuſtice-Clerk, Act. Maconochie. Alt. Wight. Clerk, Home, 


8. 
Ne CLXVIII. 
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WILLIAM GORDON, 


AGAINST 


DAVID MACCULLOCH. 


TAILZIE.—CLAUSE,—A deſtination of fee to the granter bim{el lf, and 
to a nominatim diſþonee, does not carry it out of the perſon of the 
former. 


„ Dward MaccurLochy of Ardwell executed a deed of entail, by 

which he diſponed the eſtate thus : “ To myfelf, and to David 

„% Macculloch, my only lawful ſon, and the heirs-male of his body, 

« &c.; which failing, &c. ; reſerving not only my oon liferent of the 

* /aid lands, but alſo full power and liberty to alter,” &c. And the 

ſame expreſſion cf © myſelf and David Macculloch,” is repeated in 
the obligation to infeft, and in the procuratory of reſignation. 

In the prohibitory clauſes he is named thus: © The ſaid David 
« Macculloch, and my ſaid other heirs;” or thus: “ Neither the ſaid 
» avid Macculloch, nor any of the heirs of tailzie,” But the irri- 
tant and reſolutive clauſes mention only, my ſaid heirs of tailzie,“ 
without introducing his name. 

David Macculloch made up titles to the eſtate by ſervice, as heir 
of tailzie and proviſion to his father; but afterwards, in contraven- 
tion of the entail, he granted certain deeds tending to alienare or to 
burden the lands. 

On this account, Mr Gordon, one of the ſubſtitute-heirs, inſtitu- 
ted againſt him an action of declarator of irritancy. His defence be- 
ing founded on the above-mentioned conception of the entail, he 


Pleaded : The defender is a nominatim diſponee, and not an heir of 
entail. It is true, the diſpoſition is allo “ to the granter himſelf,” 
but if the fee had not been really conveyed to the former, the reſer- 
vation of liferent in favour of the latter would have been ſuper- 
fluous, 

Were it even conſidered as a conjunct fee, the defender would take 
the eſtate by infeftment on the entail, without any neceſſity of ſer- 
vice as heir; Bankton, vol, 1, p. 658, ) ©. ; bid. p. 570. 116, Ja- 


nuary 1734, Ballantine. 
But 
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But if he be not an heir of entail, he is not ſubject to any of thoſe 

irritancies which by the deed in queſtion are directed againſt heirs of 

entail alone; the law in-regard to this point being now eſtabliſhed, 


Anfewered : The fee of land- property muſt remain in the perſon of 
choſe who are veſted in it, or in their Pæreditas jacens, until it be taken 
away, either by a deed of the proprietor, or by ſervice. 

As in the preſent caſe the terms of the ſettlement were not ſuch as 
to diveſt the granter, the diſpoſition being “ to himſelf,“ as well as 
to the defender, it 1s by ſervice alone, as heir of entail, that the 
right of the former could be tranſmitted to the latter. Such was 
the determination of the Court, in the caſe of Lord Napier contra Li- 
vingſtone, 3d March 1762, affirmed in the Houſe of Lords 11th 


March 1765 


Replicd In that caſe the deſtination was, © to us the Counteſs of 
„ Findlater, (the granter), and James Earl of Findlater, our hutband, 
and longeſt liver of us two, in liferent and conjunct fee, and for 
« the ſaid Earl his liferent-uſe thereof allenarly, and to James Li- 
vingſtone, and his heirs,” &c. Thus James Livingſtone was not 
conjoined with the Counteſs and her huſband in the fee; the clauſe 
relative to the conjunct fee being cloſed before his name was mention- 
ed. But the preſent inſtance 1s the reverſe of this ; ; ſo that the two 


caſes are not parallel. 


The cauſe was reported on informations ; when, without paying 
attention to the circumſtance of the defender's being actually ſerved 
heir, which, if erroneous, would have gone for nothing, except ſo far 


as it indicated the ſenſe of parties, 


The court regarded the judgement in the caſe of Lord Napier as 
deciſive of the preſent queſtion, its application to which had been firſt 
ſuggeſted from the Bench; and therefore 


6 The Lords found and declared in terms of the ſummons of de- 
% clarator ;” and on adviſing a reclaiming petition, and anſwers, ad- 
hered to this interlocutor. 


Repcrter, Lord S:onefield. Act. G. Ferguſſon. Alt. Dean e Faculty, Cathcart. 
Clerk, Menzies. 
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Ne CLXIX. | | March 1. 1791. 


The TRUSTEE for the CREDITORS of JAMES STEIN, 


AGAINST 


Sir WILLIAM FORBES, JAMES HUNTER, and COM- 
PANY. 


BANKRUPT, Act 1696, c. 5. —Indorſations of bills of exchange by a mer- 
chant to his banker, in the ordinary courſe of buſineſs, how far affetted 
by it. 


AMES STEIN, who carried on a very extenſive trade as a diſtiller 
at Kilbagie, in the county of Fife, had many dealings with Sir 

William Forbes, James Hunter, and Company, bankers in Edin- 
burgh. 

Sometimes the bills diſcounted by Stein, being conſidered as 
caſh, were immediately carried to his credit in his account cur— 
rent; but more frequently no credit was given for the contents of the 
bills indorſed to or depoſited with the company, till they were paid by 
thoſe who were immediately liable for them. 

Stein, on 28th February 1788, was rendered bankrupt in virtue 

of the ſtatute of 1696, c. 5. On 20th December 1787, being the 
ſixty- firſt day before the bankruptcy, the ſums due by him to Sir Wil- 
liam Forbes and Company, as appearing from the debit- ſide of his ac- 
count=-current, amounted to L. 9868: 16: 5; but the company held 
in their hands bills and other ſecurities depoſited by Stein to a much 
greater amount. 
During the ſixty days, however, which immediately preceded the 
public bankruptcy, Sir William Forbes and Company having no ſuſ- 
picion of Stein's failure, advanced large ſums for him. Art the date 
of the bankruptcy, the balance againit Stein, on the face of his 
account-current, was L. 34,036: 11: 10. Beſides, in conſequence of 
bills due by him, which had been diſcounted by other people at the 
ſame banking-houſe, he was a debtor to the company in a farther 
ſum of L. 15,000. But during the ſame period, he had indorſed, and 
depoſited with the company, bills, and other negotiable ſecurities, to 
the amount of L.18,458:2:4; to that the advances by the compa- 
ny during the fixty days before the bankruptcy, exceeded the depo- 
fits by L. 6309: 13: 1. 

In the ranking of the creditors, a claim having been entered by Sir 
William Forbes and Company for the whole ſums due by Stein, 

48 amounting 
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amounting to L. 49,494, 4d. it was objected by the truſtee for his 
creditors, That the indorſations and depoſits of bills for L. 18,458, 
2 8. 4d. being within ſixty days of the public bankruptcy, fell un- 
der the enactment of 1696, c. 5. 

Informatiens having been ordered on this point, the truſtee 


Pleaded : However important to a commercial country the free cir- 
culation of bills of exchange may -be, it has not been thought proper 
to introduce, with regard to them, any exception from the general 
rule laid down in the enactment of 1696, c. 5. by which it is provi- 
ded, * That all and whatſoever voluntary conveyances and atlig n- 
« ments, or other deeds which ſhall be made, directly or indirectly, 
„% by a bankrupt, either at or after his becoming a bankrupt, or in 
« the ſpace of fixty days before, in favour of his creditors, either for 
his ſatisfaction or ſecurity, in preference to other creditors, ſhould 
« be null and void.” 

The indorſations here cannot be conſidered as payments in caſh, no 
credit having been given for them till the proceeds were recovered 
by the indorſees. They cannot be conſidered as ſecurities tor money 
inſtantly advanced, the ſeveral indorſements having no relation to the 
ſums diſburſed for the indorſer's behoof, Neither can it be ſaid that 
they were pledged for future advances, in which caſe it might have 


* 
* 


been argued, that the bankrupt having been at no time indebted to 


the indorſees, the ſtatute was not applicable. It appears that at all 


times the company were in advance for the bankrupt. 


And it is of no importance, that during the ſixty days prior to the 
bankruptcy, the advances by the company exceeded the depoſits. 
As neither the bankrupt nor the company were under any obliga- 
tion to continue their dealings, every different tranſaction muſt be 
conſidered apart from the reſt. And thus the money ariſing from 
the indorſed bills having been neceſſarily employed to diſcharge 
debts antecedently due, the operation of the ſtatute ſeems incvi- 


table. 


Anſwered : The indorſation of a bill of exchange, by a bankrupt, 
in ſecurity or ſatisfaction of a prior debt, unqueſtionably falls under 
the enactment of 1696. Still however it will not follow, that tranſ- 
actions ſuch as the preſent, and which are eſſentially neceſſary for the 
carrying on of an extenſive trade, can be affected by i it. by: 

The nature of the intercourſe between the parties evidently was, 


that Stein ſhould procure good bills, and that for theſe bills Sir Wil— 


liam Forbes and Company ſhould furniſh cath, to be paid to him as 
the exigencies of his trade required. The indorſements, therefore, 
were not made in ſecurity of a prior debt; they muſt be conſider ed 
as granted for value, the company, by receiving the indorſations, be- 
coming bound to hold in readineſs the proceeds tor his accommo— 
dation. 

If, indeed, the indorſations during the fixty Jaye prior to the 
bankruprcy had exceeded the advances, it might have been maintain- 
ed, that being indirectly the means of preferring the indorſees to the 

other 
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other creditors, they ought to be diſallowed. But as the very reverſe 
of this happened, it cannot with any reaſon be pretended, that while 
the indorſees are precluded from recalling the payments made b 
them, they ſhould be prevented from availing themſelves of thoſe de- 
poſits, without which the advances would not have been made. 


The Court were unanimouſly of opinion, that the caſe here occur- 
ring did not fall under the enactment, 


After adviſing informations, 


The Lords © found, that the act 1696 does not apply to the preſent 
« queſtion, and repelled the objections to the claim of Sir William 
Forbes and Company.“ 


Reporter, Lord Juſtice-Clerk. AQ. Lord Advacate. Alt. Honyman. Clerk, Home. 


C. 


No CLXX. March 1. 1791. 


The CREDITORS of NEIL MACK EL L AR, 


AGAINST 


DONALD MACMATH, 


BANKRUPT, Act. 1696, c. 5. — After a legal bankruptcy, incapacity con- 
tinues, till ſolvency proved. What ads conſtitute impriſonment. © Bond 
of corroboration ſlruck at. | 


CO early as the year 1771 Mackellar was in embarraſſed circumſtan- 
ces, and a great variety of diligence, by horning, inhibition, and 

caption, was iſſued againſt him in the ſubſequent years. 
In the year 1776 he was in the cuſtody of a meſſenger for ſome 
hours, after which he paid the ſums due to the creditor at whoſe in- 
"1 lance 
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ſtance the caption had been obtained, amounting to L. 150; but he 
never was put in priſon, nor was any written execution of his having 
been apprehended made out by the meſſenger. | 
Mackellar was indebted to the tather of Donald Macmath to a con- 
ſiderable amount, partly by bills, partly by open accounts, and partly 
by bonds. All theſe grounds of debt having, in 1780, devolved to 


Donald Macmath, in virtue of a general conveyance executed by his fa- 


ther, Mackellar granted to him a bond of corroboration, whercin the 
whole ſums due, including the arrears of intereſt, were thrown toge- 
ther, and a correſponding penalty ſtipulated. | 

In virtue of this bond of corroboration, and without obtaining con- 
firmation as a general diſponee, Donald Macmath proceeded, along 
with the other creditors, to lead an adjudication againſt the lands be- 
longing to Mackellar. 8 

The lands being ſold judicially, a competition of the creditors en- 
ſued ; and an objection, founded on the ſtatute 1696, c. 5. was ſtated 
to the claim entered for Donald Macmath. In ſupport of this objec- 


tion it was 


Pleaded : Before the date of the bond of corroboration the granter 
had become legally bankrupt in virtue of the ſtatute 1696. His debts 
far exceeded his effects. Several years before, in virtue of horning and 
caption, he had been ſeized and detained in the cuſtody of a meſlen- 
ger, until he could raiſe the ſums neceſſary for obtaining his enlarge- 
ment. Thus the granting of the bond itſelf, with every thing fol- 
lowing upon it, became ineffectual and void. 

It is of no importance that in this caſe the debtor was never put in 
priſon. Where it appears that the apprehending was uſed only for 
the purpoſe of obtaining a partial payment, without any intention to 
impriſon, it has been doubted how far the ſtatutory requiſites can be 
conſidered as having been fulfilled, 17th November 1785, Maxwell 
and others contra Gibb ; but where the debtor was not let at liberty 
until the whole debt was paid, his detention, whether in a private 
houſe or elſewhere, has been juſtly held ſufficient; 5th July 1774, 
Fraſer. 

Ic is of as little importance that the apprehending of the debtor 
has not been vouched, in this caſe, by the official report of a meſſen- 
ger. Where the ſums due are immediately recovered, no ſuch report 
being neceſſary for the uſer of the diligence, it is generally omitted. 
What the law regards is the debtor's ſubmitting to the diſgrace at- 
tending the final execution of the caption; and this may be proved 
as any other fact, by ſuch evidence as affords conviction to the 
judge. | 
f — is equally unimportant, that after being thus made legally 
bankrupt, the debtor continued in the adminiſtration of his affairs, 
and that he was ſtill intruſted with the management at the time 
when the bond of corroboration was granted. The words of the law 
are general, avoiding all tranſactions af or after bankruptcy; and it 
would be attended with the moſt miſchievous conſequences if a dif- 
ferent rule were to prevail. The longer a perſon continues in a (tate 


of inſolvency, the danger of fraudulent preferences is the greater. 
Ir 
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It is only when he has fully paid the debts due by him, that he be- 
comes a new man, and intitled to the full exerciſe of all his rights as a 
proprietor. | 

The only queſtion therefore is, whether the granting of a bond of 
corroboration is to be conſidered as prohibited by the ſtatute. But 
this can be attended with little doubt. It ts not enough for exclu- 
ding the operation of the law, that no wrong was meant. With re- 


gard to actual frauds there was no occafion for the interpoſition of the 


legiſlature. It was to prevent undue preferences where the deeds were 
ex facie liable to no objection, but where the ſituation of the debtor 
expoſed him to many temptations, that the general rule was laid down 
12 1696, and the hands of the debtor, after public bankruptcy, and 
for ſixty days preceding, tied up from deeds of every kind, whereby 
the ſituation of one creditor may be rendered more advantageous than 
that of his competitors. | 
The words of the ſtatute, which being for the prevention of fraud, 
ought to be liberally conſtrued, are, that © all and whatſomever vo- 
% luntary diſpoſitions, aſſignations, or other deeds which thall be 
found to be made or granted, directly or indirectly, by the fore- 
«* ſaid dy vour or bankrupt, either at or after his becoming bank- 
„ rupt, or in the ſpace of ſixty days, if before, in favour of his cre- 
& ditors, either for his ſatisfaction, or farther ſecurity in preference 
© to other creditors, {hall be void and null.” A bond of corrobora- 
tion evidently falls under this enactment, It is a deed voluntarily 
granted; it is granted to one creditor in preference to others, who 
being in the ſame ſituation, have been allowed to follow the ordi- 
nary courſe of law in obtaining a confirmation; and it is done in 
favour of one of che creditors, the ſums due to him being there- 
by enlarged by the accumulation of the intereſts, and a heavy pe- 
nalty. | 
But, beſide the advantages thus immediately reſulting to the fa- 
vourite creditor from a tranſaction of this kind, there are others more 
indirect, which it was the purpoſe of the legiſlature to reſtrain. In 
making up titles by confirmation, there is a danger of emitting ſome 
of the requiſite forms, which would be fatal to the diligence founded 
on it. The confirmation itſelf is a ſpecies of diligence, by which 
other creditors might have been prompted to take thoſe meaſures 
which were neceſlary for their obtaining a rateable diſtribution ; an 
opportunity is alſo given to attach the eſtate of the debtor with more 
diſpatch. But this is not all: In this way debts may be ſaved from 
preſcription—objections in point of form may be removed—and thus 
not only the equality of diſtribution among the creditors may be af- 
feed, but the funds which are to be the ſubject of it, may be whol- 
ly taken away. 
Though, at an early period, our Courts ſeem to have erroneouſly 
conſidered this enactment to be of a correctory nature, no determina- 
tion can be mentioned as a precedent for the preſent caſe. In that of 
Watſon contra Cramond, 31ſt July 1724, where, within the ſixty 


days, the debtor had granted a procuratory or warrant for ſerving 
| 4 T himſelf 
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hi%:ſe]f heir to his anceſtor, the deed had no relation to any parti- 
cular debt. The caſe of the creditors of Gratney, February 1728, 
was bed on the ſame principle. In that of Cowan againſt Manſ- 


field, 7th January 1762, where, within the ſixty days, a debtor, in 


lien of certain bills, had granted a new one including intereſt and 
exchange,. unleſs the mercantile nature of the tranſaction ſhall be 
thought to have authoriſed a diſtinction, the determination muſt be 
conſidered as contrary to the true meaning of the law. That caſe, 
however, appears to be ſo far different from the preſent one, that the 
debt was not, by the new bill, enlarged beyond what it would have 
been if the creditor had inſtituted an action, and arreſted upon the 
dependence of it, 

In the later deciſions, the views of our Courts have been more 
Juſt and enlarged. In the ranking of the creditors of Alcorn, it was 
found, that a bond of corroboration was ſtruck at by an inhibition, 
though the debt due to the inhibiting creditor was polticrior to that 
corroborated, 19th June 1782; and in a ſtill more recent cate, where 
a bill of exchange had been granted to a creditor for the purpote of 
warranting a ſequeſtration, the voucher was ſet aſide, although the 
intention of it was not, as 1n the preſent caſe, to create a preference, 
but to remove it; 19th January 1788, Scot contra Bruce. In thoſe 
cates, as well as in that of Bedlay's creditors, 19th November 1783, 
a general rule was laid down, which ought never to be departed trum, 


khat after public bankruptcy, the law alone ought to regulate the diſ- 


tribution of the debtor's effects. 


Anſwered : The enactment of 1696, intended for the advancement 
of commerce, mult not be ſo conſtrued, that it ſhall have a tendency 
to deſtroy all confidence between man and man. This, however, would 
be the caſe, if, after the execution of diligence by. horning and caption, 
the deeds of a perſon continuing for years in the full adminiſtration 


of his affairs were to be ſet aſide, One fo ſituated, cannot be confi- 


dered as a bankrupt to whom the ſtatutory regulations are applica- 
ble; and unleſs fraud be proved, his actings mult be valid, 

The conſequences of a contrary doctrine would be {till more dan- 
gerous, if the mere apprehending of the debtor, and that verified 
only by parole teſtimony, were to be conſidered as equal to impri- 
lonment. By rendering this necellary to every act of bankruptcy, 
the legiſlature had in view ro give public notice of the debtor's fitu- 
ation; nor could it be intended, that the efficacy of deeds of the 
greateſt importance ſhould depend on the mere aflertion of an infe- 
rior officer of the law, without thoſe means of detecting his falſehood, 
which the production of a written execution muſt afford. Indeed it 


may be doubted, whether, in ſuch a caſe as this, where the debt was 


immediately paid, even actual impriſonment, authenticated in the 


molt regular manner, could be regarded. 
But although it ſhould be held that the debtor, in this caſe, had 


been rendered bankrupt in the manner required by the ſtatute, that 


would not be ſufficient for undoing what has been here done. A 


.debtor may act unjuſtly to his creditors by embezzlements, under 


the 
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the colour of onerous bargains ; or by voluntary alie nations to one 
claſs of creditors, in defraud of diligence already commenced by o- 
thers not ſo much favoured. Proceedings of this kind by a perſon 
whoſe debts exceed his funds, though he is not notoriouſly inſolvent, 
have been reſtrained. by the ſtatute of 1621. After public bankrupt- 
cy, it has been thought neceſſary to impoſe ſome farther reſtrictions, 
ſo as to prevent “ all voluntary diſpoſitions, aſſignationt, and other 
« deeds, either tor /atisfafinn, or farther ſecurity of the favoured credi- 
&« tor, &c. but, as the purpoſe of the law does not ſeem to be fruſ- 
trated by the granting of a bond of corroboration, fo the words 
of the ſtatute do not ſeem to reach ſuch a caſe. 8 

The granting of a bond of corroboration 1s neither a H i˙ nor 
an aſſignation; and although it is a deed, it is of a different nature 
from thote which are particularly mentioned in the ſtatute. It is not 
given in /atisfaf:on to the creditor, nor for his farther fecurity, as he 
muſt ſtil} purſue the ſame meaſures for attaching the debtor's eſtate 
as formerly, It is nothing more than an act of accommodation to 
ſave the expence of contirming. From proceedings like theſe, the 
legiſlature could not intend to withdraw its ſan tion. Indeed, when 
the retroſpective effect of the ſtatute is taken into view, all tranſac- 
tions of the nature of thoſe prohibited being fer afide, if completed 
within fixty days of the public bankruptcy, it would be palpably un- 
juſt, if, in contequence of an act of this kind, a creditor thould be 
deprived of the ſums juſtly due to him. 

Theſe are merely imaginary evils which have been ſtated as reſult- 
ing from giving effect to deeds of this nature. If, after granting a 
bond of corroboration to one creditor, the ſame accommodation 
thould be refuſed to another, the proceeding would be ſet aſide on the 
head of actual fraud. If an attempt were made in that manner to 
revive debts long before done away by preſcription, it would 
doubtleſs be diſappointed. Even ſo far as the bond here granted 
may be thought to enlarge the debt by an accumulation of the inte- 
reſts, or by the addition of a penalty, this may be rectified without 
avoiding the document, ſo far as it only acknowledges a juſt debt. 

If, after the leading of ſeveral adjudications, it were neceſſary, for 
enabling another creditor to come in par: paſſu, that a bond of corro- 
boration ſhould be granted to him, this ſurely could not be thought 
fraudulent. Though the words of the enactment had been ſo broad 
as to comprehend ſuch a proceeding, a court of law would not, in 
oppoſition to its true meaning, give effect to them. The caſe of a 
bond of corroboration granted after inhibition differs widely from 
the preſent one, Even the granting of an heritable ſecurity for mo- 
ney actually advanced is {truck at by an inhibition, though ſuch a 
tranſaction is not prohibited by the ſtatute of 1696. | 

The Court were unanimouſly of opinion, that 1n this caſe the cir- 
cumſtances neceſſary for inferring public bankruptcy were ſufficiently 
eſtabliſhed, impriſonment not being abſolutely neceſſary, while the 
act of apprehending the debtor might be aſcertained by the method 


here practiſed, 
The 
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The Court were alſo unanimoufly of opinion, That the payment of 
the debt, in virtue of which ultimate diligence had been uſed, was 
not ſufficient to take off the effects of public bankruptcy, and that 
this could only be done by ſhowing that the debtor had afterwards 
been in a ſituation to pay all his debts due at the time. 


As to the legality of the bond of corroboration, a great difference 
of opinion prevailed. So far as the debt was thereby enlarged, and 
a penalty ſuperadded, it was agreed, that no effect ought to be given 


to it in a queſtion with the creditors. Still, however, as the boud 


was good againſt the debtor himſelf, theſe circumſtances were thought 
by many of the Judges to afford no ground for ſetting aſide the ad- 
judication in lolo, it being conſidered as unreaſonable, where nothing 
frauc ulent or colluſive could be ſtated, to annul a deed which, with- 
out any apparent injury to the other creditors, tended to ſave unne- 
ceſſary expence to the party obtaining it. 

On the other hand, it was obſerved, that by requiring a proof of 
actual fraud, in order to ſet aſide deeds of this kind, the purpoſe of 
the enactment in 1696 would be in a great meaſure fruſtrated, and 


that while by the eſtabliſhment of ſuch a general rule as was con- 


tended for by the objecting creditors, many 1mproper proceedings 
would be prevented, no injuſtice could ariſe from it, every perſon be- 


ing equally put on his guard. 
Alter adviſing 1 the Court © ſuſtained the objection.” 


A reclaiming petition was preferred, which was followed with an- 
ſwers. 


Counſel were afterwards heard. 


And the Court, by a very narrow majority, . to the judge- 
ment formerly pronounced; 


Reporter, Lord Ankerville, Act. Abercramby, Honyman. Alt. Solicitor-General, Roſ;. 
Clerk, Home. 


C. 
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No CLXXI. March 2. 1791. 


CREDITORS of JOHN BROUGH, 


AGAINST 


The HEIRS of ROBERT SELBY. 


RIGHT IN SECURITY. — CAUTIONER, — BANKRUPT. — An heritable 
ſecurity in relief granted to a cautioner in a cafh-credit, good only as to 
money advanced prior to the infeftment, 


8 was a joint obligant along with Brough in a bond granted 

o a banker for a credit in a caſh- account, to che extent of L. 500. 
Being, however, only a cautioner, Selby at the ſame time obtained 
from Brough a bond of relief in common form, and a diſpgſition in ſe- 
curity, of a tenement of land in Edinburgh, upon which diſpoſition 
infeftment immediately followed. 

Brough became afterwards bankrupt, having previouſly operated 
on the caſh- credit to the full amount, though at the date of the infeft- 
ment nothing had been drawn upon 1t. 

Selby having paid the debt to the banker, his heirs after his death, 
in the competition of Brough's creditors, claimed a preference in virtuc 
of the diſpoſition in ſecurity. To this the other creditors objected, 
that at the date of the infeftment no part of the debt having been con- 
traced, the ſecurity was void as having reference to a future debt; 
and in ſupport of this objection they 


Pleaded : It is eſtabliſhed by the deciſions in the cates of Pickering 
contra Smith and others *, and of Steen's creditors cantra Newnham 
and others , that heritable ſecurities for money to be advanced after 
their date, in conſequence of ſuch 2 caſh- credit as that in queſtion, 
fall under the ſtatute of 1696. 

It is true, that here the diſponee was not the principal creditor, but a 
cautioner or creditor for relief. The difference however is immaterial. 
The only eſſential circumſtance is the debt being contracted prior or 
poſterior to the ſecurity, on which ſurely it can make no variation 
whether the claim under the ſecurity be made in the one character or 
in the other. If the contracting of the debt be ſubſequent to the in- 
feftment, the laſt will be equally unavailing to a creditor for relief as 


* Supra, p. 25. ＋ Supra, p. 159. 
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to a principal creditor. Nor is there any ambiguity as to the nature 
of the debt, for relief of which the cautioner becomes a creditor, 
For as upon the money being advanced, and not ſooner, the principal 
debt ariſes to the principal creditor, ſo at the fame inſtant, the acceſſa- 
ry debt ariſes to the cautioner as creditor for relief. Before the ac- 
tual advance of the money, he 1s not more to be conſidered as ſuch 
than the advancer of it was to be regarded as principal creditor ; for 
it does not {tamp either of them with the character, that they have 
come under obligations to do what 1s future, the one in advancing 
the money, the other in becoming ſurety for ſuch advance, 


Anſwered : Such ſecurities for relief of cautioners in caſh-credits 
are in practice extremely common *; nor do they ſeem leſs agreeable 
to law than thoſe granted to cautioners for perſons obtaining offices 
of truſt, with reſpect to the validity of which however no doubt can 
be entertained, There 1s not an argument which can be urged for 
ſupporting an heritable ſecurity in either of the cales, that does not 
apply with equal force to the other. 

It has been ſaid, that before the money was actually advanced there 
was no exiſting debt, nor any room for a ſecurity in relief. But it 
is plain that the cautioner had previouſly come under an effectual ob- 
ligation to be reſponſible for the debtor's operations on the caſh-credir, 
while over theſe he poſſeſſed no means of controul ; againſt which ob- 
ligation, therefore, he was entitled to preſent relief, ſo that it cannot 
be regarded as a future debt. 

The caſes of Pickering and of Newnham, as they related to ſecu— 
rities obtained by the creditor, afford not any precedent for the pre- 
ſent, which reſpects a cautioner. 


The Lord Ordinary pronounced this interlocutor : “ In reſpec that 
in the bond of relief John Brough, the principal debtor, is bound to 
« rcheve, free, and harmleſs keep, Robert Selby, the cautioner, from 
« the payment of the contents of the bond of credit, and for that 
« effect to deliver it up to him cancelled, or report a valid diſcharge 
&« thereof, duly regiſtered, againſt the term of Whitſunday then next; 


„ repels the objection.” 
On advifing however a reclaiming petition, with the anſwers, 
The Lords altered this interlocutor, and found, © That the heirs of 


« the deceaſed Robert Selby are only preferable in virtue of his in- 
« feftment for the ſums they can inſtruct to have been advanced at 


« the date of the ſaid infettment.“ 


Lord Ordinary, Dreghorn. | For the Creditors, Cullen. Alt. Mbercromby. 
Clerk, Mitchelſ9n. | 
8. 


A variety of late inſtances were produced from che regiſter of ſciſins. 


No CLXXII. 
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Ne CLX XII | March 3. 1791. 


Sr ALEXANDER CAMPBELL, Baronet. 


AGAINST 


DAVID BALLINGALL. 


MEMBER or PARLIAMENT,—ACt 16th Geo. II. c. 11.—A complaint 
received for not expunging the name of a freeholder, though no preciſ* 


deciſion given in the freeholders court. 


T the meeting for electing a member of parliament in the county 
of Stirling, on 6th July 1790, David Ballingall, who many years 
before had been inrolled as a treeholder, was preſent. 

At this time John Johnſton, one of the freeholders, propoſed that 
ſeveral queſtions {ſhould be put to Mr Ballingall, tending to ſhow that 
the titles on which his inrolment was founded were nominal, and had 
never been followed with poſſeſſion. 

Mr Ballingall refuſed to anſwer theſe queſtions ; but declared his 

readineſs to take the truſt-oath. Mr Johnſton then propoſed, (as the 
minutes of election bear), * That as Mr Ballingall refuſed to anſwer, 
© he ſhould be held as confeſſed, and ordered to be ſtruck off the roll 
i of freeholders ; and proteſted, That his oath at any future period 
ſhould be void, and that he ought to be expunged from the roll of 
frecholders.” 
The freeholders did not proceed to a vote on the merits of theſe ob- 
jections; and the minutes of election reſpecting Mr Ballingall only 
farther mention, that © the oath of truſt and poſleſſion having been 
« tendered to the ſaid David Ballingall, the ſame was taken by 
« him.“ 

A petition and complaint was afterwards preferred to the Court of 
Seſſion, by Sir Alexander Campbell, one of the freeholders, praying 
that Mr Ballingall's name ſhould be expunged trom the roll, 


__ Ld 
* A 


In bar of this complaint, it was ſtated, That ſuch an application 
was only competent in three cafes: 1. On a retufal to admit a claim- 
ant; 2. On an improper admiſſion; and 3. On a refuſal to expunge ; 
but that the caſe then before the Court was diſlimilar from all thele, 
the freeholders having given no deciſion on the queſtion, Whether 
Mr Ballingall ſhould be {truck off the roll or not ? 


The 
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The Court were clearly of opinion, That the circumſtance of the 
frecholders having entirely diſregarded the motion made by one of 
their number reſpecting Mr Ballingall was equivalent to a refuſal to 
expunge; and therefore 


The Lords ſuſtained the petition and complaint as competent. 
Act. Geo. Ferguſſn, et alii. ; Alt. Dean of Faculty, et alii. 


C. 


Nola, Another queſtion occurred at the ſame time, Whether a 2 
plaint, not entered within four months of the freehoider's inolment, 
nor founded upon an alteration of circumſtances, could be liſtened 
to? In this caſe the Court allowed a proof, which was taken. but 
the merits of the election having been previouſly determined by a 
committee of the Houſe of Commons, the Court had no opportunity 
to give any deciſion on the 1mport of 1t. 


Ne CLXXI1L March 3. 1791. 
GEORGE DEMPSTER, and others, 


AGAINST 


CHARLES LYEL. 


MEMBER OF PARLIAMENT.—ACt 16th Geo. II. c. 11.—4 application 
for being continued on the roll, in virtue of a reflrifled qualification, equiva- 
lent to a claim for being inrolled, fo as to authoriſe a ſummary complaint, 


N R LVIL was inrolled in 1784 as a frecholder in the county of 

Forfar. Having conveyed to his fon a conſiderable part of the 
lands in virtue of which he had been admitted to the roll, Mr Lyel, 
at the meeting for election on 2d July 1790, preferred a petition to the 
freeholders, in which he prayed that they would allow him to retain 
his former place in the roll, the lands ſtill belonging to him being, as he 
alledged, ſuthcient for affording a frechold-qualification. No objection 
being 
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being ſtated, the freeholders granted the prayer of the petition. 
Of theſe proceedings Mr Dempſter, and ſeveral other freeholders in 
the county, complained in the manner preſcribed by the ſtatute of the 
16th Geo. II. infiſting that Mr Lyel had not produced ſufficient evidence 
of the valuation of the lands retained by him, and that therefore 
his name ſhould be expunged from the roll. 
Mr Lyel objected to the competency of the complaint, and 


Pleaded : The juriſdiction of the Court of Seſſion, in reviewing the 
Proceedings held at a meeting of freeholders, is purely ſtatutory, and 
limited to three caſes, 1/7, where the claim of a perſon entitled to be in- 
rolled is rejected, 24, where a perſon who ſtood upon the rol! 
is unjuſtly ſtruck oft, and 34, where a perſon is inrolled whole titles are 
-exceptionable. 

Farther, although in this caſe the proceedings of the frecholders 
were liable to review, ſtill the application here made muſt be conſi- 
dered as inadmiffible. If the freeholders had been diſſatisfied with 
the evidence laid before them, in order to ſhew that the retained lands 
were ſufficient to give a right of voting, they might have rejected the 
claim of reſtriction; but as no objection was ſtated to the claimant's 
continuing on the roll, he could not be deprived of his place in it. 
And in the ſame manner, although the Court of Seſſion, in reviewing 
the proceedings of the freeholders, may find that the valuation of the 
retained lands has not been properly aſcertained, this will not autho- 
riſe a ſtriking off the roll; gth Auguſt 1774, Stewarts contra Daniel 


Campbell. 


Anſwered: The ſtatutes authoriſing the Court of Seſſion to controul 
the proceedings of freeholders being of a remedial nature, ought to 
be ſo conſtrued as to fulfil the purpoſe of the legiſlature. In the pre- 
ſent caſe, ſuch a conſtruction is evidently neceſſary. Without it, if a 
freeholder, after an alteration of circumſtances, could prevail on a meet- 
ing to permit his continuing on the roll, although he had no right ſo 
to do, the wrong would be irreparable; Wight on Elections, page 1 36; 
15th January 1766, Roſs of Aitnoth and others contra Sir John Gor- 
don and Leonard Urquhart. 

If in ſuch caſes as the preſent, the Court of Seſſion may interpoſe, 
no reaſonable objection can be here ſtated to the form of the applica- 
tion. The judgement of the freeholders may be conſidered, either as 
an inrglment of the party on his new and reſtricted qualification, or 
as a refuſal to ſuſtain what was a ſufficient objection to the former in- 
rolment. And in either of theſe views the Court are authoriſed to give 
redreſs, by direQting the name of the party to be expunged. The 
caſe referred to on the other fide was very different from the preſent 
one, the proceedings having been held at a Michaelmas meeting, 
where no objeQion could be liſtened to which had not been lodged 


two months before. 


By a conſiderable majority of the Judges, the application for a re- 
ſtriction was viewed as an objection made by the freeholder himſelf 


4 to 
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to his continuing on the roll, in virtue of the lands formerly belong- 
ing to him. | 


And therefore the Lords found, that the petition and complaint was 


Act. Mat. Roſr, Hope. Alt. Hay. Clerk, Sinclair. 
C. 


Ne CLXXIV. „ 
WALTER MACDOWALL, 


AGAINST 


CATHARINE MOLIERE. 


PRISONER :—Ceſſio bonorum.—One impriſoned for a claim of damages, 
though ex delicto, entitled to the benefit of Ceſſio, if the bankruptcy aroſe 


| from other cauſes. 


JN.an action of damages for ſeduction, inſtituted by Catharine Mo- 
liere againſt Macdowall, the Court found her entitled, on that ac- 


count, to a certain ſum of money, for which ſhe uſed ultimate dili- 


gence againſt him. Having been incarcerated at her inftance, he 
raiſed a proceſs of Cef/io bonorum, in which the appeared, and maintain- 
ed, that he ought not to receive this benefit to her prejudice, to whom 
he owed a debt ex delifo, for reparation of the injury ſhe had ſuſtain- 


ed from him. 


The Court took notice, that in caſes of this kind there had occurred 
ſome contrariety in the deciſions. In the caſe of Malloch, 19th Nov. 
1751, the benefit of Ceſſio bonorum was denied to a perſon whoſe im- 
priſonment was on account of a debt in name of aſſythment; and in 
that of Stewart, gth Auguſt 1781, it was in like manner denied, the 

urſuer having been incarcerated for damages ariſing ex delifto : Be- 


ſides that, in the analogous queſtion concerning the ad of grace, a per- 
| | | ſon 
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ſon in priſon for damages, Dirl. vol. 2. p. 174. Macleſhe, 23d Dec. 
1738, and another for ſtatutory penalties, were found not entitled to 
that benefit. On the other hand, a perſon impriſoned until payment 
of money decreed againſt him for penalty and damages, was found 
entitled to the benefit of Ceſſio bonorum, 18th February 1764, Small 
contra Clerk. But it was obſerved, that a principle which had been 
adopted with reſpect to people who had been engaged in illicit trade 
tended to regulate all caſes of this nature. If bankruptcy had been 
the reſult of ſmuggling adventures, the bankrupt was refuſed the be- 
nefit in queſtion ; whereas if his fituation had been produced by other 
cauſes, that circumſtance was not deeined ſuthcient to prevent him 
from obtaining it. On the ſame principle, it was added, as in this 
cale the purſuer's inſolvency was not owing to the preſent demand, 
reſulting ex delicto, but to a variety of other debts, his action ought 
to be ſuſtained. - 


The Lords repelled the defence, and found the purſuer entitled to 
the benefit of the Ceſſio bonorum. 


A petition-reclaiming againſt this judgement was refuſed without 


anſwers. 
Act. Honyman. Alt. Dean Faculty. Clerk, Colguboun. 


No CLXXV. LR March 8. 1791. 


EARL of PETERBOROUGH, 


AGAINST 


WILLIAM MILNE. 


Tack.—Subſetting not permitted, when that power 1s not ſpecially 
granted. 


12 Peterborough granted to Robert Shand a miſſive of tack, as 
follows: © I hereby agree to give you a leaſe of the farm of 


« Eflie and Pilmuir, &c, for the ſpace of nineteen years ; for which 
| « you 


358 DECISIONS OF THE No CLXXV. 
« you are to pay me L. 60 of yearly rent, in terms of the articles and 
© regulations etabliſhed by me on the gſtate of Durris, and to which rr- 
« ference 14 hereby had. And you are to enter into regular and for- 
« mal tacks with me, on ſtamped paper, when required, under the 
„ penalty contained in the ſaid regulations.“ 

Thoſe regulations, which related chiefly to the terms of paymenc 
of the rent, to certain reſervations in favour of the landlord, to bur- 
dens impoſed, or privileges conferred, on the tenants, and to the 
modes of culture, comprehended no expreſs permiſſion or prohibition 
of ſubſetting; although, in one part of them, mention was made of 
* tenants and /ubtenants ;” and in another, of tenants, as diſtinguiſhed 
from poſſeſſors. | | 

In one inſtance of a leaſe on this eſtate, which was formally execu- 
ted, it appeared, that a ſpecial power of ſubſetting was given ; but 
all the other farms, of which there were ſeveral, were held under 
ſuch miſſives as that ſtated above. It was, however, admitted to be 
cultomary for the tenants to let ſmall portions of their lands to ſub- 
tenants. 

Shand having ſubſet his farm to Milne, an action of removing was 
brought by Lord Peterborough, againſt the latter, as holding poſſeſ- 
ſion without any proper authority; the miſſive of tack not containing 


a power to ſubſet. 


Pleaged for the defender : Though it were admitted, that in the caſe 
of a formal leaſe the power of ſubſetting, if not expreſſed, would not 
be implied, this would not determine the preſent queſtion. Here an 
obligation is created to enter into a future regular contract of leaſe, in 
terms of the regulations referred to, wherein, from the uſe of the term 

ſubtenants, the right of ſubſetting ſeems to be implicated. : 


Anſwered : By no ſuch reference could a right to ſubſet be con- 
ferred, nor by any uſage, however uniform. It was neceſſary, either 
that this power ſhould have been contained in the miſſive of tack, or 
at leaſt that it ſhould have been expreſsly and ſpecially mentioned in 
the deed referred to. This is plainly the conſequence of the principle 


eſtabliſhed in the caſe of Alifon, 22d January 1788 *. 


The Lord Ordinary, © in regard it did not appear that the prin- 
„ cipal-tenant had powers to ſubſet his farm, decerned in the remo- 


“ ving.“ 


On adviſing a reclaiming petition and anſwers, the Court altered 
the Lord Ordinary's interlocutor, 5 and aſſoilzied the defender from 


« the removing.” 


Afterwards, however, a petition againſt this interlocutor having 
been preſented, and followed with anſwers, 


p ; EE 
I ſupra The 
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The Court returned to the judgement of the Lord Ordinary, & and 
“ decerned in the removing.“ 


Lord Ordinary, Stonefeld. AR. Dean of Faculty. Alt. G. "I 
Clerk, — | | 2 _s rages 
8. 
—— ä.. —— — 
No CLLXXVI. March 8. 1791. 


The DUKE of GORDON, 


AG AI 


JOHN LESLIE, and others. 


HERITABLE AND MovEABLE,—PassIVE TITLE.—SOLIDUM ET 
PRO RATA.—The executors of a tenant not liable for the rents of thoſe 
years of which the heir was intitled to reap the crop. 


W ILLIAM LESLIE was the tackſman of a farm belonging to the 
Duke of Gordon. He was alſo creditor to his Grace by a bill 
for L. 220. | | 

At William Leſlie's death, his moveable effects deſcended to John 
Leſlie, and his other younger children, as his neareſt in kin; while 
the leaſe, which was a beneficial one, and did not expire for many 
years after, devolved to his eldeſt fon as his heir. 

An action of multiple-poinding, brought by the Duke of Gordon 
ſoon after William Leſlie's death, for the purpoſe of enabling him to 
pay with ſafety the contents of the bill already mentioned, was not 
brought to a concluſion till 1790. At this time, not only the rent 
for crop 1788, but that for the following year, was unpaid ; and for 
theſe, as well as for the rents of the ſubſequent years, the eldeſt ſon 
of the original tackſman having become bankrupr, his Grace claim- 
ed retention out of the ſums due by him. In ſupport of this claim, 
he 


Pleaded: Thoſe engagements which in this caſe the original tackſ- 


man came under to his landlord were a burden while he lived on his 
| 4 Y whole 
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whole funds, whether heritable or moveable. Had theſe funds never 
been appropriated by his family after his death, his landlord would 
have bcen authoriſed to attach any part of them for his payment : 
And ſo too, although the funds have been regularly tranſmitted in 
ſucceſſion to the legal heirs, every one of thoſe heirs, in repreſenting 
him, muſt be liable; Stair, book 3. tit. 5.8 13. b. 4. tit. 23. $ 22.; 
Durie, 17th February 1633, Kinnaird contra Yeaman ; 19th July 1637, 
Lord Innerwick contra Lady Smeiton. 


Anſwered : The general principles which have been ſtated are un- 
queſtionably juſt; but they fail in their application to the preſent 
caſe. 

A leafe is in its nature an agreement founded on a delectus perſonæ, 
and therefore ſhould be at an end when the leſſee dies. From equitable 
conſiderations, however, the benefit of this contract is now hel to 
tranſmit to the heir of the leſſee. But as no part of this benefit can be 
claimed by the executors, no reaſon can be given why they thould be 
expoſed to any riſk. | | 

In the caſe of mercantile partnerſhips, where the ſhare of a decea- 
ſed partner is, by ſpecial agreement, given to one of his ſons nomina- 
tim, his other children, if the concern was a lucrative one at the time 
of his death, have never been conſidered as liable for any part cf the 
ſubſequent loſs, So too, in the cafe of a feu- right, although the execu- 
tors of the vaſſal may be required to pay the feu- duties incurred be- 
fore the ſucceſſion opened, no inſtance can be ſhown, in which, upon 
the ſubſequent bankruptcy of the heir, the ſuperior has attempted to 
render them liable. 

The preſent claim is not founded in the meaning of the parties, the 
leſſee and his heirs alone being debtors in the obligation. If liſtened 
to, it would be attended with very unjuſt conſequences, the executors 
Having no way of ſecuring themſelves againſt the loſs ariſing from 
the heir's bankruptcy. Neither is it neceflary for the landlord, if he 
is ſufficiently attentive, by exerciſing in due time his right of hypo- 


thec. 


The Lord Ordinary found“ the Duke of Gordon intitled to re- 
« tention out of the ſum in his hands, as craved.“ | 


A reclaiming petition was given in, which was followed with an- 
ſwers. 


The Court, conſidering the crop of 1788 as belonging to the exe- 
cutors, were of opinion, That they were liable for the rent of that 


year, 


But as to the rents of the ſubſequent years, a great majority were 
of opinion, That the heir alone, after being acknowledged by the 
landlord as tenant, could be ſued for theſe rents. 


The 
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The Lords “ found the Duke of Gordon intitle only to retention 
of his rent for crop 1788.“ 


Ordinary, Lord Preghorn. AQ. Taft. Alt. Bie f vn. Clerk, Geordene 


C. 


Ne CLXXVII. May 13. 1791. 


The CREDITORS of BRYCE, WILLIAM, and GEORGE 
BLAIRS, 


AGAINST 


DAVID BLAIR. 


PassIvE TITLE.—GESTIO PRO HEREDE.—MWhere the inis omiſſions of 
the heir have been with a view of preſerving the ect, no pajjive title 
is incurred, 


Fter the death of Bryce Blair, and his two ſons William and 


George, who were proprietors of certain lands in the county of 


Dumfries, David Blair, their apparent heir, executed a deed, convey— 
ing the whole ſubjects to truſtees, with powers to manage them, and 
alſo to ſell what part was neceſſary for diſcharging the debts. 

David Blair afterwards made up 1nventories with a view of enter- 
ing heir cum beneficio, in virtue of the act 1695, chap. 24. His truſ- 
tees alſo let a part of the lands, and for ſeveral years uplifted the 
rents; and they likewiſe ſold ſome ſmall parcels of land; but the ſales 
were afterwards given up, the truſtees not being in a ſituation to grant 
the neceſſary conveyances, 

At laſt, after an interval of ten years, a proceſs of ranking and ſale 
was brought by the creditors, and David Blair claimed a conſider- 
able ſum as due to him; when an objection was ſtated, That, in con- 


ſequence of the proceedings already mentioned, he had become 
| liable 


— 
— 
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liable geſſione pro hœrede for the debts of his predeceſlors ; and there- 
fore could not be allowed to enter into a competition with their cre- 
ditors. | 


The queſtion having hęen reported on informations, the Court were 
unanimouſly of opinion, That as, in thoſe proceedings, David Blair 
had no view of appropriating the ſubjects, his purpoſe being that of 
diſcharging the debts due by his predeceſſors, no paſſive title had been 
incurred. | | 


The Lords therefore © repelled the objection to the claim entered 
for David Blair, and remitted the cauſe to the Lord Ordinary.“ 


Reporter, Lord Henderland. AQ. Dean of Faculty, Alt. Solicitor- General. 
Clerk, Mitcſelſon. | 


C. 


No CLXXIX. May 14. 1791. 


The MINISTER of the UNITED PARISHES of LITTLE 
DUNKELD and LAGGANALLACHIE, 


 AGATHST 


The HERITORS. 


M1N1STER.— GLEBE. —The powers of the pariſh-minifter over it. 


N living of Little Dunkeld and Lagganallachie has two glebes 

annexed to it, one at Little Dunkeld, contiguous to the manſe, 
and conſiſting of ſix acres of arable land, and two of paſture; and 
the other about two miles diſtant, at Lagganallachie, containing a— 
bout four acres, one half arable, and the other half paſture. 

The yearly produce of the grounds at Little Dunkeld, cultivated 
in the ordinary way, could not be rated at more than 20s. per acre, 
But being well adapted for the eſtabliſhment of a manufacturing vil- 

| | lage, 


May 1791. COURT OF SESSION. 303 


lage, the miniſter, with the approbation of the preſbytery, feued out 
ſeveral acres for a yearly payment of about L. 6 per acre. 

Some of the heritors having conſidered this tranſation as ultra vi- 
res of a pariſh-miniſter, the queſtion came to be tried in a proceſs of 
ſuſpenſion; in which the miniſter 


Pleaded: A parochial minilter, it is true, is not proprietor of the 
glebe, which he holds partly as a liferenter, and partly as a legal admi- 
niſtrator ; but that does not hinder him, any more than it formerly 
did the dignitaries of the Romith church, or than it now does the 
adminiſtrators of the different corporations eſtabliſhed for the ad- 
vancement-of trade or of learning, from entering into ſuch bargains 
reſpecting the landed property belonging to theſe communities as are 
evidently beneficial ; Act 1457, c. 21.; 1503, c. 91. 

Thus, by the common law, the feuing of a glebe, when followed 
out with a proper attention to the intereſt of the living, is not pro- 
hibited. And on a juſt ſurvey of the enactments on this head, they 
will be found as little calculated to reſtrain tranſactions ſimilar to the 
preſent. The firſt of theſe, being 1563, chap. 72. prohibiting the 
granting of feus, or long leaſes, without the conſent of the Queen 


then reigning, was merely temporary. The ſubſequent regulation of 


1572, chap. 48. is directed only againſt alienations made by a mini- 
ſter, © in prejudice of his ſucceſſors.“ And this more clearly appears 
from the enactment which followed, 1585, chap. 11. annulling thoſe 
leaſes and feus alone by which the benefice was rendered of leſs value 
than before. 

This is the opinion of -one of the moſt eminent authors on the 
Scots law; Erſkine, book 2. tit. 10. Y 5, And in ſupport of it, it 
may be farther obſerved, that although it might have been neceſſary, 
at the date of theſe euactments, to ſecure to the members of the na- 
tional church thoſe accommodations in point of living which then 
could only be had in the poſſeſſion of a farm, it will now, in ge- 
neral, be more for their advantage to go to market for what they 


need, than to retain in their own occupation the ſcanty portion of land 


allotted to them, which the precariouſneſs of their title prevents them 
from cultivating in a proper manner. 


Anſwered: Glebes have been provided for parochial miniſters, not 
ſo much for the purpoſe of increating their incomes, as for their per- 
{onal accommodation; and at the ſame time, for ſecuring to their pa- 
riſhioners an example of frugal and judicious agriculture. Hence in 
determining the extent of the ſtipend to be given to a parith-minitter, 
the circumſtance of his having a glebe more or leſs commodious is ne- 
ver attended to. It would therefore be evidently contrary to the 
meaning of the legitlature, if by any agreement that portion of land 
were to be converted to other uſes. 

But the preſent queſtion does not depend upon looſe and uncertain 
inferences ; many politive regulations having been made for prevent- 


ing all alienations of minifters glebes. Such is the ſtatute of 1563, 
"FE which 
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which not only prohibits the feuing and letting of manſes and glebes 
without the Queen's conſent, but provides that the perſon ſerving the 
cure ſhall, notwithſtanding any ſuch feus or leaſes, have a ſuitable 
dwelling-houſe with as much land as is neceſſary for his accommoda- 


tion. 
The ſubſequent ſtatute in 1572 declares in the moſt general terms, 


* That it ſhall not be leiſome to the miniſters preſent and to come, to 
* ſell, annailzie, ſer in feu or tacks, or put any in poſſeſſion of the ſame, 
i prejudice of their ſucceſſors, but the ſamen to remain always free, 
to the uſe and eaſement of fick as ſhall be admitted to ſerve and 
“ miniſter at the ſaid kirk.” As to the enactment of 1587, which 
obliges all incumbents to find ſecurity that they ſhall not enter into 
any agreement by which the value of the living might be leſſened, 

it cannot be ſuppoſed to extend their powers in ſuch a manner as to 
defeat the object which the legiſlature had in view, 


The queſtion having been reported on informations, the Court in 
general wcre of opinion, that a miniſter could not, in any caſe, * 


feus of his glebe. 


The Lords therefore © ſuſtained the reaſons of ſuſpenſion, and ſuſ- 
« pended the letters ſimpliciter.“ 


A rechiming petition was preferred, but it was refuſed without 
anſwers. 


Reporter, Lord Dun/innan. Act. Robertſon, Procurator for the church. Alt. Lord Advocate. 


Clerk, Home. 


C. 
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Ne CLXXX. | May 19. 179m. 


JEAN MACKENZIE, 


AGAINST 


WILLIAM MORISON. 


VIINISTER.—ALIMENT.— PERSONAL AND TRANSMISSIBLE.— 411: 
ttics due to the widow of a Scots clergyman, in virtue of the act 17th 


Geo. II. c. 11. how far aſſignable, 


R Moriſon, a miniſter of the eſtabliſhed church, having in the 
471 year 1776 incurred an arrear of L. 40 to the collector of the 
fund provided by act 17th Geo, II. for the ſupport of the widows and 
children of miniſters, it was diſcharged by his fon William Moriſon, 
upon getting an aſſignment from the collector. The ſon at the ſame 
time, in recompence of the riſk he was ſuppoſed to come under, ob- 
tained from Jean Mackenzie, his father's wife, who was his ſtep- 
mother, a deed conveying for ever to him, one half of the annuity 
to become due to her, after the death of her huſband. The annuity 
amounted to L. 25 per annum. 
Mr Moriſon ſenior, who was nearly of the ſame age with his wife, 
died in 1777, having run ſtill farther in arrear ; it was not till 1781 


that it was cleared off out of the annuities due to the widow, which 


were retained by the collector. 
In 1790, the ſum of L.4o, advanced by William Moriſon, with the 


intereſt upon it, was alſo paid up. 

Mrs Mackenzie, the widow, having then inſiſted that ſhe ſhould be 
at liberty to levy the whole of her annuity, notwithſtanding the aſſign 
ment, the queſtion aroſe, how far the ſums due in virtue of the ſta- 
tute of his late Majeſty, could be aſſigned? For William Moriſon, it 


Was 


Pleaded : It has been provided, by act 17th Geo. II. that the ſums 
thereby due to the widows and children of the eſtabliſhed clergy, ſhall 
not be arreſted ; but from thence it does not follow, that they may 
not be transferred by a voluntary or onerous deed. In the ſame man- 
ner, the ſums due by bills of exchange, though not affectable by arreſt- 
ment, may be transferred by aſſignment. The reaſon of the exclu- 
ſion is different in the two caſes, the advantage of trade in the one, and 


the favour intended to the families of the national clergy in the other, 
having 
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having made way for an exception from the general rule: But as it 
would be injurious to commerce if bills of exchange could only be 
tranſmitted from one perſon to another by indorſation, ſoit would be 
no leſs inconſiſtent with the intention of the legiſlature, if onerous 
and voluntary bargains reſpecting theſe ſtatutory proviſions, made by 
the widows or children of clergymen, were to be altogether reſtrained. 
Of that nature was the deed in queſtion ; the riſk undertaken by 
the aſſignee in paying rhe arrears due by his father, on the chance of 
his mother-in-law's ſurviving him, being very great. The words, 
however, of the ſtatute, appear to put an end to all diſpute, it being 
declared, that the forctaid annuities, &c. “ ſhall not be liable to an 
e arreſtment, but {hall be paid to the children or widows themſelves, 
« or their executors, adminiſtrators, and af/72rs.” It is to be noticed, 
too, that as a miniſter is only obliged to pay ſuch a yearly rate as in- 
titles his widow to an annuity of L. 12, every addition mult be conſi— 
dercd as voluntarily purchaſed by him, and therefore ought to be go- 
verned by the ordinary rules of law. | | 


Anſwered: As the proviſion made by the act in the late reign for the 
families of the clergy cannot be attached by legal diligence, it would 
be ſingular if the purpole of the legiſlature could be entirely fruſtrated 
by the rafh and improvident deeds of the parties themſelves. On this 
head, however, no particular regulation was necefſary, the general rule 
in Scotland, with regard to alimentary rights, being, agreeably to the 
Roman law, that they cannot, before the term of payment, be aflign- 
ed, or conveyed away, by any deed, whether onerous or gratuitous. 
So the law is laid down by all our authors, ancient and modern; and 
the propriety of it is evinced by the circumſtances of the preſent caſe, 

It was not neceſſary, for ſecuring the annuity due to the widow, 
that the arrears ſhould be paid in the manner here followed, the col- 
lector having been authoriſed to levy as much of the ſtipend as might 
be neceſſary for the purpoſe. The whole tranſaction, therefore, ought 
to be conſidered as a denatio inter virum et auxorem, which at any time 
may be revoked. The extent of the annuity, it is to be farther re- 
marked, cannot have any influence, the legiflature having made no 
diſtinction; and as to the expreſſion of nu, occurring in the ſtatute, 
and joined to thoſe of adminiſtrators and executors, it is to be conſider- 
ed as relating to deeds with regard to aliments already due; L. 8. D. 
de Tranſactionibus; Voet. lib. 2. tit. 15. H 14. ; Dirleton, voc. Aliment ; 
Craig, lib. 1. dieg. 15. 9 7.; Stair, book 3. tit. 1. $2.; Bankton, 
book 1. tit. 6. 9 14. book 3. tit. 1. $ 19. ; Erikine, book 3. tit. 5. $ 2.; 
Dictionary, vol. 1. p. 36. vol. 2. p. 76.; Stair's Deciſions, 22d Dec, 
1676, Dit; Kilkerran, voc. Aliment, p. 21. 15th Dec. 1738, Ur- 


quhart. 


The Lord Ordinary, in reſpect of the circumſtances of the caſe,” 


determined the cauſe in favour of Mr Moriſon. | 


A 
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A reclaiming petition was preferred by the widow, which was fol- 
lowed with anſwers. 

The Court appointed memorials to be given in on the point, © how 
far the annuities due to the widows of miniſters might be aſligned.” 


And this having been done, 


The Lords altered the judgement pronounced by the Lord Ordina- 
ry ; thus determining the general point, that the funds ſecured to rhe 
families of miniſters, by act 17th Geo, II. cannot, before the term of 
payment, be transferred for any cauſe whatever, 


Ordinary, Lord Arkerville. Act. Elphinflone. Alt. Honyman. Clerk, Home. 


C. 


No CLXXXI. May 25. 1791. 


DAVID ALLAN, and others, 


AGAINST 


JAMES MACRAE. 


T1iTLE TO PURSUE.—SOCIETY.—n action ſuſtained at the inſtance of 
parties, who had united themſelves into a ſociety, under the title of Be- 


reans, for religious purpoſes. 


A Number of people in the pariſh of Fettercairn, in Kincardineſhire, 
who formed themſelves into a religious ſociety, under the deno- 
mination of Bercans, and choſe Mr Macrae for their paſtor, purchaſed 
a piece of ground, on which they erected a place of worſhip, the 
whole expence being defrayed by the voluntary contributions of the 
members. The property having been acquired in the name of a com- 
mittee of their number, as truſtees for the congregation, the feudal 
right was veſted in theſe truſtees by infeftment. 

Afterwards, however, a ſchiſm happened in this congregation, a 
part of them adhering to Mr Macrae, and anether part renouncing 
5 A all 
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all connection with him; in conſequence of which, the queſtion came 
to be agitated in a proceſs of declarator, at whoſe diſpoſal the property 


of the 1ociety {ſhould be. 


The Lord Ordinary reported the cauſe; when 


The Court, contrary to the deciſion in the caſe of Gib's meeting- 
bouſe in 1752, and agreeably to thoſe of Jobſon in 1771, which re- 
lated to a Seceding meeting-houſe at Dundee, and of Smith in 779 


reſpecting a meeting· houſe at Falkirk, 


« Found, That the feu- right obtained by David Allan and others, 
“ as managers for building a meeting-houſe tor divine worſhip, was 
* atruſt in their perſons, for behoof of the contributors for purcha- 
« {ing the area, and building the meeting-houſe in queſtion ; and that 
e the ſaid truſtees are bound to denude themſelves of ſaid truſt, in 
% tavour of the ſaid contributors, or the majority of them, or ma- 
e nagers named by the majority.“ 


Reporter, Lord * Act. Solicitor- General, Steuart. Alt. Dean of Faculty, Gilliet. 
Clerk, Sinclair. | * ä | 


3 


No CLXXXII. May 31. 1791. 


ALEXANDER MILNE, 
AGAINST 


FREEHOLDERS of ABERDEENSHIRE. 


MEMBER OF PARLIAMENT, —A& 16th Geo. II. Competent, after the 
four kalendar months, to try the objeftion of Nominal and fictitious, 


R Mir.nz had ſtood on the roll of the freeholders of Aberdeen- 
{hire for many years, without having ſuffered any change of his 
circumſtances, when an objection made to his qualification, as being no- 


minal and fictitious, was ſuſtained by the freeholders. j 
1 | n 


May 1791. COURT OF SESSION, 369 


In conſequence of this, he preferred a complaint to the Court, 
founded on the following clauſe of the ſtatute 16th George II.: If 
any perſon ſhall be inrolled, whole zitle hall be thought liable to 
* objection, it thall and may be lawful for any freeholder ſtanding 
upon the ſaid roll to apply, by ſummary complaint, to the Court 
« of Seſſion, &c. ; ſo as ſuch application be made within four kalen- 
dar months after ſuch inrolment, &c. ; and if no ſuch complaiat 

“ ſhall be exhibited within the time aforeſaid, the freeholder inrolled 
„ ſhall ſtand and continue upon the roll, anti! an alteration of his cir- 
« cumſtances be allowed by the freeholders as a ſufficient cauſe for 
« ſtriking or leaving him out of the roll,” The freeholders, on tue 
other hand, to obviate this argument, 


Pleaded : The ſtatute of 1681 empowered the Court of Seſſion, du- 
ring the receſs of parliament, to determine ſummarily concerning ob- 
jections made to the votes of freeholders ſtanding on the roll; but 
without creating any limitation as to the time of bringing forward 
thoſe objections. | 

After the union of the two kingdoms, when the idea of nominal 
qualifications was firſt conceived, a truſt-oath was introduced by act 
12th of Queen Anne, while 1n other reſpects the power of objecting 
remained as before. 

An oath more comprehenſi ve than the former was authoriſed by 
7th George II.; but ſtill no limitation in point of time, nor any repeal 
of act 1681, took place. 

The ſtatute 16th George II. followed next; and it remains to be 
conſidered, whether it produced an alteration in that reſpect, effecting 
a repeal of all the antecedent ſtatutes, and of the common law. 

Objections relative to a perſon's connection with the lands on which 
he claims to be inrolled as a freeholder, may not only be directed a- 
g-inſt his right and title, which are ſuris, but againſt other matters, 
which are fa#i. Of the latter, the circumſtance of poſſeſſion affords a 
plain example, which, though an eſſential ingredient in a freehold-qua- 
lification, involves neither right nor title. Nominality belongs evi- 
dently to the ſame claſs. Like poſſeſſion, it is not juris, but fadi, and 
has no reference to right or title. 

Theſe two ſorts of objection are clearly diſtinguiſhed by this im- 
portant particular, that while, on the one hand, whatever regards 
the title may be fully diſcovered within a ſhort period, by examina- 
tion of the title-deeds ; the nature of the poſleſhon, or the fictitious 
quality of the freehold, on the other, may unavoidably be kept ſecret 
for a great length of time. | 

It cannot then be ſuppoſed, that this ſtatute was meant to include 
in the limitation of four months, though fully ſufficient for one in- 
quiry, another quite different, to which any given period, and eſpe- 
cially ſo ſhort an one, might naturally prove altogether inade- 

uate. | 
by The object of the truſt oath authoriſed by 7th George II. which 
has no relation to the validity of titles, is to aſcertain the fact of poſ- 


ſeſſion, and of the real or nominal nature of qualifications, Accor- 
| dingly 
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dingly this mode of inquiry, to which, it is an undiſputed point, the 


limitation of four months has no reference, may be put in practice at 
any time: A thing which of itſelf ſeems deciſive of the preſent que- 
{tion ; becauſe it tends to ſhow, that the ſtatute now under conſidera- 
tion is not applicable to objections of that nature. And as it is now 
eſtabliſhed, by the judgement of the Houſe of Lords in the cafe of 
Macpherſon *, that the objection of nominal and fictitious may be 
verified prout Je jure, as well as by the truſt-oath, it ſeems to follow 
as a conſequence, that thoſe other means may in like manner be em- 
ployed at any time, independently of the ſtatutory limitation. In o- 
ther words, as the ſtatute 16th George II. has not in this reſpect re- 
pealed that of 7th George II. ſo it has as little repealed the common 
law concerning objections to the votes of freeholders. 

Nor are the terms of the ſtatute in queſtion inconſiſtent with this 
view of its meaning. For though it limits to four months the time tor 
exhibiting complaints againſt inrolment, unleſs there be an alteration 
of circumſtances ; yet it is plain, that this expreſſion relates only to rights 
and titles, as expreſſed in other parts of the ſtatute, which are truly 
the title-deeds, and juris, and not to the other claſs of objections, 


which are fat, , 


Anfwered : As the objection of nominal and fictitious is ſo general as 
to comprehend almoſt every other, it is obvious, that if this were not 
excluded after the four months, the ſtatutory preſcription, enacted for 
the moſt ſalutary purpoſes, would in effect be totally abrogated. 

Accordingly, in the terms of this ſtatute, which are plain and ex- 
preſs, there is not room left for any ſuch idea. The words, as above 
quoted, are, Any perſon whoſe title ſhall be thought liable to ob- 
« jetion,” and allo in another part of the ſame paſſage, A perſon 
« who had not a right to be inrolled ;” than which turely no form 
of expreſſion could more clearly denote the objection of nominal and 


 Actitious. 


Thus, let it be ſuppoſed, that within the four months a complaint, 
under the authority of the clauſe of the ſtatute cited above, ſhould 
be brought againſt a perſon inrolled, becauſe his title is nominal and 
ſictitious, or brought at the inſtance of one who has been ſtruck off 
the roll, in conſequence of a pretended objection of nominal and fic- 


titious: would it not be abſurd to ſay, that this clauſe did not apply 


to that objection, which in effect would be to deny altogether the 
competency of ſuch complaint? For at common law the Court has 
no juriſdiction over the rights of freeholders in queſtions of elec- 


tion. 
But if it does apply to that objection, then the unavoidable conſe- 


quence is, that the ſubſequent part of the clauſe muſt in like manner 


apply to it; for ſurely no words can be more expreſs than theſe: “ So 
« as ſuch application be made within four kalendar months after ſuch 


„ jinrolment.“ | 


See p. 121. 
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The Court “ found the objection of Nominal and fiftitious compe- 
« tent to be proponed after the lapſe of four lalendar months,” 


To this judgement, on adviſing a reclaiming petition, and anſwers, 
the Court adhered, 


For Mr Milne, M. Refs, et alii. Alt. Wight, et alii. Clerk, Cordor. 
8. 


Similar judgements were afterwards given in various other caſes. 


No CLXXXII. June 1. 1791. 


CATHARINE MACK ENZ IE, and others, 


AGAINST 


ROSS and OGILVIE, and others. 


ADJUDICATION. — Ranking of Adjudgers. — Lands being diſponed 
a me, or de me, and a baſe infeftment taken; a creditor of the dis. 
fonee, in order to render his adjudication the firjt effetual one, may 

throw into his ſignature of adjudication a clauſe of confirmation ; and this 
though the right of ſuperiority has been before gfectually adjudged by a cre- 


ditor of the diſponer. : 


6 late Roderick Mackenzie being regularly infeft as a crown- 
vaſſal in the lands of Redcaſtle, executed a conveyance thereof, 


in favour of himſelf in liferent, and of Kenneth Mackenzie, his eldeſt | 

fon, in fee. | 
This conveyance contained a precept of ſeiſin a me, as well as de me, 

and a procuratory of reſignation ; and Kenneth Mackenzie, the diſ- 

ponee, immediately proceeded to take a baſe infeftment; but he nei- 

ther obtained a charter of confirmation from the Crown, nor executed 


the procuratory of reſignation. | & 
5B Both 


ſpecial charges. 
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Both old Redcaſtle, who died in 1786, and his ſon, owed large ſums; 
and in the years 1788 and 1789, their common creditors adjudged the 
property of the lands of Redcaſtle, as veſted in the perſon of the 
ton, and the ſuperiority, as in bæreditate jacente of the father, upon 


# 


In order to obtain to their adjudications the privilege of being the 
firſt effectual, the creditors purſued different meaſures. 

Catharine Mackenzie having, along with thoſe whoſe adjudications 
had been conjoined with hers, obtained in Exchequer a charter of 
adjudication of the ſuperiority, proceeded to inteft herſelf qua vaſlal 
in the property. | 

Meſſ. Roſs and Ogilvie, on the other hand, obtained in Exche- 
quer a charter of adjudication, which contained a clauſe of confir- 
mation, whereby it was intended to conſolidate the property and ſu- 
periority. | 

The ſignature of adjudication preſented by Mrs Mackenzie, &c. 
was prior to that of Meſſ. Roſs and Ogilvie ; and as it unqueſtion- 
ably rendered her adjudication the firſt effectual one as to the ſupe- 
riority, ſhe maintained, that the ſubſequent proceedings of theſe gen- 
tlemen, in applying to the Crown for a confirmation, were irregular 
and inept ; and that the infeftment in the property granted by her to 
herſelf was ſufficiently authoriſed. In ſupport of theſe propoſitions, 


{ihe 
Pleaded : The right of ſuperiority in old Redcaſtle, and the righr 


of property in his ſon, were two diſtinct and ſeparate eſtates, which 
their reſpective creditors might attach for their payment. The former 
of theſe was accordingly attached by Catharine Mackenzie, and thoſe 
who concurred with her, as creditors of old Redcaſtle, by charter of 
adjudication, followed with infeftment. Theſe proceedings would 
have been an effectual bar to young Redcaſtle's attempting, by con- 
firmation, or by executing the procuratory of reſignation, to conſoli- 
date the property with the ſuperiority; and they muſt prove equally 
fatal to the meaſures purſued by Meſſ. Roſs and Ogilvie, in order to 
accompliſh the fame purpoſe. Indeed, to ſuppoſe, after the right of 
ſuperiority had been duly transferred to a ſubject, whether by volun- 
tary or judicial alienation, that it could be exerciſed by the Crown, 
would be quite inconſiſtent and abſurd ; Stair, book 2. tit. 3. H 28. ; 


Hope's Min. Pract. p. 62. F 151. 152. iſt December 1738, Ramſay 


of Wyliecleugh contra Brownlees, 27th January 1756, Creditors of 
Tulloch. | 


Anfwercd ; If young Redcaſtle had been deſirous of holding the 


lands of the Crown, he might have applied for a charter of confir- 


mation; and thus he would have united in his perſon both the pro- 
perty and ſuperiority. A creditor of young Redcaſtle, after being 
inſtated in his right by adjudication, could purſue no other courſe. 

It is true, that as the right of ſuperiority, till it was, in the way 


above deſcribed, transferred to young Redcaſtle, continued in the 
| perſon 
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perſon of the father, or after his death in his hereditas jacens, it might 
be attached for his debts ; and fo the adjudication led by Mrs Mac- 
kenzie, &c. having been followed out before any application for con- 
firming by his ſon, or his creditors, muſt ſo far be conſidered as the 
firſt effectual one. But this adjudication can be conſidered only as 
an incumbrance, or pignus prætorium, the right of ſuperiority itſelf 
ſtill floating between the father and ſon, till it was by confirmation 
effectually veſted in the latter, or thoſe deriving right from him. 

From this it is evident, that as the infeftment granted by Mrs 
Mackenzie to herſelf was altogether inept, an adjudger before the 
expiration of the legal having no right of entering vaſlals, ſo it was 
ſtill competent to apply, to the Crown for a confirmation of young 
Redcaſtle's baſe infeftment, in the ſame manner as if no diligence 
had been uſed for attaching the right of ſuperiority. The authori- 
ties quoted on the other {ide relate to a period in the law of Scotland 
when the diligence of apprifing was uſed, which was truly a judicial 
{ale, under a faculty of redemption. And although it be true, that 
with regard to the bygone arrears in an adjudication, the ſame doc- 
trine has been admitted, in all other reſpects, an adjudication before 
the expiration of the legal is now viewed in a quite different light; 
Stair, ps 2. tit. 10, book 3. tit. 2. F 29. 30. 38.; Erſkine, book 2. 
tit. 7. H 15. | | 

Mrs Mackenzie had alſo charged the heirs of old Redcaſtle, his 
eldeſt ſon having died, to give her infeftment in the property. But 
as before this the ſignature for Meſſ. Roſs and Ogilvie had been pre- 
ſented, it could be of no uſe, unleſs Mrs Mackenzie could have ſhown, 
that there was ſome irregularity in their proceedings. 


The Court were unanimouſly of opinion, That the adjudication of 
the ſuperiority by Mrs Mackenzie was no bar to the ſubſequent con- 
| firmation obtained by Meſſ. Roſs and Ogilvie ; and they were equally 
clear, that the infeftment granted by Mrs Mackenzie to herſelf was 
quite unauthoriſed. | 


The Lord Ordinary had found, That the adjudication at the in- 
ſtance of Catharine Mackenzie is the firſt effectual adjudication guoad 
the ſuperiority ; but that the adjudication at the inſtance of Metl. 
Roſs and Ogilvie is the firſt effectual one quoad the property. 


And, after adviſing a reclaiming petition, which was followed with 
anſwers, 


The Lords adhered to the Lord Ordinary's interlocutor. 


Another reclaiming petition was preferred ; but it was refuſed with- 
cut anſwers. 


Lord Ordinary, Lord Juſtice Clert. AR, Honyman, Alt. Abercromby, M. Rof*. 
Clerk, Home. | : 


C. 
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Ne CLXXXIV. Fune 1. 1791, 


SUSANNA VERE, 


AGAINST 


The EARL of HYNDFORD, and others. 


SOLIDUM ET PRO RATA,—TUTOR.—The conſent of a tutor named ſine 
quo non is neceſſary to every act of adminiſtration, though he cannot do 
any thing in oppoſition to the other tutors, 


HE late Mr Vere of Stonebyres having an only ſon, made a 
nomination of tutors and curators to him, in the following 
terms. | 
« I appoint the faid Suſanna Vere, alias Ogilvie, my ſpouſe, Tho- 
„ mas Carmichael, Eſq; of Maulflie, (now Earl of Hyndford,) John 
« Hamilton, Eſq; of Weſtburn, William Porteous, Eſq; of Carma- 
„ coup, John Bannatyne, Eſq; of Caſtlebank, and Robert Bell clerk 
te to the ſignet, to be tutors and curators to the ſaid Daniel Vere, my 
« only ſon, during the whole years of his pupillarity and minority: 
e And I hereby appoint three, or the majority of the above- named 
« perſons accepting and ſurviving, to be a quorum ; the ſaid Suſanna 


„ Vere, while a widow and in life, being always one, and ine qua 


66 non,” 
After Mr Vere's death, the whole perſons named as tutors under- 


took the office. A difference, however, ſoon occurred between them; 
and the authority of Mrs Suſanna Vere, the widow, who had been 


named fine qua non, being diſputed, mutual actions of declarator were 


brought by the parties, for aſcertaining their ſeveral! powers. — For 
the other tutors it was 


Pleaded : After the death or incapacity of a tutor named ne quo 
non, it has been held, that the whole nomination muſt fall to the 
ground, the intention of the teſtator appearing to exclude the other 
tutors from acting, when the one in whom he placed his chief confi- 
dence is no longer in a ſituation to fulfil the duties of the office. But 
it does not from thence follow, that the tutor fine quo non muſt ap- 
prove of every act of adminiſtration. In this way, the nomination of 
the other tutors would become wholly uſeleſs. | 

It is true, that the writers on our law lay it down, in general terms, 


that without the concurrence of the tutor /ne quo non, no act is valid. But 
the 
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the miſtake which this want of preciſion might occaſion is obviated 
by Lord Kames, who obſerves, that where a number of perſons are 
« named jointly to execute any office, though they all muſt concur, it 
follows not, that they mult all agree. If they be all preſent, che 
„ will of the party naming them is fulfilled, and the opinion of the 
„ majority muſt govern the whole body.” In the preſent caſe, it 
ſhould ſeem, that the nomination of the widow as fine qua non only 
applied to the caſe where a majority of the tutors were preſent ; and 
that where the whole were aſſembled, ſhe had no greater power than 
the other tutors ; Principles of Equity, p. 254. l. 17. $ 7. D. De recep- 


tis qui arbit. 


Anſwered for the Widow ; The evident meaning of a nomination of 
a tutor ine quo non is, that no act {hall be valid without his approba- 
tion. Hence it has been found, that upon the death or failure of a 
tutor named in this manner, the tutory is at an end. And ſurely, if 
the authority of the other tutors is thought to be completely done a- 
way where the tutor ine quo non is unable to act, it cannot be thought 
that the whole adminiſtration may be conducted in oppoſition to his 
opinion. The authority of Mr Erſkine is deciſive, that no act is va- 
lid without the ſpecial concurrence of the fine quo non; and Sir George 
Mackenzie ſays, That where there is a tutor ſine guo non, he mull 
« always be one of the managers and conſenters. The argument from 
the terms of the preſent nomination is evidently erroneous ; the au- 
thority of the widow, as a tutor /e gua non, not being annexed only 
to the proceedings of the quorum named by the teſtator, but to the 
nomination itſelt ; Erſkine Inſt. I. 1. tit. 7. $7. ; Sir George Mackenzie, 
I. 1. tit. 7.; Kilkerran, 16th June 1742, Lord Drummore, 


After adviſing memorials, 


The Lords found, © That though Mrs Vere cannot act as tutor or 
* curator by Herſelf, yet that ſhe has a negative on the actings of the 
« other tutors.” 


And after adviſing a reclaiming petition, with anſwers, the ſame 
judgement was given. 


Reporter, Lord Suinlen. For the widow, John Dictſan. For the other tutors, Ro. Hamilton. 
Clerk, Mitctelſon. 


8 C. 
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No CLXXXV. i June 7. 1791. 


REBECCA HOG, 
AGAINST 


THOMAS HO. 


FoRE1ON.—LEGITIM.—SUCCESSION— Of moveable effefts, ſituated in 
a foreign country, whether tc/iate or inteſlate, regulated by the Lex 


domicilii. 


TI father of Thomas and Rebecca Hog, having his domicil in 
Scotland, died poſſeſſed of a large perſonal eſtate ſituated in Eng- 
land, which by a deed of ſettlement was conveyed to Thomas. 

As childrens right of legitim is not acknowledged in England, it 
came to be a queſtion between Rebecca, by whom the legitim was 
claimed, and Thomas the diſponee of the effects, by what law the 
ſucceſſion to that Engliſh property was to be regulated, whether by 
the lex loci rei ſitæ which rejected, or the lex domicilii which recognized 
the claim ot legitim. In an action againſt Thonias, at the inſtance of 
Rebecca, the defender 


Pjeaded : The power of alienation is inherent in the nature of pro- 
erty. This evidently implies that the proprietor can alienate, either 
abſolutely or /ub modo, which is the ſame thing as to ſay, that he can 
immediately transfer his right by a deed inter vivos, or by a teſtamen- 
tary ſettlement deſtine it, under the condition, that until his death the 
fubjc& ſhall not be enjoyed by the donee; Grotius, De jure bell. ac pac, 
Stair, b. 3. tit. 4. § 2. 

Legal ſucceſſion being therefore plainly ſubſidiary to the teſtamen- 
tary, is neceſſarily, in default of expreſs will declared by teſtament, 
founded on preſumed will, or that which it is preſumed either was ex- 
erciſed, or would have been, had circumſtances permitted; Gret. ibid. 
lib. 2 cap. 7. & 3. 3; Puffendorf, De Fur. Nat. et Gen. lib. 4. c. 11. 1. 3 
Stair, b. 3. tit. 4. 93. i | N 

Rettramts, indeed, have by ſonie ſtates been impoſed on the will of 
proprietors in the diſpoſal of their property; but being adverſc to the 
nature of that right, they ought ever to receive the ſtricteſt interpre- 
tation. By the law of the Twelve Tables, the natural right of diſpoſing 
by will, was acknowledged in its fulleſt extent: Ut quiſquc /egaſſet ſuper 
re ſua, ta jus eflo, And ſuch is the law ot England, aithough ancient- 


ly 
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ly it admitted the ſame reſtraints as that of Scotland; Blackſtone, 
vol. 2. p. 402. 

When effects are ſituated in a territory different from that in which 
the deceaſed proprietor had his domicil, that preſumed will which 
ought to regulate his inteſtate ſucceſſion may be inferred, either 
through the medium of the ex loci rei ſitæ, or of the lex domicilii, ac» 
cording as the rules of either may appear moſt likely to be adopted, 
though the circumſtance of apparent acquieſcence is peculiar to the 
laſt. But in the caſe of a teſtamentary ſettlement, there is no room 
for preſumption; and to this declared will, the lex loci rei ſitæ will give 
full effect, even when by the lex domicilii reſtraints may have been im- 
poſed; as theſe, for the reaſon already given, are to be confined with- 
in its OWN territory. 

Indeed this is no more than equivalent to what is clearly permitted. 
By a mere variation of mode or form, a proprietor may accomplith 
l11s purpoſe of tranſmitting his property after his death, when other- 
wiſe he would have been reſtrained by the law of his domicil, But 
by the act of placing that property in a country where the alienation is 
| free from ſuch ſhackles, a variation ſurely not leſs eſſectual is produced. 

It would be ſingular, if the law of the domicil were to operate thus 
againſt expreſs will, A perſon may have a domicil in a foreign coun- 
try, for an occaſional and temporary reſidence, with the laws or in{ti- 
tutions of which his connection is ſo extremely flight, that it would 
be hardly reaſonable to regulate, according to them, even his zte/ate 
ſucceſſion. But in the caſe of fate ſucceſſion, it would be palpably 
unjuſt, To juſtity ſuch a reſtraint on the diſpoſal of property, it is 
neceſſary that ſome obligation of that tendency on the proprietor 
ſhould have been previouſly created. Now, on that ſuppoſition, there 
muſt be a wrong implied in any change of a domicil, by which the 
obligation would be defeated. But there is here evidently no wrong, 
which proves the non-exiſtence of any ſuch obligation. 

With reſpect to authorities, ſome foreign writers, adopting the ſic- 
tion expreſſed by the terms mobilia non babent ſium, have thence inter- 
red, that the law of the domicil ought to regulate ſucceſſion. Bur a 
fiction deſtitute of any legal ſanction, as that is in this country, is to 
be regarded merely as a falſehood; and though the opinions of thot:: 
authors, the Civil Jaw being quite filent on the point, refer to the loca! 
uſages of certain German or Belgic ſtates, theſe uſages are by no means 
uniform in this matter. The following authorities confirm the doc- 
trines now oo ; Voet. ad Pand, "lib. I. tit. 4. H 2. ; IAem, de Sla- 
zutis, & 11. 9. 2. 7. 8.; 1d. ad Fand. lib. 28. tit. t. \ 44. lib. 48. tit. 20. 
97. Chriſten. ad. leg. Mechlin. p. 5 29. 530. 8055 563.; Peck. de leſt. 
conjug. lib. 4. c. 18. And Huber, de yur. Civil. lib. 3. & 4. tit. f. 925 
23. expreſſes bimſelf thus: i ſeſtalores vel contrabentes cluris verbis 
« expreſſerint, quid de rebus iminclilibus feri vellent, tum ratio juris genti- 
« um pgſtulat. ut voluntas effcetum ſuum habeat, ubicungue fite ſunt mobi- 
es 1n:mobileſve ; cum nibil, tam naturale fit, quam ut voluntas domint, 
* volentis rem ſuam in alinm transerri rata habeatur, ut ait Fuſlimanus in 


« & 40. Izſtit. de A. R. D.“ 
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On ſuch principles, it may be determined what the law of any par- 
ticular country in this reſpe ought ro be; and it will now appear 
that the law of Scotland is regulated by thoſe principles. Thus Lord 
Stair lays it down, © that the law of Scotland regulates the ſucceſſion 
e and rights of Scotſmen in Scotland, though dying abroad being re- 
« fident there.” b. 1. tit. 1. H 16, ; and Bankton ſays more explicitly, 
that the lex laci ret ſite, not the lex domicilii, is the rule both in teſtate 
and inteſtate ſucceſſion, b. 1. tit. 1. S 82. 83. 

In the caſe of Furves contra Chiſholm, it was found, that goods in 
Scotland belonging to a baſtard, a Scotſman, domiciled in England, 
fell under eat contrary to the law of the domicil, Haddington, 1ſt 
February 1611. | | 

In thoſe of Henderſon, gth December 1623, and of Melvill, 16th 
july 1634, the ſucceſſion of effects in Scotland was regulated by the 
lex loci rei ſitæ, in oppoſition to the /ex domicilii; aud the decitione, as it 
appears from their terms, proceeded on the general principle, although 
the ſubjects were heritable bonds, or bonds bearing annualrent, then 
alſo deemed heritable. 

On the ſame principle was the deciſion, 16th June 1656, during the 
Ulurpation, Craig contra Lord Traquair; and in that of Lewis contra 
Shaw, 19th January 1665, a nuncupative teſtament, made by a perſon 
domiciled in England, was found not to be effectual to carry moveable 
property in Scotland; Stair. Gilmour. | | 

Of a ſimilar tendency are Dirleton, 19th July 1666, Biſſet contra 
Brown, Dict. vol. 1. p. 318. ; Dingwall contra Vendome, 1ſt July 1619; 
Archbiſhop of Glaſgow contra Burntsfield, March 1683; Dryden 
contra Elliot and Ainſlie, March 1684; Gray contra Earl of Selkirk, 
22d July 1708. | 

As to the caſe of Brown contra Brown, 28th November 1744, though 
admitted as an authority, it would not affect the argument on 7e/ate 
ſucceſſion; and it was ſoon diſapproved of by the Court. See Kilkerran, 
voc. Foreign, p. 211. Contrary judgements were given, 1ſt February 
1770, Lorimer contra Nlortimer, 13th January 1778, Elcherſon contra 
Davidſon; cod. die, Henderſon contra Maclean ; 19th January 1785, Mor- 
ris contra Wright; 15th November 1787, Hay and others contra Scott, 


Anſwered : The prevalence of the lex domicilii is founded on the 
rights of nations. Their wealth is but the aggregate of that of all 
their people, in which it is plain every ſtate muſt have a right, not to 
be altered by mere local ſituation ; excepting landed property, which 
mult ever remain ſubject to the law of the territory ; and therefore the 
ſucceſſion of moveable effects, wherever ſituated, is to be governed by 
the law of the ſtate to which the proprietor belongs, or by the le do- 
anicilii. | 

The ſame concluſion is to be inferred from the inconſiſtency attend- 
ing the oppolite ſuppoſition, when moveable effects are ſituated in va- 
rious countries, with whoſe inſtitutions the owner is unacquainted. 
He could then form no judgement, were he even to make a wili, of 
what would be the deſtination of his property after his death. On ſuch 
grounds, authors treating of the gene1ai principles of law, have found- 

| ed 
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ed their opinions. Vattel, liv. 2. chap. 8. 110, 111.; Puffendorff, 
ed. par Barbeyrac, liv. 8. chap. 5.  3.; Ulric. Huber. lib. 1. tic. 3. 2. 
3. F. 9. 10. 12. et ſeq. ; Voet. ad Pand, lib, 1. tit. 4. lib. 38. tit. 3. { 17. 
lib. 5. tit. 2.; Peckius de teſſam. conjug. lib. 4. c. 35.; Zoes, ad Pand. 
lib. 28. tit. 1. ; Deniſart. Collect. de juriſprud. voc. Domicil, & 3. 4. 
The ſame is the doctrine of the law of England, and ſo ſtated by 
Chancellor Hardwicke, Vezey's Reports, vol. 2. p. 35. 

It is not from any reſpect to a preſumed will, that this preference 
is given to the lex domicilii. In the opinion of the moſt eminent wri- 
ters, ſuch is not the principle of inteſtate ſucceſſion; nor is the right of 
teflamenti factio a reſult of the law of nature, but entirely iuris civilis, 
or, in other words, dependent on the interpoſition of municipal law, 
Puffend. I. 4. c. 10. H 14. ; £/prit des lors, liv. 26. chap. 6. ; Bynkerſh. 
ObJervat. jur. Rom. lib. 2. c. 2. 

But in reſpect to the legitim, which is truly a right of property in 
the children, it is peculiarly vain to argue concerning preſumed will. 
In early ſociety, a father is only a joint proprietor of the family- ſtock, 
which being gained by the united labour of huſband, wife, and chil- 
dren, pertains of right alſo to the two laſt, Hence both the egitim 
and jus relictæ in their original nature, as well as their preſent form, 
are rights of property; and in this view they mult appear equally ſa- 
cred in all countries; Kames, Hiſt. Law-Tracts, Ne 3. J. 11. F. de liter. 
et peſtbum. hared. ; Erſkine, b. 3. tit. 9. F 16. ; Stair, b. 3. tit. 8. 5 44.; 
Dirleton, voc. Legitima liberorum ; Reg. Majgſt. ib. 2. cap. 37. | 

That the law of Scotland beſtows the ſame preference on the & do- 
micilii, as appears in other ſyſtems of juriſprudence, is next to be thewn, 
In the {ſtatutes of William, chap. 30. a plain diſtinction is made be- 
tween the ſucceſſion of effects in Scotland belonging to ſtrangers, and 
thoſe of natives. The act of parliament 1426, c. 88. ordains, © quod 
« cauſe omnium mercatorum et incolarum regni Scotiz extra regnum 
te decedentium, debent tractari coram ſuis ordinariis infra regnum a 
« quibus ſua teſtamenta confirmantur ; non obſtante quod quædam ex 
« bonis hujuſmodi decedentium, tempore ſut obitus fuerunt in An- 
« glia, vel in partibus tranſmarinis.“ Steuart, in his Anſwers, voc. 
Strangers, lays it down, “ that mobilia or nomina in this country, be- 
<« longing to ſtrangers, do transfer according to the law of the country 
« where the owner reſides and dies,” And Mr Erſkine, in the moſt 
poſitive terms, declares for the lex domicilii, b. 3. tit. 9. H 4.; as does 
Lord Kames, Prin. of Eq. b. 3. c. 8. § 3. 

Nor are the deciſions of the Court of a different tendency. That 
in the caſe of Purves was governed by the lex originis, which was of- 
ten not diſtinguiſhed by the dex domicilii, and not by the lex loci rei /ite ; 
which might alſo be ſaid of thoſe of Henderſon and Melville, if they 
had been in point, or had not related to heritage; as it may of thoſe 
of Craig and Lewis. | 

At the ſame time, it is to be obſerved how fatal thoſe deciſions, 
though conſidered as authorities for the /ex loci rei ſitæ, would be to 
the argument in favour of teſtate ſucceſſion; becauſe then that law 
would have prevailed againſt a will, and this being once admitted, 


the ſame efteR could not be denied to the lex domicile, 
| 5 D The 
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The caſcs of Biſſet, the Archbiſhop of Glaſgow, Dryden, and Gray, 
do not relate to ſucceſſion. But the deciſion, Brown contra Brown, 
28th November 1744, is directly in point, and in favour of the e 
domicili ; while that of Lorimer was in favour of the Ie origints, The 
firſt judgement in oppolition to the le domicilii was given in the caſe 
of Elcherſon. But it was founded on an erroneous opinion of Sir 
Dudley Rider, relative to the ſucceſſion of Alexander Lord Banff, 
e that his effecls ſituated in England mult be governed by the law of 
« that country.” The miſtake, however, was made known by the 
Lord Chancellor Thurlow's opinion in the caſe of Bruce, and muſt 


now for ever ceaſe to operate; 25th June 1788. 


The Lord Ordinary's interlocutor was the following: “ Finds, that 
« there is no ground for diſtinguiſhing between Scots and Engliſh 
effects; becauſe the ſucceſſion to a defunct's effects ought to be re- 
“ gulated, not by the different laws of the many different countries 
e in which theſe may happen to be locally fituated at the time of the 


death, but by the law of the domicil, and becauſe it has been in 


A 


* ſeveral caſes fo determined in England.” 


On adviſing a reclaiming petition and an{wers, the Court pronoun- 
ced this judgement : * Find, that the purtuer's claim of legitim can 
« in no degree affect the moveables not {ituated in Scotland at the 


« tjme of her father's death.“ 


A petition againſt this interlocutor having been preſented, and fol- 
lowed with anſwers, the Court appointed a hearing in preſence, 


By ſome of the Judges, who diſſented from the opinion of the ma- 
jority, it was obſerved, that in teſtamentary ſucceſſion there is no room 
for the preference of the le domicilii, which is founded on the preſump- 
ta voluntas, that is, the principle of ſucceſſion ab i!eato ; that the fic- 
tion of mobilia non habentia ſitum, (which is lo far reaſonable, that move- 
ables may be naturally ſuppoſed in !rar/itu to the owner's domicil, ſo 
as not to have a permanent tue abroad), being framed in aid of that 
preſumption, cannot operate againſt expreſs will; that as Mr Hog 
might by other means have defeated the claim of legitim, ſo he eſſect-— 
ed the ſame end, by placing the ſubject of it in a territory where no 
ſuch burden is known; that this excluſion of the legitim is ſimilar to 
what would have happened in former times in regard to the quot, by 
the tranſporting of moveables to a country where no ſuch cxaction 
prevailed ; or in the caſe of a local tax impoſed on goods, if they were 


removed to a different territory. 


The majority of the Court ſeemed to be of opinion, that the right 
of legitim, though during the father's lite it be ſubject to his power 
of defeating its object, yet that power not having been exerciſed, it 
becomes at his death the ſame perfect or abſolute right, as if it had 
never exiſted under ſuch a condition, and like any other right of pro- 
perty, ought to have its effect every where, 1 

he 
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The judgement of the Court, to which they afterwards adhered on 
adviſing a reclaiming petition and anſwers, was as follows. 


* The Lords find, that the ſucceſſion to the perſonal effects of the 
* deceaſed Mr Hog, wherever ſituated, muſt be regulated by the /ex 
dAomicilii, and therefore they alter the interlocutor reclaimed againſt: 
Find, that the petitioner's right of legitim extends to ſuch perſonal 
effects in England, or elſewhere, as well as in Scotland.“ 


Lord Ordinary, Dreghorn, AX. Szliciter-General, Wight, Jo. Clerk, Alt. Lord Atvicate, 
Dean of Faculty, C. Ferguſſm, M. Naſß. Clerk, Sinclair. | 


8. 


No CLXXXVI. June 7. 1791. 


REBECCA HOO, 


AGAINST 


THOMAS HOG. 


LEGITIM,—IMPLIED ASSIGNATION,—One or more of the children in 
familia having renounced the legitim, their ſhares fall to thoſe who have 
not renounced. 


T HE. father of Thomas and Rebecca Hog had fix children, three 
ſons, of whom Thomas was the eldeſt, and two daughters, be- 
fide Rebecca, On the younger ſons and the daughters he made pro- 
viſions; and from all of them, except Rebecca, baving given the ſe- 
curities in his lifetime, he received diſcharges, and renunciations of 
their legitim. Rebecca had offended him by her marriage; and tho' 
he intended to make her portion equal to that of her ſiſters, who had 
married with his approbation, he did not chuſe to advance it to her, 
or ſettle it irrevocably during his life; by which means ſhe had not 
the occaſion of renouncing her legitim, as all the reſt had done. 

On the death of the father, two of the other children being prede- 
ceaſed, it came to be a queſtion between Rebecca, and Thomas his 
heir, who was alſo his general diſponee, whether ſhe, who alone had 


not renounced her legitim, and who now repudiated the proviſion 
deſtined 
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deſtined for her by her father, was intitled, unqueſticankly contrary 
to his intention, to claim a full half of his moveables under that de- 
nomination, or only one third of ſuch half, while the ſhares of the 
other two ſurviving children accreſced by their renunciation to Tho- 
mas, in the room of his father. In an action at the inſtance of Re- 


| becca, to enforce her claim to the half of the moveables, the 


Pleaded : The preſent queſtion relates to the effect of the renuncia- 
tion of legitim by a part of the children entitled to it, whether the fa- 
ther is to be conſidered as having purchaſed their ſhares, fo as pro- 
portionally to encreaſe the dead's part, or to give him, as coming in- 
to their place by implied aſſignment, the abſolute power of diſpoſal 
of them; or if the portions of the renouncers, ſtill remaining in the 
ſame ſituation as the reſt of the legitim, will fall to the child or chil- 
dren who have not ſo renounced. | 

The legitim reſembles a right of property. Though a huſband, 
from his power of adminiſtration, may waſte the goods in commu- 
nion, in the ſame way as any other part of his fortune, and ſo impair 
or annihilate the ſubject of the legitim ; yet he cannot, by a teſta- 
mentary deed, or even by a deed inter wivos, if calculated for that 


end, diſappoint his children of their ſhares, which they take, not as in 


right of ſucceſſion, but proprio jure. 
When a father, in giving portions to his children, obtains a re- 


nunciation of the legitim, it is plainly nothing but a tranſaction, by 
which they receive their ſhares, or what is held as equivalent, by an- 
ticipation, the fund for diviſion as at the father's death being thus 
proportionally diminiſhed. If, therefore, the father's diſponee were 
then entitled to claim the ſhares of the children who had renounced, 
the conſequence would be, that having been already advanced by the 
father, they would be doubly paid. For in ſuch a caſe there could 


be no room for collation ; the law not IIA collation by a diſ- 
ponee. 


Nay, were the effect of this renunciation, or of a virtual aſſigna— 
tion to the father, of the ſhares renounced, ſuch as to ſeparate the re- 


nouncers proportions from the reſt of the legitim, they would ſtill be 


comprehended among his moveables, and ſuffer the diviſion belonging 


to that aggregate fund. 
The effect of renunciation of legitim is therefore the ſame as that 


of the death of the renouncer; ſo that if all the children renounce, 


the whole goods in communion become dead's part, or fall alſo under 


the jus reliftz ; and if only ſome of the children be thus forisfamilia- 
red, the whole legitim muſt be drawn by ſuch as remain in familia, 
In the ſame manner, when a wife renounces her jus relidtæ, this, in- 
ſtead of encreaſing ſolely the powers of the huſband, renders the ſab- 
ject of it liable to the legal diviſion between father and children. 
Accordingly, in the i/fruFons framed in 1666, for the guidance 
of the Commiſſaries in the confirmation of teſtaments, the dead's part 
is always held as either a half or a third of the free gear, no idea, it is 
plain, being entertained of increaſing the dead's part by tranſact- 


ing with the children; for then it would hardly have paſſed unnoti- 
ced 


” 
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ced by thoſe dignitaries of the church, who were both the framers of 
the inſtructions, and the very perſons to whom the guet was payable. 
And it is allo clearly there laid down, that in the caſe of all the chil- 
dren being forisfamiliated, the diviſion ſhould be bipartite ; whereas, 
were the father to ſtand in their place, it would rather be tripartite, as 
he would be intitled to two thirds. 

All the other authorities of our law equally coincide in eftabliſhing 
the fame doctrine ; and ſome, by implication or by analogy, as Niſ- 
bets contra Nitbet, 18th January 1726, Kilker. ; Falcon. 22d February 
1749, Martin contra Agnew ; Fac. Coll. 7th January 1762, Jervey 
contra Watt: And ſome of then directly, as Stair, b. 3. tit. 8. & 46. ; 
Bankton, b. 3. tit. 8. H 15.; Erſkine, b. 3. tit. 9. H 23.; Stair, 17th 
February 1671, Macgill contra Viſcount of Oxenford ; Dict. voc. Le- 
gitim, June 1728, Henderſon contra Henderſon, 29th July 1768, Sin- 
clair contra Sinclair. 


Anſwered: The legal diviſion of a defunct's moveable eſtate may 
be properly denoted by faying, that the wife receives a half, if there 
be no claim for legitim, and the children a half when the jus relicte 
is not claimed. When, therefore, a wife relinquithes her jus reliftz, 
or when the whole of the children renounce the legitim, the legal di- 
viſion is neceſſarily bipartite, the claim of jus reli in the one caſe, 
and of legitim in the other, being extinguiſhed, But if the right of 
legitim has been renounced by only a part of the children, that claim 
ſtill ſubſiſts, and by conſequence produces a tripartite diviſion, Thoſe 
however, who have not renounced, can only have a title to their re- 
ſpective ſhares ; and when theſe are obtained, they ſuffer no loſs from 
the diſpoſal of the ſhares of thoſe who have renounced, 

The caſe 1s the ſame as if a father, for value given by him, were 
to ſtipulate with one of his children, that he ſhould apply in a cer- 
tain manner his portion of the legitim, or that he ſhould allow a no- 
minee of the father's to draw it in his ſtead ; a bargain to which it is 
plain neither the relict nor the reſt of the children could make any 
legal objection. It is, beſides, obviouſly equitable, that a father who 
gives for his child's renunciation a value which is abſolutely his own, 
{o that he may employ it in any other way he chuſes, ſhould reap the 
benefit of his purchaſe, which indeed is alſo a catual benefit, depen- 
dent on the child's ſurviving. | 

The idea of a ſhare's being thus twice drawn, as if collation were then 
excluded, is erroneous ; becauſe a diſponee, as well as a child, would 
be bound to collate; and, at any rate, the hardihip would be no 
oreater than if the father had exerted his power 1n another way, by 
declaring, that notwithſtanding the payment of a proviſion, the child 
{hould remain in fam. 

With reſpect to the authorities quoted by the claimant, the caſes of 
Niſber and of Jervey reſpect the renunciation of the jus relife, which 
it is admitted does not convey the right to the huſband. 

In thoſe of Macgill, of Sinclair, aud of Martin, the natural pre- 
ſumption was, that the father willed the thares of the renouncers to 
accrelce to the reſt of the children; and every caſe of this kind is a 
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2 


ſu·ſtio voluntatis, The caſe of Henderſon, where a renouncer's ſhare 


was found to accreſce to the children not renouncing, contrary to the 
father's will, therefore 1s, and that alone, favourable to the claimant's 
lea. | | 
g The right of children to conqueſt is extremely ſimilar to the legi- 
tim; and the idea, if a juſt one, of renunciation having the ſame ef- 
fect as the death of the renouncer, ſhould apply not leſs to conqueſt 
than to legitim. But in regard to the former, it has been repeatedly 
found, that a renouncer's ſhare did not accrefce to thoſe who had not 
renounced, but became at the father's diſpoſal; Allardice contra 
Smart, 1720; Threipland, Sinclair contra Sinclair, 1768 ; Dirleton, 
voce Executry. 


The Lord Ordinary pronounced an interlocutor, in ſubſtance as 
follows. | 


« Finds, that when a father takes a diſcharge and renunciation of 
« the legitim from one of his children, no us. gue/itum ariſes to the 
„ other children therefrom, the tranſaction being res inter alios acta 
« as to them; ſo that the father has abſolute power over ſuch diſ- 
« charge and renunciation, and may cancel or burn it when he in- 
« clines: Finds, that the ſame power muſt be competent to his 
« heir or univerſal diſponee, who has right to it from him; or, with- 
« out deſtroying the deed, he may wave the exception which it af- 
„ fords him againſt the renouncer, and admit him to the legitim, to 
« which the other children have not a title to object, but only to in- 
« {iſt for collation, if that has not been diſcharged by the expreſs or 
« implied will of the father : Finds, that there is nothing in law or 
« reaſon to diſable the child from aſſigning, in the father's lifetime, 
< his eventual right to the legitim, either to the father or to any o- 
« ther perſon ; and that if any other perſon claims upon ſuch aflig- 
« nation, he muſt collate what the child has received in the father's 
« lifetime ; but chat if the father's heir or diſponee claims upon ſuch 
« aſſignation, he will not be obliged to collate, becauſe the father can 
« diſcharge the obligation to collate ; and ſuch diſcharge is implied 
« from his having taken the aſſignation to himſelf : Finds, that a 
« diſcharge and renunciation granted by a child ought to have the 
« ſame effect as if an expreſs aſſignation had been granted; the mean- 
« ing of the parties being clear, and the omiſſion of the aſſignation 
« being probably owing to its being deemed unneceſlary, and to the 
« ſeeming impropriety of granting an atlignation to a man who can 
« never himſelf uſe it in his lifetime: Finds, that it has been twice 
« adjudged by this Court, and by the Houſe of Lords, that ſuch diſ- 
« charge and renunciation as to conqueſt will operate in favour of 
« the father and his heir, and not in favour of the child or children 
« not renouncing : And tho' it 1s admitted in one of theſe two caſes, 
« that the contrary would hold as to the legitim, finds, that no ſo- 
“lid reaſon is aſſigned for making the diſtinction: On theſe grounds, 
« finds, that the renunciation of the other children cannot avail the 
“ purſuer, 
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« purſuer, but muſt operate in favour of their father, who obtained 
« it, and his heir, the defender.” 


Afterwards the Lord Ordinary took the cauſe to report on memo- 
rials, and the Court pronounced the following judgement. 


Find, that the renunciations of the claim of legitim by the other 
« younger children of the deceaſed Mr Hog operated in favour of 
the purſuer, Mrs Rebecca Hog, and has the ſame effect as the na- 
e tural death of the renouncers would have had; and as the is the 
„only younger child who did not renounce, find her intitled to the 
« whole legitim, being one half of the free perſonal eſtate belonging 
& to her father at the time of his deceaſe.“ 


The defender reclaimed ; but the Court, on adviſing his petition, 
with anſwers, adhered to their interlocutor. 


Reporter, Lord Dreghorn. Act. Lord Advocate, Solicitor-General, Might, J. Clerk. 
Alt. Dean :f Faculty, C. Ferguſſon, M. Rofc. Clerk, Sinclair. 


8. 


No CLXXXVII. June 29. 1791, 


JAMES OGILVIE, 


AGAINST 


THOMAS WINGATE. 


Kino, —CoMPETITION,—HYPOTHEC.—A landlord, in virlue of the 
hypothec, how far preferable, in a competition with the officers of the re- 
venue, ſuing fot recovery of a debt due to the Crown, 


O 11th July 1781, James Ogilvie, a collector of the exciſe, ob- 

tained a decree from the juſtices of the peace, againſt one Bur- 
geſs, a tenant of Thomas Wingate's, for payment of certain diſtillery- 
duties. It contained the uſual authority for poinding, rouping, and 


ſelling the goods belonging to the defender. f 
| 0 
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No farther ſteps, however, were taken at that time; and on zoth 
July following, the Sheriff of the county, at Mr Wingate's inſtance, 
awarded a ſequeſtration of the effects of Burgeſs, as his tenant, for 
the rents ſecured by the hypothec. | 

A ſale of the effects was afterwards ordered on 1oth Auguſt ; but 
before the ſale, an officer of exciſe, acting under the authority of Mr 
Ogilvie, took a proteſt, wherein, after narrating the judgement which 
had been obtained on 11th July, he“ arreſted the effects under ſale, 
„and prohibited Thomas Wingate, and all others, from intermed- 
« dling with them until the ſums due to the Crown were paid.“ 

In this manner a competition aroſe between Mr Ogilvie and Mr 
Wingate, In ſupport of Mr Ogilvie's claim of preference, it was 


Pleaded: At the Unicn of the kingdoms in 1707, though the mu- 
nicipal regulations of each country were preſerved entire, it was in- 
tended that the laws relating to government and revenue ſhould be the 
ſame in both. | 

For this purpoſe it was provided, that in both parts of the united 
kingdom, trade ſhonld receive the ſame encouragements, and be liable 
ro the ſame prohibitions and reſtrictions ; that the laws reſpecting the 
cuſtoms and exciſe thould be the ſame; and that the Court of Exche- 
quer, to be eſtabliſhed in Scotland after the model of the Englith 
one, ſhould proceed upon the ſame rules, and with the ſame authority 
and effect; 6th, 18th, and 19th articles of the Union, 6th Anne, c. 26. 

It was farther provided, that the recogniſances, and other ſecuri— 
ties taken by the Judges in the Scots Court of Exchequer, ſhould 
have the full force of thoſe taken in England, according to the true 
meaning of the ſtatute of Henry VIII. and any other ſubſequent {ta- 
tute ; that the Crown ſhould enjoy the ſame preference in all ſuits and 
proceedings, according. to the ſtatute 33d Henry VIIL and by the 
uſage of the Court of Exchequer in England; and “ that the bodies; 
« as well as the lands and tenements, debts, credits, ſpecialties, goods, 
« chattles, and perſonal eſtates, of all debtors, or accountants to the 
« Crown, or their debtors in Scotland, ſhould be liable, by extent, in- 
« quiſition, and ſeizures, or by any other proceſs, ways, or means, to 
« the payment of ſaid debts, duties, and revenues, to the Crown, in 
„ ſuch and the ſame manner and form as is uſed in the Court of Ex- 
« chequer in England in ſimilar caſes;“ 6th Anne, c. 26. § 6. 

The only diſtinction which was allowed to remain between the 
laws of the two countries, in relation to the prerogative proceſs of the 
Crown, is confined to the caſe of real eſtates, in Scotland; with regard 
to which the Scots law 1s declared to be {till in force. And thus, in 
every queſtion reſpecting moveables, or what in England is called per- 


onal eftate, the rule eſtabliſhed by the 33d of Henry VIII. and the 


ſubſequent enactments of the Engliſh parliament before the Union, 
mult be equally binding on both fides of the Tweed; 6th Anne, c. 26. 


be | 
By the ſtatute of Henry VIII. 5 4. it is provided, © That if any 
« ſuit be commenced or taken, or any proceſs be hereafter awarded 
for the King, for recovery of any of the King's debts, that the ſame 
| « ſuit 
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“ ſuit and proceſs {hall be preferred before any other perſon or per- 
* ſons; and that the King ſhall have firſt execution againſt any de- 
* fendants, of and for his ſaid effects, before any other perſons, as 
„always that the ſaid ſuit be taken and commenced, or proceſs a- 
„ warded, at the ſuit of the King, before judgement given for the 
* ſaid perſon or perſons.” | 

The application of theſe enactments is often attended with difficul- 
ty, from the uſe of the peculiar terms of the Engliſh law. But in 
ſach caſes recourſe muſt be had to analogy; and the ſame effect which 
in England 1s given to any particular right ought to be imparted to 
thoſe in Scotland which have the neareſt reſemblance to it; Kames's 
Elucidations, p. 382. 

In England, the preference to the Crown can only be excluded by a 
complete alienation, or a voluntary ſecurity followed with poſſeſſion. 
Hence a landlord in England, unleſs he has, by legal execution, ap- 
propriated the effects of his tenant for the rents due to him, is poit- 

oned to the Crown. A landlord, therefore, in Scotland, ought to be 
in the ſame ſituation; the exception as to real rights confirming in 
other inſtances the general rule; King ver/us Cotton, Parker's Re- 
ports, p. 112. 

If we conſider the origin and general nature of thoſe remedies 
which the landlords of the two countries have for the recovery of their 
rents, the ſimilarity is very remarkable. A diſtreſs, as in England 
the landlord's remedy 1s termed, 1s held to be © in the nature of a 
« pledge by the operation of the law,” being derived from the Ro- 
man juriſprudence ; Bacon's Abridgement, voc. Diſtreſs, The Scots 
laudlord's right of preference 1s traced to the ſaine ſource, and for 
ſome time ſeems to have gone under-the ſame name, until after the 
inſtitution of the College of Juſtice, when the modern term of 27 
tbec was given to it; Stair, book 4. tit. 25. F 15.; Stat. 7. Rob. I.; 
Blackſtone, vol. 3. p. 14. 1. 9. D. De pignorat. act.; Bankton, vol. 1. 
p- 383. 398. 

It is true, that ſome of our lawyers have confidered the landlord's 
intereſt in the effects of his tenant as a right of property ariſing from 
the rule, Jod ſolo ſatum ſolo cedit. But that this rule fails here in its 
application, is evident in the caſe of cattle and other ſtocking brought 
upon the lands, and in that of the inveda et lata, in the leaſe of 
ſubjets unconnected with a farm. The circumſtance, too, of its 
being incompetent for a Scots landlord to recover the immediate pro- 
duce of the farm, after the elapſing of three months from the term of 
payment, and the cattle and other flocking, after they have been 
bona fide delivered to a purchaſer, is quite incompatible with every idea 
of that ſort. 

Indeed the remedies given to the Engliſh landlord appear to be 
much more efficacious than thoſe which our law affords: He may 
retain the effects of his tenant until the whole arrears are difcharged ; 
while in Scotland, with the exception of the corn, which, as long as 
it remains on the lands, is hypothecated for the rents of that year of 
which it is the produce, the landlord's right of retention 1s limited to 
the rent of one year. An Engliſh landlord, without any judicial au- 
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thority, has the power of ſelling his tenant's effects, a liberty which 
our lav does not permit; 8th Anne, c. 14. ; Geo. II. c. 19. 

Anfecred : The preſent caſe falls within the meaning of the excep- 
tion in the ſtatute th Anne, with regard to real gſtates. In vain 
would a creditor in Scotland obtain a ſecurity over the lands of his 
debtor, if at any time the officers of the Crown might exclude him, 
or, what is the ſame thing, the hypothecary privilege of his debtor, 
by which alone he is enabled to appropriate the produce of the lands 
for his payment. 

2. Although by the Union the government of both kingdoms be— 
came the ſame, the peculiar laws and uſages of each were in general 
preſerved entire. Any law, therefore, applicable to both countries, 
though intitled to the fame force in each of them, muſt be applied 
according to their reſpective municipal inſtitutions; and where any 
part of the law of the one has been impoſed on the other, it muſt o- 
perate agreeably to the conſtitution of the kingdom where it is to 
have effect, and muſt take the different objects of law, as there eſta- 
bliſned and defined, without changing their nature. | 

If the rights of the landlords in both countries were the ſame, 
though known by different names, it would no doubt follow, that if 
the landlords in England were excluded by the prerogative proceſs of 
the Crown, as defined by the ſtatute of 33d Henry VIII. the land- 
lords of Scotland, in conſequence of the extenſion of that law at the 
Union, ſhould in like manner be excluded. -It might even be admit- 
ted, that though theſe rights were not entirely -the ſame, yet if the 
reſemblance between them was nearer than between the right of the 
Scots landlords, and thoſe of a ſimilar nature which are in Englend 
diſregarded in a competition with the Crown, the concluſion would 
He the ſame. But neither of theſe propoſitions can with any juitice 
be maintained, | 

The privileges of the Scots landlord are derived fron the common 
Jaw, which holds, that the produce of the ground, and by analogy 
-the cattle and other ſtocking upon it, are his property, or at leaſt 
that he has ſuch a real right or lien in them as precludes the tenant from 
ſelling them till the rent is paid. And the limitations of this general 
rule are to be found in peculiar enactments, or in the ſubſequent uſage, 
which, by following out the views of the legiſlature, have reconciled 
this privilege to the intereſts of commerce, and a more improved ſtate 
of ſociety ; Reg. Maj. lib. 4. c. 22.; Stat. Dav. Il. c. 5. 7. ; Act 1469, 
c. 36. ; Sir George Mackenzie's Obſervations ; Durie, 11th July 1628, 
Ednam contra the Laird; July 1726, Richardſon; Kames, Law-Tracts, 
4. Elucidations, article 10. p. 70. ; Inſtit. lib. 2, tit. 2. F 32. Stair, 
b. 1. tit. 13. F 15. b. 4. tit. 25.; Bankt. b. 1. tit. 17.; Erſkine, b. 2. 
tit. 6. § 56. 57. 

lu England again, the common law afforded to a landiord only a 
right of diſtreſs, or of mpounding his tenant's effects, while they re- 
mained on the farm, without preventing a voluntary ſale by the te- 
nant, or the prior diligence of his other creditors. So ſtood the law of 


England in the reign of Henry VIII. and ſo it continued to ſtand at 
| the 
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the date of the Union, fo that the preference of the Crown in a queſ- 
tion with the landlord could not admit of any doubt. By the later 
ſtatutes, which however cannot affect the preſent queltion, although 
from their giving a power of recovery and of ſale, the remedy by 
diſtreſs is rendered more efficacious than formerly, the nature of it 
{till remains the ſame ; the landlord having no real lien in the effects, 
bur merely a right of action founded on theſe ſtatutes ; 2. Ventris, 
p. 268.; Park, 122. ; Jacob, voc. Diſtreſs; Blackſtone, b. 3. c. 1. 1. 
vol. 3. p. 6.; Parker's Reports, p. 121. 

The ſituation of a Scots landlord, more reſembles that of the fur- 
niſher of repairs to a {hip in a foreign port, to whom, by the act of the 
law, the ſhip 1s held to be impledged. In ſuch a caſe, the prerogative 
of the Crown ceaſes, as indeed it ſeems to do in every caſe, where the 
competitor, before the commencement of the ſuit, has acquired a real 
intereſt, or, as it is called, a ſpecial property, in the effects. In a compe- 
tition with—a factor, —a manufacturer, —or a carrier, whoſe intereſt in 
the goods intruſted to their care is not more ample than that of a Scots 
landlord in the effects of his tenant, the Crown bas no preference. In 
the ſame manner, it might alſo be obſerved, the aſſignees under an 
Engliſh commiſſion of bankruptcy exclude the right of diſtreſs as well 
as the prerogative proceſs of the Crown; but in Scotland, a landlord 
excludes the factor named under the Scots bankrupt ſtatutes; Parker's 
Reports, p. 119, 10th Augult 1781, Buchan contra Niſbet, 


Atter giving one judgement in favour of the landlord, the Lord Or- 
dinary took the caſe to report on informations. 


The informations were followed by a hearing. Caſes were alſo made 
up, and the opinions of eminent Engliſh counſel obtained, which. 
however were not ſatisfactory. 


Some of the Judges ſeemed to think, that the landlord's claim was 
ſtrongly founded in the exception with regard to real eitates. The 
judgement of the Court, however, which was nearly unanimous, did 
not ſeem to reſt there, but on the nature of the Scots hypothec com- 
pared to the right of diſtreſs in England ; all the Judges being of opi- 
nion, agreeably to the ſentiments expreſſed by Lord Hardwick, in the 
caſe of Gordon againſt Park, referred to in Lord Kames's Elucida- 
tions, /oc. ſup. cit. that in the conſtruction of ſuch a law as that of 
6th Anne, which transfers an Engliſh ſtatute to Scotland, without ap- 
plying the principle of it to the terms known in the Scots law, regard 
was to be had to analogy, ſo as to give the ſame effect in both coun- 
tries, to thoſe rights which are either the ſame, or have a very cloſe 


reſemblance. 


Such of the Judges as diſapproved of the judgement, were of opi- 
nion, that the difference between the ſituation of the landlords in the 
two kingdoms, was not ſo great as to juſtify the giving of ſo impor- 


rant a preference to the Scots landlord. 
The 
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The interlocutor was in theſe terms, 


Ihe Lords find, © that the landlord's right of hypothec over the 

* crop and ſtocking of his tenant, cannot be defeated by the prero- 
_ * oative proceſs of the Crown, in virtue of the ſtatute of the 33d 
« year of the reign of Henry VIII. as extended to Scotland, by the 
articles of Union, and the act of parliament the 6th of Queen 
Anne. | | 


After adviſing a reclaiming petition, which was followed with an- 
{wers, | | 


The Lords adhered to the judgement above recited. 


Reporter, Lord Herder land. AQ. King's Counſel, Abercrombys Alt. Dean of Faculty. 
Wight, Cathcart. Clerk, Mitchelſor. | | 


C. 


No CLXXXVIII. 
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Noe CLLXXXVIII. | November 15. 1791. 


YORK-BUILDINGS COMPANY, 


429 A1 


MARTIN, STONE, and FOOTE. 


PERSONAL OBJECTION.,—Bonds having been iſſued in a form calcu- 
lated for ready currency, and apparently free from exception ; the ex- 
ceptio non numeratæ pecuniæ, though good againſt thoſe who firſt 
obtained them, not competent againſt their aſſignees. 


FT: York-buildings Company, about ſixty years ago, as a re- 


ſource for procuring money, iſſued bonds to a large amount, 
for ſums far exceeding the value obtained for them. They 
were in the following form, being transferable by indorſe- 

ment, and ſimilar to thoſe of the Eaſt-India Company: 
e The Governor and Company of Undertakers for raiſing Thames 
« water in York Buildings, do hereby oblige themſelves and their 
<« ſucceſlors, to pay unto his execu- 
„ tors, adminiſtrators, or aſſigns, by indorſement hereon, One hun- 
5 G « dred 
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« dred pounds, with intereſt at the rate of per centum per an- 
„ 71, on the day of for the true pay- 
% ment whereof, they bind themſelves and their ſacceſſors in the pe- 
« nal ſum of Two hundred Pounds. London, the day of 

« By order of the Court of Aſſiſtants.“ 

Each bond was ſigned by the Company's caſhier, ſealed with the 
Company's teal, and made payable to one of their officers, who put 
his name on the back of it; in which ſtate it was delivered to the 
original creditor, having, in a few inſtances, the indorſement filled up, 
but in general it was left blank, as it ſtill remains. 

In the ranking of the creditors of the C .ompany, claims were made 
on thoſe bonds, which had paſſed through a variety of hands. To 
theſe claims it was, on the part of the Company, 


Ole Hed That the exceptio non numerate pecune, which would have 
good againſt the cedents, was equally competent againſt the athgnees. 


Anſwered: The form and manner in which the Company iſftuecl 
their bonds, as circulating ſecurities transferable without embarrail- 
ment, evinced their intention to obtain the ad vantage of rendering 
them marketable in Exchange Alley, like India bonds or Government 
ſtock; and having thus gained their end,; they are barred per/onalt cx- 
ceptione from diſputing that privilege, on the faich of which the ac- 
quiſition of the bonds was made. 

If, then, the Company would otherwiſe have had the right of 

oppoſing to an athgnee any exceptions applicable to the cedent, they 
mult be preſumed 1 to have renounced that right, For every man may 
renounce a legal intereit or privilege, if no injury reſult to third par- 
ties. Thus, formerly, in the caſe of blank bonds, the granter was 
underſtood to have renounced all pleas of compenſation prior to the 
date, though, at the ſame time, the right of his other creditors re- 
mained entire. 

In ſome inſtances, the negotiability of obligations, it is true, has 
been authoriſed by particular ſtatutes. But this was not neceſſary; for 
it might have been equally eſtabliſhed by uſage; as has happened in re- 
ſpect of India bonds, which have thence acquired the ſame currency. 
Nor ſhould the bonds in queſtion be thought to have received a leſs 
ſanclion from the public acquieſcence during ſo long a period of time. 


Replied : The general rule of law is, that every plea which would 
have efte& againſt a is: {hall be equaliy effectual againſt the aſ- 
ſignee. 

elk the bonds or obligations granted by the South-Sea Compotiy be 
aſſignable by indorſement, and negotiable like bills of exchange, or if 
thoſe of the Bank of England be in a fimilar ſituation, it is, becauſe 
that privilege was conferred on thoſe companies by ſpecial acts of par- 
liament; 5th William and Mary, cap. 20. § 29. ; gth Annæ, cap. 21. 
927. But the Vork- buildings Company never obtained any ſuch pri- 


vilege. | 
Nor, 
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Nor, from the manner in which the bonds are framed, does any 
perſonal exception ariſe to bar the preſent plea, The indorſement 
is a ſhort form of aſſignation; but its brevity will not exempt the 
aſſignees from the uſual obligations. Indeed the managers of the 
company had no power to iſſue bonds in any ſuch irregular or illegal 
made, as to create a damage to the company, or to make that a juſt 
debt, which in reality was not uit. 

The objection, of no true value being given for the bonds, is of + 
different nature from the plea of compenſation, held to be renounced 
in the caſe of blank bonds. Nay, it is ſuch as could not have been 
relinquiſhed even by the company in a body; nor, in the caſe of a 
ſingle perſon, could it be renounced by the individual himſelt. 
For if a bond be granted for more than the money truly advanced, 
the tranſaction becomes uſurious. In this view, indeed, the point of 
negotiability is, in a great meaſure, ſuperſeded, as that objection 
would be competent even againſt a bill of exchange, if uſed out ot 
the ordinary courſe of commerce; Bankten, b. 1. tit. 13. H 17. 


The Lords “ found, that the Lork- buildings Company, having, 
& in the year 1731, and at other periods, iſſued bonds payable to a 
« clerk of the Company, or his athgns, by indorſement, any holder 
&« of the ſaid bonds, whoſe name was afterwards filled up in the blank 
« indor{ſation, as the aſſignee of the ſaid nominal obligee, for value 
c received, muſt be preſumed to have acquired ſuch bond fairly, 
« and muſt be held as a juſt and lawful creditor for the full con- 
« rents thereof; and that the Company are not intitled to plead 
“ any defence againſt his demand, ariſing either from the form of 
« the ſecurity, or from latent objections againſt other perſons who 
% may formerly have been poſſeſſed of the ſaid bond, but whoſe 
<< names do not appear on the face of the bond or indorſation.“ 


For the York-buildings Company, M. Re/7, et alii, Alt. Maconochie, et alii. Clerx, 
Celgubaun. | 
8. 
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Ne CL XXXIX. November 1 5. 1791. 


GEORGE HALDANE, and others, 


AGAINST 


CHARLETON PALMER. 


RANKING AND SALE.— decree of ſale, at the ſuit of an apparent heir, 
ts only held as an adjudication for the creditors of the anceſtor, where it 


tir within year and day of the firſt effeftual adjudication. 


1* the month of September 1775, a decree of adjudication was ob- 
tained by Charleton Palmer againſt the lands of Grange. And it 
afterwards became the firſt effectual one, by a charge againſt the ſu- 
perior of the lands. | | 

Before this, however, and in the month of June 1775, a ſummons 
of ſale was inſtituted by the apparent heir of the debtor; though the 
lands were not ſold for many years after. In the mean while, ſeveral 
adjudications were led, and among others, one at the ſuit of Mr 
Haldane, in the year 1778. | 

In the ranking of the creditors, it was contended by Mr Haldane, 
and thoſe creditors whoſe adjudications were not within year and 
day of the firſt effectual one, that the ſummons of ſale, at the inſtance 
of the apparent heir, was to be conſidered as an adjudication for the 
whole creditors, and conſequently that the whole were to be ranked 
pari paſſu. In ſupport of this argument, Mr Haldane 


Pleaded : The law conſiders an apparent heir bringing his anceſ- 
tor's eſtate to a ſale, as a truſtee for the creditors of the anceſtor. On 
this principle it was found, with regard to the lands in queſ- 
tion now ſold *, that the ſummons of ſale, by the apparent heir, 
barred a ſimilar action at the ſuit of the creditors. For the ſame 
reaſon, it ſhould ſeem, that, pending the ſale, the creditors were not 
obliged to uſe any diligence for attaching the lands; as -was found, 
29th January 1748, Irvings. 

In that caſe, indeed, the decree of ſale was within year and day of 
the firſt effectual adjudication. But it would be unreaſonable, if the 
intereſt of the creditors were to depend on an event not in their power, 
and ſo entirely arbitrary. As in a voluntary truſt, no creditor, by 
ſeparate meaſures, can ſecure a preference over the reſt; ſo in thoſe 
eſtabliſhed by ſtatute the ſame rule muſt hold, otherwiſe the regula- 


* 5th March 1776, not yet collected. f 
| tion, 
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tion, inſtead of being beneficial to creditors, would prove a ſnare to 
thoſe who relied on it. 

Indeed, after a ſummons of ſale, the matter becoming litigious, no 
ſtep can be taken by one creditor to the excluſion of the reſt; Er- 
{kine, b. 2. tit. 12. § 65. | 


Anſwered: Prior to the enactment of 1661, the creditor who ob- 
tained the firſt decree of adjudication, was entitled to an excluſive 
preference; and although the general rule was then departed from 
in favour of thoſe creditors who led adjudications within year and 
day of the firſt eſfectual one, it remained, in other reſpects, unalter- 
ed. 1 | 

Before the commencement of the ſummons of ſale, therefore, the 
Grit effectual adjudger in this caſe had a jus gue/itum, which could 
not be taken away. Actions of tale indeed inſtituted by apparent 
heirs, as being attended with leſs expence, are preferred to thoſe at 
the ſuit of creditors, but there 1s nothing to prevent an attach- 
ment of the lands within year and day of the firſt effectual adjudi- 
cation in the ſame manner as before; and conſequently, if any of 
the creditors omitted to do this, they have no right to complain; 
Bankton, vol. 2. p. 240. 

In caſes, it is true, where the decree of ſale has taken place within 
year and day of the firſt effectual adjudication, it ſeems to have been 
juſtly determined that the creditors thould be admitted to a rateable 
diſtribution; otherwiſe, from the act of the heir, much injuſtice might 
enſue. But the principle of that deciſion is not applicable to the pre- 
ſent caſe. The ſuppoſition, too, of any parallel between voluntary and 
legal truſts, is equally erroneous. 

Were an action of ſale by an apparent heir ſuppoſed to be equiva- 
lent to an action of adjudication for the creditors at large, it mult {till 
be obſerved, that it is not the date of the ſummons in either caſe, 
but that of the decree, which regulates the preference. Befides, the 
caſes are in no reſpect ſimilar. An apparent heir bringing his anceſ- 
tor's eſtate to ſale, is ſo far held to be a truſtee for the creditors, that 
every thing he does equally redounds to their advantage as to his 
own. But although, in this manner, the creditors reap the benefit 
of what the heir does, it does not follow that the heir, for their bene- 
fit, thould be held to have done-what he has omitted to do. 

As to the maxim pendente lite, the effect of it is to prevent the 
granting of voluntary rights, and not to tie up the hands of compe- 
ting creditors; Fac. Coll. 12th July 1785, Mathe contra Smith. 


This queſtion being reported on informations, 


The Lords unanimoufly found, That, in the circumſtances of this 
caſe, the creditors were preterable according to the diligences uſed by 
them reſpectively, : 


Lord Reporter, Halles. For Palmer, W. Craig. Alt. Vercrenhy. Sinclair, Cert, 
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No CXC. November 17. 1791. 


The MINISTER, HERITORS, and KIRK-SESSION of DALRY, 


AGAINST 


JOHN NEWAL, and others. 


SOCIETY.—T he beritors and lirk -ſeffion of a pariſh, in reſpect to a cha- 
ritable fund under their adminiſtration, intitled to ſue and defend as a 


corporate body. 


BovT the middle of the laſt century, a large ſum of money was 
bequeathed for the purpoſe of erecting a free grammar-ſchool in 
the parith of Dalry. There was a nomination of truſtees for mana- 
ging the fund; but as none of them had ever acted, the adminiſtra- 
Gon was aſſumed by the heritors and kirk-ſeſſion. 
Mr Newal having borrowed a part of the money, for which he 
granted his bond to them, they obtained a decree of conſtitution, 
and deduced an adjudication againſt his eſtate. 


It was afterwards objected to the validity of the adjudication, that 
theſe proceſſes were incompetent, having been carried on at the in- 
ſtance of the heritors and kirk-ſeſhon as a public body, whereas, not 
being incorporated, they ought to have ſued individually. But 


The opinion of the Court being, that, from the nature of the caſe, 
the heritors and kirk-ſethon were neceſſarily to be conſidered as a bo- 


dy corporate, 


The Lords repelled the objection. 


Reporter, Lord Dreghorn, Act. V. Ribertſon. Alt. D. Cathcart. Clerk, 
Meuz is. 
. | 8. 
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No CXCl. November 29. 1791. 


ANNE ELISABETH JANKOUSKA, alas GRIEVE. 
A SG 4 3 WM 1 


ANDREW ANDERSON, and others. 


TrRCE. — APPROBATE AND REPROBATE. —ACt 1681, c. 10. —The 
operation of this enatment excluded by any deed which Geras an intention 
of not with-holding the Terce. 


Rs JANKOUSKA, a native of Ruſlia, was married to Tamez 

Grieve, who was poſſeſſed of confiderable funds both in Ruſſia 

and in England, and was alſo proprietor of a ſmall landed eſtate in 
Scotland. 

Mr Grieve executed a ſettlement in the Engliſh form, giving to his 
wife, in caſe of her ſurviving him, an annuity of L. 800 out of his 
Ruſſian property, a houſe at Peterſham near London, and a ſum of 
L. 2000, ſecured by mortgage in England. He alſo directed his Scots 
eſtate to be ſold, and the price to be liferented by Mrs Grieve. But 
owing to the form of the deed, this laſt part of it became ineffectual. 

Mrs Jankoutka, therefore, claimed. a terce out of her huſband's 
lands in Scotland; but in this ſhe was oppoſed by Anderſon, and o- 
ther heirs of her huſband, who | 


Pleaded: To prevent exorbitant ſettlements in favour of wives, it 
was provided by the ſtatute of 1681, © That in all time coming, 
« where there {ſhall be a particular proviſion granted by a huſband in 
« favour of his wife, either in a contract of marriage, or ſome other 
« writ before or after the marriage, the wife {hall be thereby exclu- 
« ded from a terce out of any lands or annualrents belonging to her 
„ huſband, wnleſs it be expreſsly provided in the contract of marriage, 
& or other writ containing the ſaid proviſions, that the wife ſhall 
« have right to a terce by and attour the particular proviſions concei- 
% ved in her favour.” 

The preſent claim is in direct oppoſition to this enactment. II, 
indeed, the purſuer had rejected the ſettlements executed by her 
huſband, ſhe might doubtleſs have claimed her legal proviſions. 
But it would be now too late for her, were it cofiſiſtent with her 
intcreſt, to repudiate thoſe ſettlements. The intention of her hui: 
band reſpecting the diſpoſal of the Scots eſtate cannot be of any im- 


portance. Although, in the event of ſelling the lands, it was meant 
that 


398 DECISIONS OF THE No CXCI. 


a ac 


while the lands were unſold, ihe could claim any part of the rents: 
And befides, the ſettlement being, as to them, ineffectual and void, 
the caſe is to be viewed in the tame light as if it had never been in- 


tended ; Mackenzie's Obſervations on act 1681. 


that ſhe ſhould enjoy the liferent of the price, it docs not appear, that 


Anfwered : The enactment of 1681 impoſes no reſtraints on huſ- 
hands when executing deeds in tavour of their wives. It was wholly 
meant to prevent wives from demanding their legal as well as their 
conventional provitions, which they were formerly authoriſed to do, 
if not excluded by par cular ttpulations. And therefore, wherever 
it appears to have been the intention of the huſband that his wife 
{hould enjoy both, the ſtatute ought to be laid aſide as inapplicable. 

This is evident from the preamble of the ſtatute, which ſets forth, 
& That ſometimes, through the ignorance and inadvertence of wri- 
ce ters and notars, clauſes are inſert in contracts of marriage contain- 
ing provitions by hutbands in favour of their wives, without men- 
« tioning the terce that is due to them by law, or expreſſing the provi- 
« ſions to be granted in ſatisfaction of the terce, whereby occaſion is 
« p1ven to relits to claim a terce out of their huſbands eſtate by and 
« attour the proviſion conceived 1 in their favours, contrary to the mean- 
* ing of the parties-contrattors.” In the preſent caſe, it was intended, 
that the widow, during her life, ſhould enjoy what the produce of 
the Scots le, when converted into money, ſhould yield, although 
conſiderably exceeding the rents of the land. Nor could the huſband's 
will to admit his wife's claim of terce be more forcibly expreſſed, than 
by a deed giving to her a hferent of the whole. His heirs, therefore, 
mult cither ratify this ſettlement, or they muſt put it entirely out of 
view; and in either caſe the determination will be favourable to the 


e 


The Lord Ordinary rejected the widow's claim of terce. And to 
this judgement the Court, on adviſing a reclaiming petition, with an- 
{wers, adhered. | 


But after adviſing a ſecond reclaiming petition and anſwers, 


The Lords found, That the Lady was intitled to a terce. 


Lord Ordinary, Hailes. Act. Honymarn. Alt. 4bereromby. Clerk, Neng ies. 
C. 
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No CXCIL | November 30. 1791. 


JANE DURIE, 
AGATH SST 


ALEXANDER COUTTS. 


HERITABLE AND MovEABLE.— An eſtate, partly heritage, and partly 
moveables, being conveyed to truſtees for behoof of heirs, legatees, and 
creditors, with power to ſell the ſubjefts and convert them into money; 
the intereſt of the heirs held to be an heritable right, and not a jus cre- 
diti diſpoſable by tefkament. 


FOREIGN. —Gucceſſion in moveables regulated by the lex domicilii. 


"Hon: DuRIE, whoſe reſidence was in the Ifle of Man, having 
occaſionally come to Scotland, executed there a truſt-deed of ſet- 
tlement in the Scottiſh form. 

In the narrative it is ſet forth to be his 1 intention, “ That his whole 
« property ſhould be veſted in certain truſtees ; that his houſes, &c. 
« ſhould be ſold, if they thought fit; and that the produce of his he- 


“ ritable and perſonal eſtate thould be applied in manner after men- 


* m 

It then makes over to the © truſtees, for the uſe and behoof, in the 

% jir/t place, of the heirs of his body, whom failing, of David Durie, 
« whom failing, of Jane Durie and Margaret Durie, equally, and to 
the longeſt liver of them, all and ſundry heritable ſubjects that 
« ſhould happen to pertain to him at the time of his death; and parti- 
« cularly, an heritable debt of L. 2000 affecting certain lands in 
« Scotland ; together with all and ſundry debts and ſums of money, 
« as well heritable as moveable,” STC, 

And “ full power is granted to the truſtees to intromit with, tranſ- 
act, uplift, and diſcharge the ſums and others above diſponed. 7 

The conveyance was burdened, beſide the granter's covey with the 
payment of various annuities and other legacies. 

The ſucceſſion having devolved to Jane and Margen Durie, they, 
being ſiſters, mutually executed ſettlements according to the forms of 
the Iſle of Man, where they lived, in favour of each other, and of 
Jane Durie their mother. 

Margaret died ſeveral years before her ſiſter Jane, who, immediately 
before her death, by a nuncupative will, bequeathed her whole effects, 


real and perſonal, to her mother. At this time the heritable debt had 


not been paid to the truſtees, as it very ſoon after was. 
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Upon the dcath of Jane a competition for the ſucceſſion, chiefly in 
reſpect to that debt, toox place, between her mother, on the one hand, 
who, by the law of England, was intitled to it, both under her teſta- 
ments and as legal heir j and, on the other, Mr Coutts, the heir 
by the law of Scotland: the iſſue of which depended on this point, 
Whether the right of Jane, under Mr Durie's ſettlement, was herita- 
ble or moveable. For Jane Durie, the mother, it was 


Pleaded : * The diſtinction of heritable and moveable,” ſays Lord 
Stair, “is derived to rights and obligations, as the matter thereof is 
« heritable or moveadle ;” b. 2. tit. 1. 

Now, the right which accrued to Jane Durie from the ſettlement 
in queſtion, had not for its ſubject or mater either the whole or a part 
of any ſpecific effects, whether heritable or moveable, but the reſidue 
of their value which thould exiſt after the management of the truſ— 
tees had ceaſed. This is apparent from rhe terms of the deed, which 
declared, that it was the produce of the whole eſtate, diſpoſed of at 
their diſcretion, by ſale or tranſaction ; and not the eſtate itſelf, or 
any portion of it, which was to be applied for the purpoſes of the truſt. 

For this produce. they were to be accountable to thoſe intereſted ; 
but over the {ſpecific ſubjects they had in all other reſpects an abſolute 
power. They might convert the whole of that property into money, 
or this into other property. They might change heritable ſubjects into 
moveable, or moveable into heritable. In thort, they were reſtrained 
by no obligation but that of reſtoring the value, and therefore were 
plainly debtors to that amount, the favoured perſons being the cre- 
ditors. Of theſe laſt Jane Durie was the chief, having a jus credit; in 
this reſpect, and nothing elſe ; a moveable ſubject diſpoſable by teſ- 
tament, and falling to next of kin. 

This view of the caſe is illuſtrated by the inconſiſtent conſequences 
which would follow an oppoſite ſuppoſition, or that of any pro mndivijo 
right in the ſpecific portions of the teſtator's property. 

Firſt, The right ot the legatees being evidently of the ſame deſcrip- 
tion as that of che heir, they muſt, as far as it was deemed heritable, 
have made up titles by ſervice, however anomalous the proceeding 

might be. Their repreſentatives too, in the ſame way, mult have been 
obliged to employ both ſervice and confirmation; and this remark 
applies alto to the creditors. 

Secondly, If the right of thoſe intereſted referred to the particular 

nature of rhe ſubjects that compoſed the eſtate, then, in conſequence 
of the extenſive powers of the truſtees, a perſon's intereſt might have 
been rendered heritable one day, the next day moveable, and the third 
heritable again; and yet all this perhaps, both very proper manage- 
ment, and done without even his knowledge, much lets any power of 
controul on his part. 

Thirdly, Had the heritable debt been paid to the truſtees but a day 
before Jane died, inſtead of a day or two after, the competitor could 
not have pretended any claim as heir; and were it not ſtrange, that the 
right of her ſucceſſion thould depend upon ſuch a caſualty as that ? 


It 
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It vas then a mere jus crediti, or claim of accounting, againſt the 
truſtees, which reſulted to all the perſons indiſcriminately who were 
intereſted in the deed. This concluſion is not a novelty in the prac- 
tice of the Court; a point eſſentially the ſame having been ſo deter- 
mined, 25th February 1780, Grierſon contra Ramſay; Fac. Coll. 

In that caſe, a debtor having conveyed his heritable eſtate to a truſ- 
tee for behoof of his creditors, a creditor of one of them uſed ar- 
reſtment in the truſtee's hands; and it was found, that this was 
the habile dihgence, and not adjudication ; becauſe the right of the 
creditors, by the truſt-deed, reſolved into a mere jus crediti; or, in 
other words, was accounted of a moveable nature. For ſuch ſubjects 
only can be attached by arreſtment; and it required the ſtatute of 
1661 to make that diligence effectual in reſpect to heritable bonds. 


Anſwered : Had the heritable debt in queſtion been directly con- 
veyed to Jane Durie by the teſtator, it could not be diſputed, that 
her right ought to be eſteemed heritable. Now it ſurely cannot make 
any difference in this reſpect, whether a ſubject be held by the party 
intereſted, in his own name, or by a truſtee for his behoof. 

It 1s true, this debt was not velted in Jane Durie's perſon by a com- 
plete feudal title, and ſo far it may be ſaid that her right reſolved 
into a perſonal claim againſt the truſtees, which was that of denuding 
in her favour. But the ſubject of her right really was an heritable 
debt ſecured by infeftment on a land-eſtate in Scotland, which, as 
much as any thing could be, was, /ua natura, an heritable ſubject. 

Even a perſonal right to an heritable ſubject is heritable. In the 
caſe, for example, of a diſpoſition without infeftment, or of a mi- 
nute of ſale, the right certainly is perſonal; yet it is not therefore 
moveable, or deſcendible to executors. In ſhort, every right affecting 
land is properly heritable, whatever may be its nature, or whether it 
be completed in the feudal form or not. | 

In confirmation of this, an appeal may be made to the caſe of Dou- 
glas, Heron, and Company. Upon their iſſuing transferable bonds, 
certain heritable ſecurities were veſted in truſtees tor behoof of the 
creditors in the bonds. But it being underſtood, that the effect of 
this circumſtance was to render the bonds an heritable ſubject, and fo 
not diſpoſable by teſtament, a clauſe was inferted in the act of par- 
liament obtained on that occaſion, declaring, that they ſhould be 
deemed per/onal eſtate, ſo as to deſcend to executors, and be diſpoſable 
by teſtament. 

On the ſame principle, if a perſon's agent has, by his direction, 
lent out a ſum of money for his behoof on the ſecurity of a land-eſtate, 


it becomes an heritable ſubject, and to be governed by the rules of 


law reſpecting heritage. And it is to be obſerved, that at the time of 
ane Durie's death, the only period to be conſidered in this argument, 
the debt in queſtion was heritable, though it was ſoon afterwards up- 
lifted by the truſtees. 
The deciſion in the caſe of Grierſon would indeed have been appli- 
cable at preſent, had it related to a competition between the truſter's 


heir and executor, and if the ſubjects of the truſt had been found to 
deſcend 
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deſcend to the latter; whereas it reſpected only the claims of cred*cors, 
who, inſtead of having, like Jane Durie, a ſpecial title to thoſe effects, 
had no farther intereſt than to obtain payment of their debts. Beſides, 
from a ſubject's being arreſtable, it does not follow, that it is likewile 
moveable and diſpoſable by teſtament. Witneſs heritable bonds 
prior to ſeiſin, and bonds ſecluding executors, 


There was another queſtion agitated at the ſame time, viz. Whe- 
ther or not the diſpoſal of the effects conſidered as moveable thould be 
regulated by the law of England, being that of the domicil. But 
any elaborate diſcuſſion of it was ſuperſeded by the recent cat: of 
Hog contra Hog *. 


The Lord Ordinary pronounced judgement as follows: © Having 
« conſidered the memorials, &c. and the deciſion therein referred to; 
e as alſo the late determination of the Court, in the queſtion between 
« Mr Hogg of Newliſton and his ſiſter, finds, that in virtue of the 
« truſt-diſpoſition by Thomas Durie, the perſons for whoſe behoof 
“that diſpoſition was granted, had not a pro indiviſo ſhare in the ſab- 
« jets conveyed to the truſtees, but only a pcrſonal claim or ground 
« of action againſt them to account: Finds alſo, that the moveable 
« ſucceſſion of Thomas Duric muſt be regulated by the law of the 
% Iſle of Man, not that of Scotland.” 


This interlocutor being brought under review, in a petition to the 
Court, with anſwers, a confiderable part of rae Judges adopted the 
argument for Mrs Duric, though that of the oppoſite party prevailed 
in the opinion of rhe majority. 


« The Lords altered the firit part of the interlocutor of the Lord 
« Ordinary, and preferred Mr Courtcs to the ums in medio due by the 
1 heritable ſecurity ; but adhered to the laſt part of the Lord Ordi- 
« nary's interlocutor, and found, that the moveable ſucceſſion of 
Margaret Durie and Jane Durie fell to be regulated by the law of 
« the Ille of Man, where they had their domicil at the time of their 
« reſpective deaths.“ 


A petition reclaiming againſt the former part of (ns judgement was 
refuſed, without anſwers. 


Lord Ordinary, W For Mrs Durie, Rolland, M. Riis. Alt, Sclicitar- 


General. Cerk, Home. 


8. 
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Ne CXCCIII. December 8. 1791. 


ANDREW HUTCHISON, 


AGAINST 


The CREDITORS of JAMES GIBSON, 


BANKRUPT.—A diſpoſition omnium bonorum by a perſon inſolvent, but no? 
under the deſcription of act 1696, to a. truſtee for behoof of his creditors, 
named by a majority of themſelves, valid. | 


6 who had become inſolvent, but was not bankrupt accor- 

ding to the terms of the ſtatute of 1696, offered to make over his 
funds to his creditors in a body. This offer they having accepted at 
a regular meeting, he granted to two of their number, named by 
them as truſtees for the whole, a diſpoſition of all his effects, which 
were chiefly houſehold-furniture, and in value much inferior to the 
amount of the debts. 

The truſtees received the poſſeſſion of the goods, and had juſt com- 
pleted a ſale of them by public auction, when Hutchiſon, a creditor 
who diſſented from the reſt, uſed arreſtment in the hands of the pur- 
chaſers at the roup, and of the auctioneer. In a competition which 
afterwards took place between him and the truſtees, he diſputed the 
validity of this truſt-deed, as being a diſpoſition omnium bonorum by 
an inſolvent debtor. In ſupport of the objection, it was 


Pleaded : No man is intitled to uſurp a power over another's rights. 
Hence, whenever a man knows himſelf to be irretrievably inſolvent, 
it becomes unlawful for him to exerciſe a ſingle act of property, by 
which the ſituation of any one of his creditors may be altered in the 
leaſt ; becauſe, by ſo doing, he neceſſarily infringes rights with which 
he ought not to interfere. Among theſe, one 1s the right of any 


creditor to obtain a preference, by a vigilant uſe of the legal means; 


and therefore a debtor in ſuch a ſituation cannot lawfully, by a diſ- 
poſition omnium bonorum, or any other act, deprive the creditor of this 
advantage; which, it may be remarked, is ſignified by the appropri- 
ate expreſſion, vigilantibus jura ſubventunt. | 
This principle is evinced by the ſtatute of £696, which defines 
the circumſtances of that inſolvency, which juſtice muſt ever render 
a bar to the diſpoſal of property. But it does not itſelf create that bar; 
atherwiſe it would enact that which is poſitively unjuſt, 
| 5 K Nor 
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Nor can the concurrence of any majority of creditors give validity 
o an act of the infolvent debtor, tending to alter the relative fitua- 
tion of any individual without his conſent; for creditors are regarded 
as independent or cach other, and not as a collective body or ſocie- 
ty. 
It follows then, from the general principles of law, that the diſpo— 
ſitxon in queſtion was ira vires of the granter, and conſequently 


null and ad 


In the caſe of Snee and Company contra Truſtees of Anderſon, 
12th July 1734, the Court found, © that no diſpoſition by a bank- 
“ rupt debtor could diſable creditors from doing diligence,” Dict. 
voce Bankrupt, The terms bankrupt debtor ſeem here to be {ſynonymous 
with thoſe of in/ofvent debtor, though the debtor was likewiſe bankrupt 
z.ccording to the ſtatute of 1696. 

Similar judgements were pronounced in the caſes of Mansfield con- 
tra Brown and Stobo, 28th January 1735; of Farl of Aberdeen con- 
tra Creditors of Blair, 3d February 1736; of Forbes-Leith contra Li- 
vineſtone, 25th July 1759, Fac. Coll.; ; of Moodie contra Dickſon, 
14th November 1764; of Peters contra Dunlop's Truſtee, 27th Janu- 
ary 1767; of Johnſton contra Fairholm's Truſtees in 1770; of Scott 
contra Truſtee of Hogg and Son in 1770; of Fraſer contra Monro, 
5th July 17743 of W alpole and Elliſon ca Alexander's Truſtee, in 
7 ; and in various later inſtances. | 
A diſlinclion has been ſometimes ſuppoſe d, as to the eſſect of truſt- 
deeds, between thoſe bankrupts who had fallen under the ſtatutory 
deſcription and thote who had not. But it is plainly UI-founded . for 
the ſtatute being directed againſt “ fraudful alienations“ creating 
preferences, cannot refer to a general truſt for behoof of creditors, 


which is not a fr audtul alienation, 


Anſwered: By that argument it is plain, all bankrupt laws muſt be 
accounted un; : uſt. But the reaſoning 1s fallacious, 

It the Jaw will not permit one perſon to uſurp the rights of ano- 
ther, it is becauſe it holds ſacred thoſe of every man. The right of 
property being one of the molt ſacred, is even protected i in an ule that 
is immoral and unjuſtifiable; ſince an inſolvent debtor, when not 
precluded by diligence under the ſtatute of 1621, or placed within the 
deſcription of that of 1696, is intitled in law to convey his effects for 
the payment of any particular creditor, to the prejudice of the reſt, 
though equally onerous ; Dich. vol. 1. p. 60.; Erikine, b. 4. tit. 1. $ 
41. | 
Thum it appears how very far mere. infolvency is, from inferring 
any forfeiture of the right of property. For it would be extraordina- 
ry indeed, were the law to function it in its unjuſt exerciſe alone, 
* ith-holding all countenance from that equitable and rateable diſtri- 
bution which is ſo obviouſly the demand of juſtice. No ſuch doc- 
trine, it is certain, can be learned from any of the deciſions. of the 
Court; with regard to which, however, two diſtinctions are to be re- 


ceived. 


in the i place, From the way in w wich the ſtatute of 1696 is ex- 
preſſed, 


E 
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eſſed, its terms in their literal import ſeem to comprehend every 
deed of the debtor, by which even the power of obtaining by the 
diligence of the law a partial preference, is precluded; and thus af- 
fords to .creditors an obvious plea, however ungracious, againſt the 
moſt equitable conveyances by the bankrupt debtor. The phraſe 
6c vigilantibus,“ &c. is really not ſo much an expreſſion of approba- 
tion, as a fort of notice of a degree of evil that is unavoidable, tor the 
ſake of a more extenſive benefit. 

In the /econd place, When truſt-rights are granted for behoof of 
creditors, it is to be conſidered, whether it be to the truſtee of 
the creditors, or of the debtor ; for it is only in the former caſe that 
the debtor can be diveſted of the property, and while it remains with 
him, it mult neceſſarily be ſubject to the diligence of any of his cre- 
ditors. 

Now 1in all cafes, without any exception, where the granter had 
not fallen under the preciſe ſtatutory deſcription of bankruptcy, 
ſo as to authoriſe a challenge on that ground, and where the grantee 
was not the truſice of the debtor himſelf, general conveyances for the 
behoof of creditors have been unitormly ſuſtained. 

Thus: Kilkerran, voce Bankrupt, 13th November 1744, Snodgraſs 


contra Creditors of Beat; 5th June 1747, Grant contra Cuning- 


ham. Fac. Coll. 23d January 1756, Souper contra Creditors of Smith. 
Select. Deciſ. zoth July 1760, Mackell contra Truſtees of Maclurg. 
Ibid. 24th February 1769, Watſon contra Orr; 15th June 1773, Ram- 
ſay contra Creditors of Ramfay. 

Even where the challenge has been laid cn the ſtatute, ſuch diſpo- 
fitions have been often ſupported ; for example, Dict. voc. Bankrupt, 
zd July 1724, Creditors of Watſon; Fac. Coll. 16th November 1757, 
Sim contra Sim; 18th February 1702, Baillie contra Macvicar; Fac. Coll. 

Of the caſes quoted on the other fide, there is not one which did not 
relate to bankruptcies, according to the terms of that ſtatute, excepting 
that of alpole and Elliſon alone; in which not only was the truſt-deed 
oranted to the private mandatary of the party, but it was beſides of 
an actually fraudulent nature. As to the cate of Snee, it ſeems in- 
congruous to admit, that it related to the ſtatutory bankruptcy, and 
yet, without any authority, to deny the influence of this circumitance, 


Two other topics were introduced by the truſtees: 1. That at any 
rate they were intitled to retention of the proceeds of the roup ; and 
2. That the arreſter, after availing himſelf by his diligence of pro- 
ceedings founded on the conveyance, was perſonal; exceptione barred 
from objecting to it. | 

| E. 

The queſtion at firit came bcfore the Court in a reclaiming petition 
and anſwers. But conſidering the point to be of importance as a pre- 
cedent, their Lordſhips ordered memorials, for the purpoſe of preſent- 
ing a full view of former deciſions. | 

On adviſing theſe, ſome of the Judges paid attention to the conſidera- 
tions laſt mentioned. But the Court were unanimouſly of opinion, that 


the conveyance in queſtion was valid and eftectual ; and therefore 
| The 
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The Lords diſmiſſed the claim of the arreſting creditor, and found 
him hable 1n expences, | 


Lord Ordinary, Hailes. For Hutchiſon, Maconechie, Wauchope. Alt, Steuart. 


Clerk, Colguhoun., 
: 8. 
No CXCIV, © December 9. 1791. 


JAMES DUNLOP, and others, 


AGAINST 


THOMAS MUIR, and others. 


JorIsDICTION.—Queſhons reſpefting the right of eleftors of miniflers un- 
der act 1690, competent in the civil courts. 


T== pariſh of Calder, in the preſbytery of Glaſgow, is one of thoſe 
that obtained, under the authority of the ſtatute of 1690, cap. 
23. the right of nominating their miniſters; which, in the firſt in- 
ſtance, is veſted in the heritors and elders. f 

A vacancy having happened, thoſe of Calder ſplit into two parties, 
each contending that it compoſed a legal majority of electors. 

An action of declarator having been inſtituted by one of the par- 
ties againſt the other, for aſcertaining their legal quaiifications ; it was 


Objefed : That ſuch action was incompetent before a civil court. 
For the ſtatute ordains, that upon the heritors and elders naming and 
propoſing to the congregation a perſon as their miniſter, * to be ap- 
proven or diſapproven by them; if they diſapprove, the diſappro- 
« vers ſhall give in their reaſons, to the effect the affair may be cog- 
4 noſced upon by the preſbytery of the bounds, at whoſe judgement, and by 
« whoſe determination, the calling and entry of a particular miniſter is 
“ to be ordered and concluded.” And thus it appears, that every 
point in diſpute among the collective body of heritors and elders, is 
ſubjected to the excluſive determination of the church-courts, 


Anſwered : The objection has ariſen from inattention to the diſtinc- 
tion between matters of a ſpiritual nature, which bclong to the eccle- 
ſiaſtical judicatories, and thoſe which, being patrimonial, fall under 
the juriſdiction of civil courts. Among theſe laft, rights of patron- 
age 


' 
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age have always been reckoned, as comprehending the diſpoſal of the 
-benefice or ſtipend. The church-courts indeed may have the exclu- 
ſive cogniſance of the paſtoral or ſpiritual relation, but the temporal 
benefice is placed under the controul of the civil power; inſomuch, 
that in the caſe of the pariſh of Lanerk, a perſon, though inveſted 
with the miniſterial office, was, by this Court, denied the enjoyment 
of the ſtipend. | 

Nor is the caſe of a ſingle patron different from that in which, by 
the ſtatute in queſtion, the power of nomination is conferred on a 


plurality; for the circumſtance of a right being veſted in an indivi- 
dual, or in a collective body, does not vary its nature; Fac. Coll. 16th 


June 1772, Logan contra Snodgraſs. 
The Lord Ordinary reported the cauſe upon informations, 
The Court found the action competent. 


Reporter, Lord Jaſtice-Clerb, AR, Jo. Millar, junior. Alt. Mair. 


Clerk, Home. 
8. 
No CXCV. December 13. 1791. 


CREDITORS of DAVID CURRIE, 


AGAINST 


WILIAAM HANNAY. 


DAMAGE AND INTEREST.—The higheſt offerer at a public roup, wwhs 
failed to find caution according to the articles, by which the purchaſe 
devolved to the next, found liable for the ſurplus of price. 


Y the articles of roup of Mr Currie's eſtate of Newlaw, which was 
ſold judicially, it was ſtipulated, © That in caſe the higheſt offer- 
&* er ſhould fail to find caution for payment of the price within /b:rty 
« days after the roup, the immediately next offerer was to be pre- 
« ferred, &c. ; without prejudice to the creditors to inſiſt againſt the 
4 ſeveral offerers for the ſurplus parts of the prices offered by them 
« refpeQtively.” 5 | 
PE M * Mr 


* 
f 
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Mr 8 was the higheſt bidder by an exceſs of L. 290; and it 
appeared probable, that by his interference the price had been greatly 
enhanced. From ſome accidental cauſe, however, he failed to find 
caution within the time preſcribed. He afterwards preſented a regu- 
lar bond, but the right to the purchaſe was then claimed by the next 
offerer, on whom, by the articles, it had devolved. This point was 
afterwards the ſubject of a litigation, in which Mr Hannay was un- 
ſucceſsful *. 

An action having been brought againſt him for payment of che ſur- 
plus part of the price offered by him, he, in defence, 


Pleaded : The articles of roup, it is plain, conferred no new right. 
The terms“ without prejudice,” inſtead of creating any ſuch, could 
only reſerve what already exiſted at common law. Now, the common 
law does not ſeem ro warrant a claim of penalty or damages, like 
the preſent, againſt a party who has committed no fault, and has gi- 
ven occaſion to no lots. On the contrary, the defender's appearance 
as a purchaſer has actually produced a large augmentation of price. 
A ſpecial ſtipulation, therefore, would have been neceflary for the ſup- 
port of this action. 


Anſwered : The queſtion here regards not any penalty, but a claim 
of indemnification, plainly ariſing ex contradu. The highelt price of- 
fered, which is not to be preſumed more than adequate to the value 
of the lands, was that which the creditors were intitled to receive; 
and fince ir has been by the defender's failure withdrawn from them, 
they have a right to be indemnified of the reſulting loſs. 


The Lord Ordinary took the cauſe to report on informations. 
The Court found Mr Hannay liable for the difference of price. 


A reclaiming petition being adviſed with anſwers, was refuſed, 


Reporter, Lord Steneßeld. Act. Cerbet. Alt, Dean of Faculty, 
Cathcar te Clerk, ome. 


8. 
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No CXCVI. December 23. 1791, 


REBECCA HOG, 


AGAINST 


THOMAS HOG. 


HEeRITABLE AND MovEABLE.—Trveſtments in the government funds 
moveable. 


Mons the effects which belonged to the father of Thomas and 
Rebecca Hog, was a large ſum of money inveſted in the govern- 
ment funds, viz. the 5 per cent. annuities. And Rebecca being in- 
titled to legitim, it became a queſtion between her and Thomas, who 
was their father's univerſal diſponee, whether thoſe annuities ſhould be 
conſidered as moveable, and ſo coming under, or as heritable, and ex- 
cluſive of, that legal proviſion. For the former, it was 


Pleaded : Rights, it is true, which yield a yearly profit per trac- 
tum temporis, without relation to any capital ſum, ſtock, or fors, are 
accounted heritable. But, on the other hand, annual profits which 
do ariſe from a /ors are as certainly moveable; Erik. b. 2. tit. 2. $ 
8. The point then to be determined is, Whether thoſe government an- 
nuities are to be held as connected with a /ors, or not. 

When money is lent, its owner is inſtantly changed from the lend- 

er to the borrower, the former in return acquiring a us credits againſt 
the latter; who, in particular, becomes aniwerable to him for the 
yearly profits of the fum. In this caſe, the exiſtence of a /ors was 
never doubted. Now, let it be aſked, what is that /ors ? Plainly no- 
thing elſe than the vs credit; of the lender againit the borrower. 

In the ſame manner, upon a {hare being purchaſed in the ſtock or 
capital of any trading company, whether public or private, the price 
indeed ceaſes to be the property of the purchaſer, being ſunk in the 
company-ſtock ; but there is ſubſlituted tor it a jus credit; againſt the 
company, including a claim to a correſponding ſhare of ſuch profits 
as may eventually reſult. Of this, therefore, the zus credit is the ſors; 
and as it comprehends the whole intereſt of the partner, this is of 
courſe a moveable, and not an heritable ſubject. 

On that principle, a ſhare of the capital {ſtock of the African Com- 
pany, duc out of the equivalent, was found to be moveable ; Forbes, 
25th July 1710, Murray contra Blackwood. Fae 
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And the 3 deciſion was given in reſpect to ſa in the ſtock of the 


Fank of Scotland, 1it July 1755, Dalrymple contra Halket; Dict. 


voc. Heritable and Moveable. 

Now, if in the above-mentioned inſtances the ſors was a jus credit, 
why ſhould not the jzs crediti againſt government in the preſent caſe 
be leſs accounted a fors? As there ſeems to be no room here for any 
diſtinction, the moveable nature of the money veſted in thoſe govern- 
ment annuities mult be admitted. 

Beſides, it 1s to be remarked, that both by the nature of theſe particu- 
lar annuities, and by the terms of the ſtatutes reſpecting them, they are 
moveable, and deſcendible to executors. 1. They were created in or- 
der to fund a floating debt, due by navy, victualling, and tranſport 
bills, and by ordnance-debentures, which was moveable in every 
ſenſe of the word. 2. The ſtatute 25th George III. c. 32. § 7. de- 
clares, © that the annuitants ſhall be poſſeſſed thereof as of a perſon- 
« al cſtate, not deſcendible to heirs.” 


Anſwered: It is admitted, that ſtock in trade, or that of the public 
banks of this country, is moveable. But the government funds are 
of a very different nature. The profits of the former kinds of ſtock 
are variable, or wholly caſual. The annuities in queſtion, on the 
contrary, being fixed and determinate, can neither riſe nor fall. 

On this diſtinction was founded the deciſion relative to the ſhares 
in the ſtock of the Bank of Scotland. - The argument employed againſt 
that judgement was, that the price being ſunk in the company's 
ſtock, and, of courſe, the profits not being acceſſory to any capital be- 
longing to the partner, his intereſt fell under the definition of a right 
having tradlum futuri temporis. But © the defect in the argument lay in 
this, that though in one ſenſe the money might be ſaid to be ſunk in 
the company's ſtock, in ſo far as it could not be taken up without the 
general conſent of the company, yet there was nothing perpetual, ſe- 
cure, or permanent in the annual ſum to be drawn for it, which 
might be great in one year, ſmall in another, and, in the event of 
the bankruptcy of the company, leſs than nothing. In ſhort, it could 
be conſidered in no other light than the ſtock of any other trading 
company, which Was altogether caſual, and dependent on the ſucceſs 
of the adventure.” 

* Theſe annuities fall directly under the deſcription of rights which 
have a tratius ſuluri temporis, They are of ſuch a nature, that they 
cannot be at once paid or fulfilled. They are to continue for an 1n- 
definite number of years; for, till twenty-five millions of the 3 


and 4 per cents be paid, they are zrredeemable even by the public. 


And at no period is there a right of redemption in the annuitant, Who 
has no title to demand a ſuppoſed principal ſum, which the public 
never pay, or any thing elſe than his annuity. Indeed, farther than 
that their amount was thereby fixed, the annuities have no relation 

to a capital ſum or ſtock.” 
With reſpect to the ſtatute, c 7. it © declares, not that the annuities 
Hall be a perſonat eſtate, but that the annuitants ſhall be poſſeſſed 
thereof 
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thereof as of a perſonal eſtate ; and that they {ſhall not be deſcendible 


to heirs, as /ua natura they were.“ 


The Court found, that the ſubject in queſtion was moveable, and 
fell under the right of leg:tim, 


For Mr Hog, Lord Advocate, Alt. G. Ferguſſon. Clerk, Sinclair. 
8. 
———— — — — 
No CXCVII. January 21. 1792, 


ADAM WATSON, 


A GG A ES 
JAMES RENTON. 


ForEr1GN.—An Engliſh certificate of conformity effeflual in Scotland to pro- 
te the perſon of the bankrupt from diligence on Engliſh debts. 


The price of goods furniſhed in Scotland to the order of a perſon in England, 
not held an Engliſh debt; but a bill payable in England being taken from 


the debtor, this renders it ſuch. 


1 conſequence of a commiſſion ſent by Renton, a merchant in 
Berwick-upon-Tweed, to Watſon, a merchant in Dunbar, the lat- 
ter ſbld to him certain goods, which were delivered at Dunbar to a 
common carrier employed by Renton to receive them. For a part of 
the price, Watſon drew a bill on Renton, which he accepted, payable 
in four months at Renton's houſe in Berwick. The remaining part 
was to have been paid in ready money. 

Before the bill became due, the other ſum being likewiſe unpaid, 
a commiſſion of bankrupt, under the Engliſh ſtatutes, iſſued againſt 
Renton, who obtained a certificate of conformity, which was allowed 
by the Lord Chancellor, To thoſe proceedings however, Watſon had 
no acceſſion. 

Watſon afterwards made application to the ſheriff- court of Berwick- 
ſhire, for a warrant to arreſt the perſon of Renton, called a border-war- 
rant, which was granted, but recalled by the Sheriff, on account of 
the above-mentioned certificate. | | 

This judgement having been brought under the review of the 
Court, the queſtion came to be tried concerning the validity of thoſe 
Engliſh proceedings, as a bar to this perſonal diligence ; it being 
enacted by the Engliſh ſtatute, 5th Geo. II. cap. 30. that © an allowed 
e certificate is a bar and diſcharge againſt any action for any debt con- 
< tracted before the iſſuing of the commiſſion:”” Which queſtion m_ 
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ed two points; 1. Whether or not, even in the cafe of Engliſh debts, 
ſach an eflect ought to be recogniſed ; and, 2, Whether thoſe in que— 
{tion were Engliſh or Scotch. For Watſon, the creditor, 1t was 


Pleaded: 1. The primary object of the Engliih commiſſion of bank- 
rupt is to derive, from the juriſdiction of the Lord Chancellor, pro— 
rection to creditors againſt the frauds of their bankrupt debtors. 
For chis end the bankrupt is enjoined, under ſevere penalties, to diſ- 
cloſe and furrender his whole effects. Bur unleſs within the peculiar 
territory of that magiltrate, it is obvious there cannot exiſt cither a 
title to that aſſiſtance, or the means of aftording it. On the other 
hand, the banxrupt, upon making a fair ſurrender, obtains, in his 
turn, under the ſame authority, a protection againſt all claims of 
debt prior to the commiſſion. Thoſe mutual protections are plainly 
commenſurate, and limited by the territory which confines the powers 
from which they both proceed. 

In reſpect to perſons, therefore, who live beyond the juriſdiction 
of the Lord Chancellor, and have no participation in ſuch proce- 
dure, this interpoſition in behalf of the bankrupt is a mere ex parte 
order, without coercive authority.“ Extra territorium, jus dicenti 
“ impune non paretur.“ | 

It is a common rule, indeed, that effect ought to be given to fo- 
reign decrees ex comtate; but the expreſſion; would be more accurate if 
this were ſtyled a dictate of equity, or of the Jaw of nature and nations. 
Now nothing that is unjuſt can derive any ſanction from that ſource ; 
and nothing can be more e uni aft, chan to debar a creditor from full 
payment ot a debt that is due. 

This, however, has been vindicated, by calling it an extinction of 
an obligation by the /ex /oct contradus, and a conſequence of this law 
regulating the conſtitution and the tranſmiſſion of obligations. It is, 
however, an improper inference. 

The great principle to be regarded as a criterion in a queſtion like 
this, is implie⸗ d in the very notion of property, viz. that no man can 
be lawfully deprived of it without his conſent, preſumed, at leaſt, 
if not real, or without a delict on his part inferring forfeiture. 

Now, in the conſtitution of an obligation according to the Ie loci, 
a conſent both real and preſumed 1s implied ; real, as the parties 
made choice of the mode; and preſumed, as a new form, perhaps, 
could not atterwards be obtained, to that otherwiſe injuſtice would be 
done. Fence, no objection can ariſe to thoſe decifions which have ſuſ- 
tained deeds executed according to the formalities of England, or of 
other countries. 

The ſame confideration 1s applicable to the tranſmiſſion of obliga- 
tions, the aſſignee being intitled to rely on the efficacy of the fame 
forms in tranſmiſſion as in the original conſtitution. 

Nay, it might even be admitted, that the endurance of a debt con- 
ſtituted in Ep gland, when ſued for in this country, may be regulated 
by the Englith ſtatutes of limitation inſtead of the Scotch preſerip- 
tions; for as thoſe limitations are barred, except both parties have li- 
ved all the while in England, there ariſes thence a ſtrong preſump- 
tion of payment, to which nothing can be oppoſed but the ſuppoli- 

tion 
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tion of great negligence; and therefore it is a matter remote 
from the preſent diſcuſſion. In fact, however, the contrary ſeems 
to have been found in the caſe of Renton contra Baillie, 7th July 
1755; and in that of Randall contra Innes, 13th July 1768, Fac. 
Coll. 

In the other, more pertinent, inſtances there was room for a preſu- 
med conſent, But upon what principle 1s a creditor to be preſumed to 
have conſented to the Chancellor's injunction, by which his debtor, 
contrary to juſtice, is to be abſolved from every claim, however {mall 
a part of the debt he may have paid? 

It is no doubt a juſt rule of the Roman law, that “ qui vult quod 
„ antecedit, non debet nolle quod conſequitur;“ and accordingly, as 
far as the operation of the certificate is a neceſſary conſequence of the 
contract, it is juſt in regard to the creditor, who when entering into 
it ſhould have known, that he could have no action for any prior 
debt in the Engh{h courts. But this could not vary the inherent 
Juſtice of his claim, though it might render it fo far inefficacious ; 
and therefore beyond that territory, the demand, no longer reſtrain- 
ed by a local regulation, muſt become effectual on the general prin- 
ciples of equity. On that ground of inherent juſtice, accordingly, 
action was ſuſtained for an Engliſh debt againſt an heir, who, as 
not being ſpecially bound, would not have been liable in the locus con- 
traftus, any more than a bankrupt after obtaining an allowed certifi- 
cate; Kinloch contra Fullarton, 12th July 1739, Dict. vol. 1. p. 318. 

Nor do the Englith bankrupt-ſtatutes ſeem intended to produce an 
abſolute extinction of debt. The ſtatute 5th George II. declares, that 
if a bankrupt be arreſted or unpleaded, atter the allowance of the 
certificate, © a verdict ſhall thereupon paſs for the defendant,” which 
is in effect to deny the aid of the Engliſh courts for execution on 
{uch debts; but to enact a like demal of execution in countries un- 
der a different juriſdiction, could not have been meant. Thus too the 
whole detail of procedure is excluſively adapted to England; Black- 
ſtone, b. 2. ch. 31. 64. 

Such a deſtination cannot reaſonably be attributed to any ſtatutes. 
It is obvious, that the bankrupt's ſurrender of himſelf and of his 
effects, and the diſcharge or protection which he obtains, are coun- 
terparts to each other; as the former is plainly not to be juſtified but 
in virtue of the latter. Where this then cannot be inforced, that can- 
not in juſtice be required; and by neceſſary conſequence, both mult be 
confined to the ſame juriſdiction. Such appears to be the ſenſe of Eng- 
liſh lawyers, particularly of Lord Chancellor Talbot, who, when at the 
bar, gave it as his opinion, © that an Englith certificate would be no diſ- 
« charge if a ſuit were commenced againſt the bankrupt in Virginia, or 
te the other plantations, to which the ſtatutes do not expreſsly extend.“ 
Davies, Law of Bankrupts, p. 439.; Cuninghame's Law Dictionary, 
voc. Bankrupt. 

That the commiſſion of bankrupt in England cannot produce any 
transference of effects in Scotland, is now unquelttonable, and will 
be admitted. From this, however, it plainly follows, that the bank- 
rupt continues here ſtill veſted with his property, while in England 
he is completely diveſted ; and therefore, ro exempt him notwith- 
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ſtanding from perſonal diligence, were not to give either to Engliſh 
laws or to Englith rights, an operation ſimilar to that which obtains 
in England, but one infinitely different. In that country the ſurren— 
der is the ſole cauſe of the immunity, without which no title to it 
could exiſt, In this, that cauſe is wanting, and conſequently what 
might be right there, would here be wrong. 

With regard to the deciſions of the Court, relative to the defence 
founded on thoſe Englith ſtatutes againſt perſonal diligence in Scot- 
land; that in the caſe of Rochead contra Scott, which ſuſtained the ef- 
fect of the certificate, appeared to reſt on the tacit conſent of the cre- 
ditor, implied in adopting the Engliſh form of his bond; Edgar, 
zoth June 1744; and in that of Chriſtie contra Straiton, 4th Novem- 
ber 1746, a ſimilar judgement ſeemed to proceed, on the idea 
of Scotch effects being ip/o jure veſted in the aſſignees. But the 
groundleſſneſs of this notion was evinced by the deciſion, 13th No- 
vember 1747, Ogilvie contra Creditors of Aberdeen, which found, 
that moveables in Scotland were not affected by ſuch foreign proce- 
dure. 


\ In the caſe of Galbraith? s creditors, the Court at firſt refuſed to 
"lin the above-mentioned defohce-founded on a certificate of con- 


formity, Fac. Coll. iſt July 1762. And, at the ſame time, in that of 
Forreſt and Sinclair contra Allignees of Thomſon and Tabor's eſtate, it 
was found, that the proceedings under the commiſſion did not bar the 
prior Engliſh creditors from attaching the bankrupt's effects in Scotland. 

But, though a contrary judgement was afterwards given in Gal- 
braith's caſe, the firſt judgement in that of Forreſt and Sinclair was 
adhered to at a ſtill later period, viz. 5th March 1767, which indi- 
cates, that the principle of the firſt judgement in the other queſtion 

was then recogniſed. For if the debts had been extinguiſhed by the 
certificate, how could diligence proceeding on thoſe very debts have 
been ſuſtained ? Fac. Coll. 

This at leaſt is certain, that the latter judgement in the caſe of 
Galbraith was never acknowledged as fixing the point. For in 1771, 
in that of Coalſton contra Stewart, the general queſtion was made the 
ſubject of a hearing in preſence, though from ſome unforeſeen cir- 
cumſtance it became unneceſſary to determine it. 

Indeed many other objections to that doctrine might be ſuggeſted, 
A ſucceſſion of advertiſements in the London Gazette is requiſite for 
giving effect to the commiſſion of bankrupt, and it is indiſpenſable 
that none of theſe be omitted ; but 1n regard to perſons in Scotland, 
they muſt be held to be all omitted. To us the London Gazette is 
no more a legal channel of intimation, than any other foreign 
newſpaper. 

The improbability too may be remarked, of our decrees of Ce/ſio 
bonorum being allowed effect in England, chough a diſcharge not ſo 
extenſive, or, of courſe, ſo contrary to equity, as their certificate of 
conformity. The ſame obſervation may be made, in reſpe& of our 
ſtatutory exception to deeds executed ſixty days before bankruptcy. 
But it will be eaſily granted, that the degree of deference reſpectively 
due to the municipal inſtitutions of the two countries muſt be reci- 
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It is alſo remarkable, that ſuch an effect, in our courts, ſeems ne- 
ver to have been aſcribed to the Engliſh inſolvent acts; and yet no 
diſtinction in this reſpect, founded on principle, occurs between theſe 
and the bankrupt ſtatutes, | | 

Laſt of all, it muſt be admitted on the other fide of the queſtion, 
chat the operation of the certificate is at leaſt fo far different in the 
two countries, that though in England the debts viewed as extin- 
guiſhed ceaſe, from the time of the commiſſion, to give to indi- 
vidual creditors, the right of attaching the bankrupt's property, they 
ſubſiſt nevertheleſs in Scotland unimpaired to that effect, as a legal 
claim againſt the debtor. 

It is a conceſſion, however, which ſeems to include the whole of 
the preſent argument, viz. that the diſcharge and the ſurrender are 
correlative and reciprocal; or rather that the former is a mere equitable 
conſequence of the latter; ſo that the one neither ought nor can be 
{upported, where the other cannot be entorced. For ſurely it is a ſin- 
gular notion of a diſcharged debt, which yet admits its exiſtence, 
to authoriſe a claim againſt the debtor's property; and one not 
leſs ſingular, which, after going thus far, denies the power of arreſting 
his perſon; notwithſtanding that the right of attaching property 
muſt ever include that of uſing the means, of which, with reſpect 
to moveables, the chief perhaps is diligence affecting the perſon. 


2. But at all events thoſe Engliſh ſtatutes can never extend to 
debts contracted in Scotland, and ſuch was the debt in queſtion. 
Dunbar was the locus coutractus. There the commiſſion for the goods 
was given and accepted, and the ſale perfected by mutual conſent. 
Voet, ad tit. Dig. de jud. et ub. quiſq. ag. vel conv. deb. & 73. At the ſame 
place too, delivery of the goods was made, which from that moment 
were at the riſk of the buyer. 

A bill, it is true, payable at Berwick, was drawn and accepted for 
a part of the price; but this did not change the nature of the debt. 
It ſubſiſted independent of the bill, which the creditor might ſafely 
relinquiſh or deſtroy at his pleaſure; as the granting of this, for 
the convenience of the creditor, could afford no jus gue/itum to the 
debtor. 


Anſwered : 1. In Scotland as well as in England, the certificate of con- 
formity operates in favour of the debtor, a diſcharge of all debts 
contracted before the bankruptcy. 

It has been termed a bar to execution. If ſo, it is a perpetual one, 
and ſimilar to a decree ſuſpending the letters /ampliciter, which is e- 
quivalent to a decree abſolvitory from an action of debt. 

In fact, by the expreſs terms of the ſtatute, the certificate is an ab- 
ſolute © diſcharge from all debts due or owing at the time when the 
“party became bankrupt;” Blackſtone, vol. 2. p. 4.83. Nor if this part 
of the Engliſh juriſprudence had been deemed either unjuſt or impoli- 
tic, would it have been adopted and transferred into our law by the 
late bankrupt-act. 


It has becn objected, that this Engliſh ſtatute cannot have ef- 
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tet extra territorium, This objection, however, is little connected 


with an argument concerning rights that reſult from laws intra ter- 


ritorium. In this way, contracts and obligations pertected according 


to the le loci, create rights, which ought to receive effect every where. 
Thus perſons married in England, according to the law of that coun- 


try, will in this be equally acknowledged in that ſtate. . So alſo the 


diſcharge of an Engliſh debt agreeable to the Englith forms will be 
no leſs valid in Scotland. 

With regard to the diſtinction ſtated between claims founded in 
juſtice, or in the law of nature and nations, and thoſe conſidered as 
unjuſt, and authoriſed ſolely by municipal inſtitutions; it may be 
alked, what is the criterion of this ſuppoſed injuſtice. Nations 
have no title to judge ſo harſhly of each others juriſprudence. The 


general and reatonable preſumption 1s, that the laws of every people 


are ſuited to its ſituation, and connected together; and, if the expreſ- 
ſion may be pardoned, it would be a high degree of national inſo- 
lence, to alter and invert, according to our particular notions, the 
rights which by the law of his own country are competent to a fo- 
reigner, or the obligations which by the ſame law he lies under. 

It ſhould ſeem, therefore, that the Court would not deny effect 
to a foreign decree if conformable to the lex loci, though ſuch law 
might be deemed unwiſe or unjuſt. In one caſe indeed execution 
was refuted here on a decree of the court of King's Bench, from an 
apprehenſion of its being contrary to juſtice, and to the true meaning 
of the ſtatute on which it proceeded; Select Dec. 6th January 1756, 
Burnton contra Chalmers. But that judgement was reverſed on ap- 
peal, and an oppoſite deciſion given afterwards in the ſimilar caſe of 
Leacock contra Clerk, 22d July 1707, Fac. Coll. 

If then a decree of an Engliſh court were now produced, aſſoil- 
zicing Renton from an action at the inſtance of Watſon, in virtue of 
the ſtatutes of bankruptcy, effect would not be denied to it; and it 
is obvious, that the preſent caſe is tantamount to that. 

But it muſt be allowed at leaſt that we are not to conſider our own 
law as unjuſt. Now by our late bankrupt- act the diſcharge autho- 
riſed by the Englith ſtatutes has been adopted, and it is now a law 
common to both kingdoms. The forms indeed by which the diſ- 
charge 1s obtained have their reſpective differences; but the right itſelf 
is the ſame in the one country as in the other. This is a circumſtance 
which makes the preſent queſtion to wear quite a new aſpect, and 
ſeems alone deciſive of the cauſe. Such, too, is the unavoidable inter- 
ence from the admiſſions on the other ſide of the queſtion. 

In ſupport of the poſition, that the Englith bankrupt-ſtatutes can 
produce no effect ultra territorium, it has been ſaid, that each regula- 
tion bears a peculiar reference to the judicatories and magiltrates of 
that kingdom. But though the certificare may not obtain a more ex- 
tenſive operation viribus ſtatuti, this is no reaſon for with-holding ef- 
tet from the ſubſtantial right which thence reſults ; otherwiſe no 
force could be allowed to any foreign contract, the formalitics of 
which mult always relate particularly to local inſtitutions. 


As for the opinion of Lord Talbot, it does not appear but that the 
debts 
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debts treated of were colony-debts inſtead of Englith ; and at any 
rate, on a point of the law of nature and nations, no peculiar defer- 
ence can be claimed to the ſentiments of any municipal lawyer. 

The deciſions of the Court of themſelves eſtabliſh the preſent argu- 
ment. But before ſtating them, an important diſtinction is to be re- 
marked. Though rights ariſing from foreign laws or decrees ought 
undoubtedly to receive effect, the laws themſelves are to have no far- 
ther operation than 1s neceilary to gain that end. Thus, in the pre- 
{ent inſtance, the Englith ſtatute affords a title in law, on which an 
action may be raiſed, and a defence founded; or a jus ad rem, which, 
by means of our proper forms, may be rendered a complete right ; 
but it cannot produce a direct tranſmiſſion of Scotch property. 

The firſt caſe is that of Rochead, 3oth June 1724, in which the 
certificate was ſuſtained as an extinction of debt in England, and 
conſequently every where; Edgar's Collect. 

The next, that of Chriſtie, 4th November 1746, underwent a very 
deliberate diſcuſſion, as appears from a full detail of the argument in 
Kilkerran, voc. Foreign. There the purſuer was found to be barred 
by the certificate, © from recovering his payment out of the effects 
“ acquired by the defender after the ſaid commiſſion of bankrupt.” 

In the following year, the caſe of Ogilvie occurred, in which ar- 
reſters of Scotch effects were preferred, on the ground which excludes 
an iþ/ſo jure transference by the Engliſh proceedings: a deciſion, as 
above ſhown, perfectly conſiſtent with the foregoing. 

The queſtion between the heir and the creditors of Galbreath fol- 
lowed, 1ſt July 1762; and as the plea founded ou the certificate was, 
in that caſe, deemed peculiarly ungracious, it was indeed at firit re- 
jected ; but afterwards it was finally ſuſtained ; Fac. Coll. 

The caſe of Thomſon and Tabor, ſtated on the other fide, as of a 
contrary tendency, was in reality the ſame as that of Ogilvie; it being 
found in like manner, that Scotch effects did not veſt in the aſſignees 
iſo jure. To have argued there, that the debts of the arreſters were ex- 
tinguiſhed by the certificate, would have been highly abſurd. It is 
manifeſtly in queſtions between the creditors and the bankrupt only, 
that the effect of the certificate can be matter of difcuthon. In com- 
petitions between the creditors themſelves reſpecting ſubjects acquired 
before bankruptcy, there can be no room for ſuch a queſtion, 

The reſult then of the whole enquiry 1s, that the Chancellor's cer- 
tificate muſt be allowed to operate, in Scotland as well as in England, 
a diſcharge of any Engliſh debt which was owing at the period of the 


bankruptcy. 


2. As to the queſtion, how far the debt 1s to be accounted an 
Engliſh one; it is to be obſerved, that the place of the contract of ſale 
was of no importance. The ſale, no doubt, was the remote cauſe of 
the debt; but it is only of this itſelf that the place is to be conſidered. 
Nor was the delivery of the goods to a carrier more than a ſtep to- 
wards creating it : for though the ritk then lay on the buyer, it was 
merely from his having preſcribed this particular mode of convey- 


ance. 
Now 


— — + i BE — 


416 DECISIONS OF THE No CXCVI.. 


Now the /ocus of the debt was Berwick, as the debtor became there 
finally anſwerable for it; a rule laid down by the above-cited deci- 
lion, Chriſtie contra Straiton, which found a debt to be an Englith 
one, becauſe the ſubject from which it aroſe was to be accounted for 
at London. Beſides, the bill here being made payable at Berwick, 
this excludes all doubt concerning that part of the debt. 


The Lord Ordinary ſuſtained the defence founded on the certificate 
in queſtion. 


On adviſing a rechiming petition and anſwers, the Court appointed 
a hearing in preſence, which took place. 


Obſerved on the Bench : If the creditor in an Engliſh debt . 
agree, that in reference to it he ſhall continue ſubject to the Englith 
bankrupt-law, there can be no doubt of the validity of ſuch a paction. 
The ſame agreement ſeems here to be implied; nor is it the leſs in- 
titled to regard, that it is not expreſs, but tacit, 


It was likewiſe obſerved, That the point was Qin unſettled by the 
former deciſions ; and that, on occaſion of the diſcuſſion in the caſe 
of Stewart contra Coalſton, doubts had been expreſſed by very emi- 


nent judges, in reſpect to the propriety of the Judgement in that of 
Galbraith. 


« The Lords found, that the Lord Chancellor's certificate of con- 
« formity, obtained by James Renton in England, does operate as a 
60 proper diſcharge, ſo as to bar action in this country as to Mr Ren- 
« ton's accepted bill; but as to the other debt, find, that the Lord 
« Chancellor's certificate does not operate as a proper diſcharge, ſo as 
ce to prevent the execution of a border-warrant, or an action in this 
country. 


Lord Ordinary, Hailes. For Watſon, Dean of Faculty, Steuart, A. Camptell j Junior. 
Alt. Macleod- Bannahy ne, Sir M. Miller, Hope. Clerk, Colquhoun, 
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ROBERT ARMOUR, 


AG A 3:7 


JOHN CAMPBELL. 


FOREIGN.—4 bill being drawn in a foreign ſtate on a perſon in Scotland, 


though not accepted, creates a debt, which is held not to be a * but 
a Scotch one, 


* a Scotſman, who was ſettled as a merchant at New 
York, became indebted to Armour in the courſe of trade. lo- 
wards payment of a part of the debt, Campbell drew a bill on his 
father at Greenock, payable to Armour, which, however, was not 
accepted. 

Soon afterwards Campbell became bankrupt, and, by the lay of 
that ſtate, obtained a ſtatutory diſcharge, ſimilar to that * from 
the certificate of conformity in England. 

On his returning to Scotland, perſonal diligence was raiſed a- 
gainſt him upon the bill, which he brought under ſuſpenſion, on the 
ground of the claim being extinguiſhed by the act of the le loci a- 
bove mentioned. This plea gave occaſion to the ſame fort of diſcuſ- 
ſion as occurred in the preceding caſe of Watſon contra Renton, 

But on the part of the charger it was /eparatim 


Pleaded The ſum due by this bill muſt be conſidered as a Scotch 
debt ; becauſe, though drawn at New York, the bill was made payable 
in Scotland. The rule of law is thus laid down by Jultanus : Con- 
< traxitle r A in eo loco intelligitur, in ue ut ſolveret ſe 
obligavit;“ J. 21. J. De oblig. et ad. on ctiam d. 1. 2. et 3. De reb. 
auc. ud. po oet ad tit, De Fudic. \ 7 

With reſpect more particularly to bill; of exchange, the intereſts of - 
the parties are ever to be regulated, not by the law of the country 
where they are drawn, but by that of the place in which they are 
negotiated. Voet, ad tit. De naut. fn. \ 10. ; Dict. voc. Foreign, 2 5th 
July 1732, Rodgers ; ; Fac. Coll, 13th June 1761, Brown; 1th No- 
vember 1764, Stevenſon ; Strange's Rep. vol. 2. 733, Burrough v. 
Jemino. 


Anfawered : If the drawee had had funds of the drawer's in his hands, 
or had he accepted the bill, then a debt muſt have ariſen againſt him, 
which no doubt would have been a Scotch one. But the calc * 
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reverſe, there is here only a claim of recourſe againſt the drawer at 
New York ; and this as plainly a foreign debt as any one can be. 

Nor do the authorities quoted tend to contradict this obſervation. 
In the caſes of Brown and of Stevenſon, it was only found, that the 
drawer was liable in recourſe for exchange according to the rate of the 

lace of payment, and that the forms of negotiation in practice there 
ſhould be followed out; points which do not at all affect the preſent 
queſtion. And the paſſage of Voet laſt cited is exactly of the ſame 
tendency. 

In the caſe of Rodgers, the Engliſh ſtatute of limitation was found 
not to cut oft a debt due in Scotland ; and, on the ſame principle, the 
debt in queſtion ought to be excluſively regulated by the law of New 
York. 

That quoted from Strange's reports ſhews, in like manner, how 
debts are regulated by local laws, but has no tendency to prove, 
that the locus of the preſent debt is Scotland, and not New York. 


The Lord Ordinary “ ſuſtained the reaſons of ſuſpenſion.” But 
the caſe coming under review by a reclaiming petition and anſwers, 
the Court ordered it to be heard at the lame time with that of Wat- 


ton and Renton ; after which 


The Lords altered the Lord Ordinary's interlocutor, and “ found, 
that in the circumſtances of the caſe, the ſtatutory diſcharge ob- 
% tathed in the State of New York cannot bar the charger from re- 


covering payment of the ſums due to him in this country by the 


ordinary diligence of the law of Scotland.” 


Lord Ordinary, 7u/tice-Clerk, Act. Craigie. Alt, Macleod Bannatine. 
Clerk, Meng ies. | 
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No CXCIX. January 21. 1792. 


CREDITORS of MAC ALPINE and Company, 


A 06 


PARSONS and GOVETT. 


BILL or EXCHANGE Regular negotiation, how far required in accomme- 
dation-bills, 


 ForEIGN. — Bills drawn on P 3 in England regulated by the Engliſh 


law. 


12 JEFFREY of London accepted a bill drawn on him by 

Macalpine and Company of Perth. It was afterwards indorſed 
Tucceſſively to three different parties in England, the laſt of whom 
were Parſons and Govett. 

Macalpine and Company having become bankrupt, it was, in a 
competition among their creditors, died againſt the claim of Par- 
ſons and Govett, that by the failure of regularly negotiating the bill, 
which, though due 27th June, was not proteſted for non-payment 
till 16th July, recourſe againſt the drawers was cut off. At the ſame 
time it was admitted, firſt, that the acceptor was not poſſeſſed of any 
of the drawers funds ; and next, that before the term of payment the 
acceptor and the other indorſers, as well as the drawers, were all 
bankrupt. Commiſſions of bankrupt too had iſſued againſt them all, 
Macalpine and Company having an eſtate in England; ſo that before 
the bill was payable, the acceptor's bankruptcy had been announced 
in the Gazette; and within the days of grace the bill was proved 
againſt ſome of the indorſers, and againſt the drawers. In ſupport 
of the objection, it was 


Pleaded: It is a rule reſulting from the nature and object of bills 
of exchange, that they ſhould be negotiated with the ſtricteſt adhe- 
rence to the eſtabliſhed regulations. No reaſoning concerning equi- 
pollencies is to be admitted, nor is any room to be left on this head 
for doubt or conjecture. 

Hence in all caſes without exception, accepted bills, if 1 ed, 
ought to be regularly proteſted, and the diſhonour to be notified in 
due time. For it is not ſufficient to alledge, either that the acceptor 
held no effects belonging to the drawer, or that he was previoully 
bankrupt ; ſince by the acceptance he laid himſelf under an obliga- 


tion to pay, and it was the duty of the holder in proper time to re- 
quire 
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quire payment; nor is it to be known vyith certainty that it might not 


then have been obtained. 


Accordingly, in the caſe of Hart contra Glaſsford, recourſe was de- 
nied from delay in negotiation, though the drawer had no funds in 
the acceptor's hands; Fac. Coll. 21ſt June 1755. 

It was in like manner denied in that of Tod contra Maxwell, where 
the acceptor not only appears to have been without effects of the 
drawer's, but was bankrupt before the term of payment; Ibid. 12th 


July 1758. 


Anſwered: In general, no doubt, regular negotiation of bills is ne- 
ceſſary to preſerve recourſe ; but it is not a rule that admits not of ex- 
ception. Such unqueſtionably there are 1n the caſes of bills indorſed 
in ſecurity, and of. thoſe which have been indorſed after the term of 
payment. Nor in inſtances like the preſent is there leſs room tor ex- 
ception. 

Aer the bankruptcy of the acceptor, when the drawers could no 
longer operate payment from him, what purpoſe could the notifica- 
tion ſerve? Beſides, as the acceptor had none of the drawers effects, 
this being an accommodation or w:d-bill, it was impoſſible that 


from want of intimation any loſs of theſe could ariſe. Recourſe 


therefore ought not to be precluded. 
This inference is ſupported by the opinion of Mr Erſkine, and by 
the deciſion in the caſe of Macwilliam; Erſkine, b. 3. tit. 2. $ 34. 


Fac. Coll. 14th June 1787. 


At the ſame time it may be obſerved, that the circumſtances which 
took place truly afforded the molt effectual mode of notification. | 
But there is quite a ſeparate ground for admitting the recourſe. 
For the bill having been payable in England, where undeniably it 
would not be cut off, it is to be judged of by the Engliſh law; Fac. 
Coll. 13th June 1761, Brown contra Crawford; 4th November 1764, 


Stevenſon contra Stewart and Lean. 
The Lord Ordinary reported the cauſe. 


The Court appeared to be moved by all the different reaſons ſtated 
in anſwer to the objection, which was therefore repelled. 


Lord Ordinary, Henderland. Act. Honyman, Alt, Fletcher, Clerk Sinclair, 
8. 
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JOHN RUSSELL, HUGH ROSS, and others, 
AGAINST 


CREDITORS of HUGH ROSS of Kerſe. 


REAL AND PERSONAL. —TAILZIE.—An entail not followed by in fe- 
ment, not ęfectual, though recorded, againſt the real diligence of the cre- 
ditors of the inſtitute, he being alſo heir of line. 


HE father of Hugh Roſs, who ſtood infeft in the lands of Kerſe, 
executed an entail of them, containing the uſual clauſes, in fa- 
vour of him as inſtitute, and of a ſeries of ſubſtitutes, | 

The deed was recorded in the regiſter of tailzies. But ſeiſin did 
not follow upon it. 

Mr Roſs, after his father's death, expede a general ſervice as his 
heir of line, but made up no titles under the entail. _ 

He had contracted conſiderable debts, as his father alſo had done; 
and ſome of his creditors having charged him to enter heir of line in 
{pecial to his father, led adjudication, which was completed by in- 
feftment. | 0 

A proceſs of ſale having been raiſed, the eſtate was purchaſed by 
Mr Ruſlel; after which a doubt was entertained, wherher or not the 
entail, perſonal as it was, precluded the above-mentioned diligence. 
In order to try this point, on which the right of the purchaſer de- 
pended, an action of reduction at the inſtance of the creditors was 
raiſed, in which the purchaſer, together with Mr Roſs, and the other 
heirs of entail, were called as defenders. On the part of the purſu- 
ers it was | 


Pleaded : No perſonal right, ſuch as that reſulting from the entail 
in queſtion, could ever be placed in oppolition to the real right of a 
creditor-adjudger completed by adjudication, if proper attention 
were given to the diſtinction between thoſe different kinds of right. 

The firſt is that by which a perſon is veſted in the property of a 
ſubject; the other that which gives a title or claim to become ſo veſt- 
ed, but does not transfer the property. Thus, if any one infeft in 
lands convey them to a party, who poſtpones the taking of ſeiſin, 
and if in the mean time he again diſpone them to a different perſon, by 
whom infeftment is immediately obtained; the latter alone becomes 
proprietor, or is veſted with the property, while nothing remains to 
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the former but a perſonal action againſt the fraudulent diſponer. In 
like manner, before a diſponee be infeft, he may be cut out by an 
adjudging creditor of the diſponer's, whoſe right 1s completed by ſei- 
ſin; Rem. Dec. 22d June 1737, Bell contra Garthſhore ; Fac. Coll. 
1 3th February 1781, Mitchels contra Ferguſon. 

Now Mr Roſs's father, who was infeft in the eſtate, granted a diſ- 
poſition in favour of a ſeries. of heirs of entail, on which, however, ſei- 
{in did not follow. The granter, therefore, during his life, continued 
veſted in the property of the eſtate ; and at his death, it was in here- 
ditate jacente of him, being then ſubject to a twofold claim or perſon- 
al right; firſt, that of the heirs of line, and next that of the heirs of 
entail. Both theſe rights belonged to Mr Roſs, and under either of 
them he could become veſted in the fee. If he did ſo as heir of line, 
by ſpecial ſervice and infeftment, a claim of forfeiture no doubt a- 
gainſt him would thence accrue to other heirs of entail ; but it is 
perfectly obvious that this preſuppoſes him in the firſt inſtance, to 
have acquired the unlimited right of property. Hence, being fully 
veſted, he could diſpone with effect; and the right of the diſponee 
would be unchallengeable, when clothed with infeftment. For the 
ſame reaſon his creditors could adjudge wit! effect, the ſpecial charge 
authoriſed by act of parhament 1540 being cyuivalent to a ſpecial 
{ervice, 

For farther illuſtration, let it be ſuppoſed that Mr Roſs's father, in- 
ſtead of a deed of entail, had executed a conveyance to an onerous pur- 
chaſer, which certainly will not be ſuppoſed a leſs valid diſpoſition. 
It is clear, that if this purchaſer remained uninfeft, another pur— 
chaſer acquiring right from Mr Roſs, might have effectually veſted 
himſelf in the property by adjudication in implement; or any credi- 
tor-adjudger could have equally obtained a complete real right. 

The regiſtration of this entail is nothing at all to the purpoſe. The 
ſtatute of 1685 ſuperadded that new requiſite for the ſafety of credi- 
tors and of purchaſers; but has no tendency to render a perſonal right 
a real one, which alone could have effect againſt the complete real 
diligence in queſtion. 

Nor could creditors or purchaſers derive any advantage from this 
regiſtration in the record of tailzies, when that of ſeiſins gave them 
no information of the exiſtence of ſuch a reſtraint on the property. 

Theſe obſervations received the ſanction of the Court, in the caſe 
of the creditors of Douglas of Kilhead in 1765 *, | 


Anſwered : Mr Roſs's right is ſubject to forfeiture, in virtue of the 
irritant and reſolutive conditions of the entail; ſo that a declarator of 
irritancy at the ſuit of the ſubſtitute heirs, would intitle them to hold 
the eſtate unburdened with debts, and ſhould ſeem to lay che ſubjects 
purchaſed open to eviction. | | 

For the argument founded on the want of ſeiſin ſeems to be ob- 
viated by the ſtatute of 1685. It requires, indeed, the inſertion of 
the irritant and reſolutive clauſes in the inſtruments of ſeiſin; and if 


Not collected. 


there 
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there had been infeftment, this requiſite would here have been eſſen- 
tial ; but as there was not, it is enough that the limitations appear on 
record in the procuratory of reſignation. 

Accordingly, in the caſe of Denham of Weſtſhiels, it having been 
found, that a perſonal entail was ineffectual againſt creditors, that 
decifion was reverſed on appeal. 


The Lord Ordinary reported the cauſe on informations, when a 
Hearing 1n preſence was appointed, and it was ordered, that the infor- 
mations 1n the caſe of Kilhead ſhould be reprinted, for the peruſal of 
the Court. 


On adviſing the queſtion, however, the Court were unanimoully 
of opinion, that the perſonal entail could have no effect againſt the 
real right of the creditors, and that this was a point which admitted 
of no doubt. And it was obſerved, that what had given occaſion to 
ſo ample a diſcuſſion, was an opinion expreſſed on the Bench in the 
caſe of Thomſon againſt Douglas, Heron, and Company, That ad- 
« judging creditors ſtand in a different predicament from diſponees, 
as they muſt take the right of their debtor fantum et tale as it is 
“in his perſon ;” Fac. Coll. 15th November 1786 ; an opinion now 
ſtated to have been erroneous, 


Reporter, Lord Suinton. For the Creditors, Rolland et alii. Alt. Wight et ali. 
Clerk, Sinclair. | | | 
8. 
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CREDITORS of AUCHIND ACH. 
AGAINST 


ISAAC GRANT. 


PRESCRIPTION, —TAILZIE.—Years of minority of ſubſtitutes not to be 
deducted. | 


A LEXANDER AUCHINDACHY was firſt heir of entail under a deed 
executed by his father, and his fiſter was the next. 
He made up titles, however, as unlimited fiar, on which he poſ- 
ſeſſed the eſtate for the period of preſcription, : 
During 
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During a part of this time, his ſiſter, the perſon in immediate ſubſti- 
tution, was minor; and it came to be objected to his preſcriptive right, 
that the years of her minority ought to be deducted. But the Court, as 
in the caſe of Gordon contra Gordon, 21ſt December 1784, Fac. Coll. 
and in other prior ones there quoted, conſidering, that in this way 
preſcription could ſcarcely ever have effect againſt entails, as ſome 
of the ſubſtitutes would probably be always in minority, 


Found, that the years of the minority of the ſubſtitute were not to 
be deducted. 


AQ. IWalfe- Murray. Alt. G. Ferguſſon, Clerk, Menzier. 
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ROBERT GRAY, 


AGAINST 


WALTER FERGUSON. 


Sr RVITUDE. -A negative ſervitude granted by a written contract, effefual 
againſt a ſingular ſucceſſor, without regiſtration, or any previous viſible 
exerciſe of the right. 


M Grar obtained from John Cleland a feu- right to a piece of 
ground, in which he took ſeiſin in January 1753. 

Having built a houſe on it, he, in September 1753, got from Cle- 
land another feu-right to an adjoining piece of ground; and in this 
deed the following clauſe was contained: That nothing ſhould be 
« built on the contiguous property towards the north, ſo as to inter- 
44 rupt or prejudge the lights or proſpects of the ſaid Robert Gray's 
« houſe.” On this, however, infeftment did not follow till February 
1757. ; | 
5 2 December 1753, three months after the date of the ſecond feu- 
right, the author of Mr Ferguſon acquired from Cleland that conti- 
guous property towards the north, by a feu- contract, on which he was 
infeft in March 1756, almoſt a year before ſeiſin was taken on the con- 

| | veyance 
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veyance which conſtituted the ſervitude. Nor was any notice taken 
of it in the laſt- mentioned feu- right. | 

No act of poſſeſſion followed, nor was there room for any during 
many years. At length, in 1791, when Mr Ferguſon was proceeding 
to build on the ground, an interdict was applied for and obtained by 
Mr Gray, for ſtopping the work, as contrary to his right of ſervitude. 
In oppoſition to this claim of ſervitude, it was 


Pleaded : Servitudes, it is true, may be conſtituted without infeft- 
ment. But, on the other hand, in reſpe& to ſingular ſucceſſors, a 
mere latent deed is by no means ſufficient for that purpoſe. Poſſeſ- 
ſion is ever indiſpenſably neceſſary, either preceded by an expreſs 
grant, or continued during the years of preſcription; Stair, b. 2. tit. 7. 
F.; Erſk. b. 2. tit. 9. F 3. ; 

This rule applies indiſcriminately to ſervitudes, whether poſitive or 
negative. The latter indeed, while nothing occurs tending to contra- 
vene them, may not, like the former, be capable of actual uſe or poſ- 
ſeſſion ; but they admit what in the Roman law is termed ut pol- 
ſeſſion. The right may be ingroſſed in the title-deeds and infeft- 
ments, of both the ſervient and dominant tenements; or it may be e- 
ſtabliſhed by a declarator. It ought more eſpecially to be inſerted in 
the infeftments of the ſervient tenement, that it may appear on record 
for the benefit of thoſe who may purchaſe that tenement, or lend mo- 
ney on the ſecurity of it. = 

This the proprietor of the dominant tenement can eafily effect, fo 
as to render it binding upon ſingular ſucceſſors, by requiring the ſel- 
ler, when the intended purchaſer is known, to ſpecify the ſervitude 
in the diſpoſition ; and at all events he can, by an action, and an in- 
hibition on the dependence, oblige the owner of the ſervient tenement 
to inſert the ſervitude in his titles, and to infeft himſelf on theſe. 

Of the oppoſite doctrine, the conſequences would be truly alarming. 
The complete ſecurity which our law aftords to creditors and purcha- 
{ers in reſpect of landed property is one of its higheſt honours. In 
general this depends on our records. But as there are burdens on lands 
which cannot be learned from theſe, the law is careful, otherwiſe to 
notify their exiſtence. Thus poſitive predial ſervitudes may be con- 
ſtituted by private contract, without infeftment or regiſtration ; but 
in order to render them effectual againſt ſingular ſucceilors, poſſeſſion, 
a means of information no leſs perfect than any. record, is indiſpen- 
ſably neceſſary. The cafe of tacks is another inſtance of the ſame 
kind. But were negative ſervitudes to require no notification by the 
records, while in their nature they are incapable of vilible poſſeſſion, 
there would be a burden impoſed on lands, of whoſe exiſtence tlie 
law had provided no means of being apprized; and ſuch an one as 
might totally annihilate their value. No inſtance of this can be 
ſtronger than the preſent, where, apart from the purpoſe of building, 
the ſubject in queſtion 1s of little value. 

Publication by the records therefore ſeems eſſential to the validity 
of negative ſervitudes ; though infeftment may not be always neceſ- 
ſary, as the ſame end may be ſerved by inſerting in the regiſter of 
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Jeifins the bond or other deed by which this ſervitude is created. 
Accordingly many inſtances of that kind, as well as of infeftments in 


. 


ſervitudes, appear on record. 


An, wered: In order to conſtitute any predial ſervitude, nothing 
more is neceſſary, than the conſent, on the one hand, of the owner 
of the ſervient tenement expreſſed in writing; and, on the other, ſuch 
a poſſeſhon, or exerciſe of the right, as it is capable of. 

Servitudes may likewiſe be conſtituted by preſcription ; in which 
caſe it is true, the mere enjoyment or uſe of negative ſervitudes, 
ſuch as that of light and proſpect, would not be ſufficient, without 
hindering the owner of the ſervient tenement 70 w/e his freedom; 
Stair, b. 2. tit. 7. H 9, But when the ſervitude is founded on a grant, 
then ſuch uſe or enjoyment is amply ſufficient. bd, 

It has been admitted, that infeftment is not neceſſary. Of this 
however the unavoidable conſequence is, that publication by the re- 
cords is no leſs unneceſſary; for it is to the validity of infeftment 
alone that regiſtration is eſſential. And if ſuch be the ſtate of the law, 
all queſtions reſpecting the expediency of recording deeds impoſing 
ſervitudes are out of place here; becauſe 1c is the legiſlature alone 
which can make a new law. As to the extraordinary mode propoſed, 
of compelling regiſtration by an action, and an inhibition on the de- 
pendence, it is enough to obſerve, that the law requires no ſuch pro- 
ceeding. 

Mr Erſkine accordingly maintains, that © negative ſervitudes, e. g. 
% altins non tollendi, or non officiend: luminibus, are accounted effeual 
„ againſt the ſingular ſucceſſors of the granter, without uſe, by the 
« bare agreement of parties; b. 2. tit. 9. F 35. 


The Lord Ordinary ſuſtained the claim of the negative ſervitude; 
and on adviſing a reclaiming petition and anſwers, | 


The Court adhered to that interlocutor. 


A ſecond reclaiming petition having been preferred, and followed 
with anſwers, was alſo refuſed. 


Lord Ordinary, Hailes. For Mr Gray, Slicitor General, A, Cample!l, Alt, Lord 
Advocate, Dean of Faculty, Hay. Clerk, Home, 
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CREDITORS OF KENNETH MACKENZIE, 
AG A1 


HIS CHILDREN. 


PROVISIONS TO HEIRS AND CHILDREN.—4 proviſion by marriage: con- 
traci good againſt creditors, though not payable till after the father's 
death ; intereft being due from the periods of the childrens majority or mar- 
riage. 


BY his contract of marriage, Kenneth Mackenzie of Redcaſtle be- 

came bound © to make payment to the younger children to be 
« procreated of the marriage, the ſum of L. 2000, to be divided a- 
„ mongſt them as he thould direct by a writing under his hand; the 
« {aid proviſions to be payable only at the father's death, and to bear 
« intereſt from the majority or marriage of ſaid children, whichever 


« of theſe events ſhould firſt happen; and they to be maintained at 


<« bed and board ay and until the period at which the intereſt upon 
« their proviſions ſhould fall due and be payable.” 

At his death he left four children, all under age and unmarried. 
Before that time his creditors began to lead adjudications againſt his 
eſtate ; as did alſo his three younger children, in ſecurity of the 
aforeſaid L. 2000 of proviſion, and of the intereſt from their ma- 
jority or marriage; and likewiſe for a certain ſum in name of aliment, 
awarded to them by arbitration ſome years before his death. 

The eſtate, which was loaded with debts beyond its value, being 
afterwards brought under judicial ſale, the children claimed to be 
ranked for theſe ſums; the creditors, on the other hand, objecting, 


that thoſe proviſions were not a proper jus credits effectual againſt 


them. In ſupport of the objection they 


Pleaded: It is clear, in general, that proviſions to children, whe- 
ther conſtituted by marriage-contract or by bond, if they be not made 
payable during the father's life, are not effectual againſt onerous cre- 
ditors. Harcarſe, 218.—220. ; Stair, 20th June 1672, Bannerman ; 
Fountainhall, 17th June 1697, Napier; Fac. Coll. 14th November 
1787, creditors of Mactaviſh, Erſk. b. 3. tit. 8. § 39. | | 

In the preſent caſe, indeed, it is declared, that the proviſion {hall 
bear intereſt from the marriage or majority of the children. But this 
is a ſpecialty of no real importance. For though thoſe events might 
have happened in the father's lifetime, they muſt have been _ = 

erſto 
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derſtood as taking place after his death; as it was impoſſible that 
any ſooner a claim for either principal or intereſt could ariſe. 

To ſhew this, ſuppoſe a daughter to have been married during the 
father's life, and to require the intereſt of her portion; he could have 
anſwered, that there was none, however ſmall, which ſhe could call her 
OWN, as the amount, to be aſcertained by himſelf, would not be known 
till his death. Or if a child, after attaining majority, had bequea- 
thed by will his ſhare of the proviſion, the ſame anſwer mult have 
filenced the legatee. 

Thus it appears, that during the life of their father the children 
had no jus crediti, and therefore cannot compete with his onerous cre- 


ditors. 


Anfwered : Although before the father's death the 3 ſum 
was not payable, it was nevertheleſs to become due at the period of 
majority or of marriage. There was then to be dies cedens, though 
not dies veniens, From thoſe terms the proviſions were to bear in- 
tereſt, and by conſequence the capital, or ſtock, muſt have been owing 
by and a debt upon the father; for to ſuppoſe intereſt to ariſe with- 
out a capital 1s abſurd. 

As to the argument founded on the father's power of diſtribution, 
it muſt be admitted, that during his life the children, if all married or 
of age, would have been entitled collectively to the intereſt of their 
Proviſions; and though an individual could not preter a ſeparate claim, 
this is not inconſiſtent with the jus crediti of the whole; which hows 
ever was the point in queſtion. 

The children therefore being veſted in the right of their proviſion 
before their father's death, it is to be conſidered as a proper debt, 
and effectual againſt his creditors. Kames, 24th January 1724, 
Lyon contra Creditors of Eaſter Ogil. 


The Lord Ordinary, © in reſpect that, by the conception of the 
contract of marriage, the father was bound to pay jntereſt upon the 
“ ſums provided to the younger children of the marriage, from the 
« time of their marriage or majority, though the payment of the 
« principal ſum was ſuſpended till the death of their father, found it 
« was competent to the younger children to uſe diligence in their 
ce father's lifetime; and found, that although the father was bound 
„to aliment the younger children according to his circumſtances, 
„ which would be implied though not expreſſed, yet, in reſpect of 
<« the {tate of his affairs, the younger children could not compete with 
« onerous creditors for aliment.” 


To this interlocutor the Court adhered, on adviſing two ſucceſſive 
reclaiming petitions for the creditors, wich anſwers; the children ha- 
ving acquieſced in the inding as to their aliment. 


Lord Ordinary, Juſtice - Clerl. For Creditors, Rolland. Alt. Abercromby, Roſs, 
Clerk, a Mes | 
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No CCIV. February 4. 1792. 


MARGARET DALZIEL, 
AGAINST 


JOHN RICHMOND. 


PROCESS, —Oath on reference competent, after the adducing of parole proof. 


1 DALZIEL having raiſed a declarator of marriage a- 

gainſt Richmond, ſeveral witneſſes adduced by her in ſupport 

of her libel were examined. The Commullaries, however, found this 
evidence inſufficient, and aſſoilzied the defender. 

She afterwards preferred a petition, praying that the libel might be 

referred to his oath. This the Commillaries refuſed ; and the, having | 

brought the point under review of the Court, 9 


—— . — —— 
— . ——— 


Pleaded : It is indeed reaſonable, that before reference to oath, the 
party referring ſhould renounce all other evidence; becauſe if ſuch x 
oath be not neceſlary as a means of proof, his only object muſt be to 
inſnare his adverſary into perjury. But, on the other. hand, when all 
farther proof has been relinquiſhed, the reference is competent and 
right, notwithſtanding that ſome evidence may have been already 
brought; the adverſary as to this being put on his guard; Voet, 
lib. 12. tit. 2. H I1. 

By certain old deciſions, it 1s true, a reference in theſe circumſtan- 
ces was denied; for which it is the more difficult to account, as it 
was always admitted in caſes where proof by writing had been at- 
tempted ; Erik. b. 4. tit. 2. Y 3. But the point was unalterably fixed 
24th June 1747, in the caſe of Law contra Lundin, in which it was 
found, © That a libel might be referred to the party's oath, notwith- 
« ſtanding the depoſitions of the witneſles ;” Kilkerran. 


Anſwered : He who makes a reference to the oath of his adverſary 
ought to be actuated by an expectation that the truth will thereby be 
declared, having confidence that the adverſe party is not diſpoſed to 
commit the crime of perjury, Were a perſon impreſſed with the op- 
poſite ſentiments, to inſiſt on his ad verſary's oath, his conduct would 
be immoral in a high degree; nor in a legal ſenſe, upon the crime's 
being afterwards perpetrated, could he be viewed in any other light 
than that of an acceſſory. But if he has already made his election of 
a different mean of proof, eſpecially that by witneſſes, he betrays 


5 R 0 his 


430 DECISIONS OF THE No CCV. 


his diſtruit in the veracity of his opponent, to r oath the law 
will no longer leave him at liberty to recur ; J. 11. Cod. De reb. cred, 
et ur. 

des, it is an obſervation of Lord Stair's, that © allowing the 
_ oath of party then would infer perjury and def. amation of witnel- 
« ſes;” Irvine contra Roſs, inf. cit, And, on the other hand, the pre- 
ceding teſtimonies might create an unjuſt ſuſpicion of the truth of 
what the party deponed. 

It may be remarked, that there is in this reſpect a juſt diſtinction 
between written and parole evidence ; the former being ſomething 
which already exiſts, and which therefore 5 it is natural to make un 

of, before the creating of new evidence by the latter. 

Accordingly there occurs a ſingularly uniform ſeries of deciſions 
reſpecting references after parole proof had been attempted. Thus, 
Colvin, iſt July 1574, Earl of Sutherland; ibid. 20th January 1575, 
Lord Glenbervy ; ; Durie, 15th June 1622, L. Roſlin; 29th Janua- 
ry 1039, L. Weſtmuirland ; Spottiſwoode, 26th January 1630, 
Duke of Lennox; Hope, Ith July 1617, Finlayſon; Fountainhall, 
26th February 1686, Horn; Stair, 22d June 1676, Irvine; Clerk 
Home, 18th November 7:7, Macbrair : to all which, the caſe quo- 
ted on the other ſide is alone to be oppoſed. 


The Lord Ordinary © minced} to the Commiſſaries, with this in- 
0e ſtruction, to ordain the defender to depone on Wis purſuer” s refer- 


« ence.” AM 


On adviſing a reclaiming petition and anſwers, 
The Lords adhered to the Lord Ordinary's interlocutor. 


Lord Ordinary, 7uftice-Clerk, For M. Dalziel, Fraſer Tytler, Alt. Steart. 
Clerk, Colguhoun, | 
8. 
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LYDIA DOUGLAS, and her HUSBAND, 


AGAINST 


The TRUSTEES of Sir CHARLES DOUGLAS. 


CoNnDITION.—4 father who had granted a proviſion to his daughter, ha- 
ding in an after deed inſerted the condition, that if ſhe married a certain 


| perſon the proviſion Jhould be void; it was not ſuſtained. 


Y a deed of ſettlement, Sir Charles Douglas conveyed to certain 
2.2 truſtees, for behoof of his younger children equally, of whom 
Lydia was one, conſiderable ſums of money, and other property. 

He afterwards executed a codicil, containing the following condi- 
tion: That if my daughter Lydia hath already married Richard 
« Bingham, ſon of the Reverend hn (put by miſtake for J 
« Moody Bingham, or any other ſon of his, in ſuch cafe or event, 
* ſhe ſhall not at any time derive any benefit or advantage from my 
C ſaid ſettlement.” _ | | * 

Before Sir Charles's death, when this codicil came to the know- 
ledge of his daughter, the was already married to Mr Bingham. She, 
however, had not been ignorant of her father's difapprobation of the 
match; which, notwithſtanding, was univerſally allowed to be a ſuit- 
able one. 

Of the laſt-mentioned deed ſhe and her huſband inſtituted a re- 
duction, in order to ſet aſide the irritant condition, and reſtore her 
to the benefit of the former ſettlement. In ſupport of this action it 


was 


| Pleaded : The condition in this caſe inferred a total forfeiture of 
the only proviſion given; and yet it mult be admitted that the match 
was not unſuitable. The benignity and the juſtice of our law will e- 
ver reject ſuch conditions, as being not only contra libertatem malrins- 
nii, but allo contra piclatem parentts. 
Thus Lord Stair ſays : Such conditions are © void, as againit the 


freedom of marriage, which the natural affection of parents obliges 


« them not to violate ;” b. 1, tit. 3. § 7. And Lord Bankton s Clau- 


ſes to that effect © are rejected by our law, and the proviſion ſubſiſts 
« notwithſtanding the children marry without ſuch conſent, eſpecial- 
“ly if they marry ſuitably ;” b. 1. tit. 5. F 29. In like manner Mr 
Erſkine, b. z. tit. 3. $ 85. And to the fame effect are a variety of 


deciſions in Dict. vol, 1, voc. Condition; though in ſome caſes, when 
| children 
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children had been previouſly provided, ſuch conditions annexed to 
additional proviſions were ſuſtained. Alſo Wallace, gth February 
1774, Graham contra Bain. 

Beſides, it is to be remarked, that tlie marriage had taken place be- 
fore the condition was made known to the parties, and it ought not to 
be permitted to operate as a ſnare. | 

If indeed the father had not beſtowed any proviſion at all on his 
daughter, no remedy perhaps would have been found ; but when he 
has himſelf confeſſed the extent of his natural obligation to provide, 
this ought not to be fruſtrated by a capricious or unnatural condition, 
which therefore muſt be held pro uon /cripto. 


Anſwered : If the condition annexed by a father to the proviſion 
of his child be, that ſhe ſhall marry a particular perſon, or not mar- 
ry at all, it is invalid, as beyond the limits of parental authority; 
and it is to ſuch caſes as theſe, that the opinions and deciſions quoted 
on the other fide are applicable. 

But a negative upon a daughter's choice is a power that belongs to 
a father, which, though it may ſometimes be capriciouſly exerciſed, 
it would be pernicious to aboliſh Such was the power aſſumed 
by the father in the preſent inſtance, in which there appears nothing 
contra bonos mores, or really contra libertatem matrimonii. 


The Lord Ordinary reported the cauſe. The Court were unani- 
moulſly of opinion, that the condition ought not to be effectual, as 
being contra libertatem matrimoni ; for that the children having a natu- 
ral right, and the father having detined what he confidered as a rea- 
ſonable proviſion, this was not to be defeated by the adjecting of an 
unreaſonable condition. 

It was alſo conſidered as a circumſtance of importance, that the 
codicil was not communicated to the daughter before the marriage. 
But little ſtreſs was laid upon the mi/zomer above mentioned, though 
founded on by the purſuers. 


The Lords reduced the codicil. | ; 


Reporter, Lord Dreghorn, Act. M. Roi, Alt. Abercromby. 
Clerk, Home. | | 
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No (CVI. February 8. 1792. 


The CREDITORS of SIR ROBERT MAXWELL, 


AGAINST 


TRUSTEES of PATRICK HERON. 


 CAUTIONER.—One of twwo cautioners, paying on an aſſignment, intitled te 
be ranked on the eſtate of his co-cautioner for the whole ſums due, to the 
effect of his recovering a rateable part of the debt. 


CIR ROBERT MAXWELL of Orchardtown, Mr Heron of Heron, and 
Mr Maxwell of Cargen, were jointly bound for large ſums of 
money. But Mr Maxwell was truly the debtor, the other two ha- 
ving interpoſed as cautioners for him. | 
Mr Maxwell became inſolvent, and ſoon after Sir Robert Maxwell 
conveyed his lands to a truſtee for the benefit of his creditors. Up- 
on a ſale, a very great deficiency appeared. 
In the mean while, Mr Heron having been obliged to pay the whole 
debts, obtained an aſſignment in the name of Sir William Forbes and 
Company, as his truſtees. In virtue thereof he claimed to be rank- 
ed on the proceeds of Sir Robert Maxwell's lands, for the whole ſums 
paid by him, to the effect of his recovering a full moiety of theſe 
tums. This was oppoſed by the other creditors of Sir Robert Max- 
well, who | 


Pleaded : In a queſtion with the creditor, every co-oblicant is debt- 
or to the full amount of the debt. And therefore the creditor is at 
liberty to attach their reſpective eſtates to that extent. Care only is to 
be taken, that he fhall not on the whole receive more than is truly 
due to him. 

But in a queſtion berween the co-obligants themſelves, each of 
them is debtor only in his due proportion of the debt; and this 
proportion cannot be encreaſed, directly or indirectly, by any opera- 
tion of the creditor, or of the co-obligants; Tait contra the creditors of 
Macghie, 2oth November 1785. 

In ſome caſes, it is true, a creditor may be ranked for more than 
is due to him at the time. Thus a creditor, after a ſequeſtration, might, 
by the bankrupt ſtatute of 1783, be ranked for the whole ſums due 
at the date of the ſequeſtration, although he had afterwards re- 
covered a part from collateral ſecurities; but that could only be 
done where the bankrupt might have been ſucd for the whole; a 
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proceeding inadmiſſible with regard to a co-cautioner. And in no 
in{tance could the claim be increaſed after the 1equeſtration, which, 
however would happen if one of two co-cautioners, who, during the 
ſolvency of the other, could only infilt for a proportional relief, were 
to be permitted, in conſequence of a bankruptcy, to demand pay- 
ment of the whole. 

A cautioner, after the bankruptcy of his co-obligant, cannot enlarge 
his claim of relief more than an ordinary creditor can enlarge his 
claim of debt. An4 were it allowed to all the creditors, the only 
conſequence would be a nominal increaſe of the debts while the fund 
of diviſion remained the ſame. Nor could the aſlignment from the 
creditor put the cautioner in a different fituation ; this being only 
done to facilitate the claim of relief, ſo far as it is authoriſed by law. 

Neither can the particular form in which the cautioners interpoſed 
their {ſecurity by the granting of joint bonds, affect the preſent 
queſtion. The creditor was thus authoriſed immediately to attach 
the eſtates of each crrows tor the whole ſums due to him; but the in— 
tereſts of third parties were not thereby in the ſmalleſt degree en- 
croached upon; and, on recovering his payment out of any parti- 
cular eſtate, the law would imply an athgament to the creditors at 
large, to the effect of their obtaining from the funds of the other 


dcbtors a correſponding relief. 


Anfwered : A creditor in a joint bond may attach and be ranked 
on the effects of every one of the correi, to the effect of recovering 
what is due to him. This is not and cannot be diſputed. The next 
object of the law, after the creditor has thus received payment, is 
to divide the loſs equally among the different co-obligants. And for 
this purpoſe the creditor is bound to do every thing that is in his 
power, although third parties may ſuffer a conſequential Jos, 

If the effects of the co-obligants, all of them being infolvent, were 
to be diſtributed at the ſame time, the creditor ought certainly to 
rank on the different eſtates, ſo as to draw from each a rateable pro- 
portion of the debt. And chus, it is evident, that in the preſent caſe 
the creditors in the joint bonds muſt have been ranked on Sir Robert 
Maxwell's eſtate for the whole debt, this being heceſſary for equa- 
ling the loſs. 

Apain: Zuppoſing that one of the co-obligants is bankrupt, and the 
other in good credit, if it were convenient for the creditor to de- 
lay his claim till the proceeds of the bankrupt-eſtate came to be di- 
vided, the ſame thing ought to be done. And thus, as in the former 
caſe, the obligations of the parties, agrecably to their true meaning, 
would have a like effect as to all. But ſurely, although the creditor 
may find it neccflary to alk his money ſooner, that circumſtance can- 
not, in the eye of juſtice, be conſidered to vary the rights of the parties. 

And it is of no conſequence, that if all the co-obligants had con- 
tinued ſolvent, one of them, having paid the debt, could only ſue 
his co-cautioner for one half. After a bankruptcy, the queſtion is 
not to what extent the cautioner {hall be ranked, but what he 1s to 
draw. And if the creditor, by ranking on the eſtate of the bank- 

rupt 
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rupt cautioner for the whole debt, could have placed the ſolvent cau- 
tioner in the ſame ſituation, as if both had been alike able to fulfil their 
engagements, it is juſt that in virtue of the aſſignment from him, the 
ſolvent cautioner, after paying the debt, ſhould be allowed to rank 
as he might have done. 


The Court were unanimouſly of opinion, That in the circum- 
ſtances of this caſe, where, before any payment, a truſt-right had been 
executed by the inſolvent cautioner, and where he that continued in 
good circumſtances, had obtained an aſſignment from the creditor, the 
ranking ought to go on in the ſame manner as if no payment had 
been made. | | 


The Lords found, © That the truſtee for the creditors of Sir Robert 
„% Maxwell was bound to rank Patrick Heron, and Sir William For- 
bes and Company as truſtces for him, upon Sir Robert Maxwell's 
„ funds for the whole ſums due on thoſe debts in which Mr Heron 
c and Sir Robert Maxwell were jointly bound along with Mr Max- 
« well of Cargen; but under this condition, that in conſequence of 
e their being ſo ranked, they ſhall not draw more than one half of 
ce the ſaid debts.” 


A reclaiming petition for the creditors of Sir Robert Maxwell was 
refuſed, without anſwers. 


Lord Preſident Reporter, inſtead of Lord Cardenſton. For Sir William Forbes and Co. 
Solicitar-General, Mconochic, Alt, Rolland, Abercromby, Homman. Home, Clerk, 
C. 
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No CCVIL | | | February 14. 1792. 


The YORK-BUILDINGS COMPANY, 


AGCAUTNST 


RICHARD CHES WELL, and others. 


PRESCRIPTION. —The Scottiſh preſcriptions no! pleadable by debtors domi- 
ciled in England. | | 


| as the ranking of the creditors of the York-buildings Company, 
claims having been made by Cheſwell and others, upon bonds 
granted by the Company, on which no document had been taken for up- 
wards of forty years, preſcription was objected by the Company. 


The very ſame queſtion formerly occurred between different claſſes 
of the creditors, when it underwent a very complete diſcuſſion, both 
in writing and in a hearing in preſence. The Court then /uftained 
the objection; Fac. Col. gth March 1786, York-buildings Company 
contra Delvalle. That judgement, however, was reverſed, on appeal 
to the Houſe of Lords; but the reverſal was attended with this pecu- 
liarity, that the objectors not appearing in that high Court, the pro- 
ceedings took place ex parte. 


In the preſent caſe there did not ſeem to be any material addition 
made, to the arguments itated in the former one; and to theſe it 1s 
therefore ſuthcient to refer. But the Court now viewed the queſtion 
in a different light. It was | 


Obſerved on the Bench : This is in all reſpects an Engliſh company; 
domiciled in England, and by their charter of erection fixed down to 
x reſidence there; ſo that in every inſtance of their being ſued in this 
country, citation at the pier and ſhore of Leith was neceſſary. If, 
inſtead of being thus permanent in England, they had changed their 
place of refidence to Scotland, and had continued here during the for- 
ty years, it might have been competent to them to plead our preſcrip- 
tion, notwithitanding that England was the locus coutractus. For it is 
the lex domicilii debitoris, which in this matter is the governing rule; 
and that law admits not this preſcription. It is clear, that in England 
action on thoſe bonds would lie againſt the Company. They are not 
therefore, in the words of the ſtatute of 1469, © obligations of nane 
* avail,” The debtors ſurely would not be intitled to ſay fo, for ha- 

ving 
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| 37 
ving brought their effects over the border. In all caſes in Which the 
Court has ſultained our preſcriptions againſt Englith debts, the debt- 
ors were conſidered as having acquired a reſidence in this country. 


The Lords therefore, having adviſed the cauſe on memorials, by a 
great majority repelled the objection of preſcription, 


For the Company, Montgomery et alii. Alt. Maconochie et alii, | Clerk, Cælgubeun. 
8. 
No CCVIII. | | Februar 7 17. 1792. 


GEORGE GORDON FALCONER, and his Factor co Titoris, 


AGAINST 


KATHARINE THOMSON. 


7 


FACTOR loco tuloris may enter into a ſubmiſſion. 


ee eee had acted for many years as houſekeeper 
for the deceaſed Mr Falconer of Pheſdo. She alſo uplifted his 
rents as his factor, and ſuperintended the cultivation of a farm be- 
longing to him. 

After Mr Falconer's death, the neareſt relation of ] his heir refuſing 
to be tutor, a factor Ic tutoris was named, between whom and Yrs 
Thomſon a ſettlement of accounts took place. But ſome of the arti- 
cles being doubttul, amounting in value to about L. 300, a reterence 
was made to two men, with a power to name an overiman. And the 
arbiters having diifered, the overſinan gave an award, finding a cer- 
tain ſum due to Mrs Thomſon. 

Another perſon having been aiterwards named faftor hn tutoris, 
he brought an action for ſetting aſide the reference an award, as un- 


authoriſed by the ſituation of che parties. The purſue: 


& 


Pleaded : A reference to arbiters is not an act of admmfrationg, but 
the exerciſe of a right of property, which is only competent. to the 
owner, or thoſe to whom the owner has ſpecially intraſted it. 

The nomination of a judicial factor is a remedium exiraordinarin, 
to bs applied for preventing wrong, which would be otherwiſe un⸗ 
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avoidable, and not for performing acts which may be done or omit- 
ted without eſſential loſs; and leaſt of all, tuch as may be attended 
with irreparable injury. 

A tutor being appointed to ſupply the defect of will in 4 perſon, 
as well as to manage the affairs of the pupil, has very extenſive 
powers; but even he cannot enter into a reference reſpecting a real 
eſtate ; and a curator has no ſuch power. A factor /oco tutoris, who is 
only named to prevent dilapidation, until the tutor-at-law can con- 
veniently undertake the office, neither has nor ought to have ſuch au- 
thority. As he cannot directly make any ſettlement, which may not 
be controlled by the pupil, he cannot indirectly do io, by the nomi- 
nation of an arbiter. 

In practice, a factor /5co tutoris has not been allowed to ſubmit to 
arbiters ; although, where the award was favourable to the pupil, 
it has been found, that the other party was barred from objecting to 


it; 15th June 1758, Brown; 8th July 1779, Creditors of Macdowal. 


Anſwered : A tutor, both by the Scots and Civil law, may enter 
into a reference, at leaſt reſpecting moveable effects. It is eſſentially 
neceſlary for the intereſt of the pupil, that his guardian ſhould have 
ſuch a power. It often happens, that the matter in diſpute cannot be 
aſcertained in a judicial way without much loſs. Such is a ſettlement 
of accounts. If, by allowing a decree to become final, the tutor 
might irrevocably bind his ward, why may he not, in the form of a 
ſubmiflion, do the ſame thing? 

A factor hic tutoris is now named, . altogether to ſupply the nomi- 
nation of a tutor by the father, or the athitance of the neareſt rela- 
tion on the father's fide, who does not chuſe, or is unable to act as 
eutor-at-law. Whatever powers, therefore, are uſually and neceſſari- 
Jy intruſted to the one, ought to be given to the other. Without this, 
the remedy would be incomplete. The deciſion in the caſe of Brown 
is in favour of this argument, for the reference muſt be binding on 
both parties, or on neither. In the other caſe, the queſtion was as to 
the powers of factor on a ſequeſtrated eſtate, which were admitted 
| to be quite different from thoſe intruſted to a factor /5co /utoris, The 
circumſtances attending that caſe too were very peculiar, 


— | 
WEE IDES Oo OE EY 


— 


The Court in general thought, that a factor /oco tutoris might enter 
into a reference; although, it was obſerved, that if the queſtion was 
not the proper ſubject of ſuch an agreement, or if an improper perſon 
had been choſen arbiter, the pupil might be reſtored ex capite laſionis., 


The Lords found, that a factor /oco zutoris might enter into a refer— 
ence, and therefore in this caſe aſſoilzied. . 


P eporter, Lord Dregbern. Act. Dean of Faculty, Alt. M. R:/e. Clerk, Menzier. 
| C. 
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No CCIX. | February 27. 179%. 


ALEXANDER GRANT, 


AGAINST 


JOHN HILL. 


ARRESTMENT.—AF 1581. c. 18. No action on this flatute for breach * | 
arręſiment ultra valorem, | 


68 being a creditor of Alexander Rodger, to whom Hill ſuc- 

ceeded as tenant in a farm, uſed arreſtment againſt Hill, of a j 
hay-ſtack which Rodger had left on the ground. Hill notwith- | 
ſanding having allowed the hay to be carried off, Grant raiſed againſt 
him an action on the ſtatute of 1581, concluding in his libel, for 
payment of his whole debt, and for the farther application of the 
tute; the debt amounting to upwards of L. 700, and the value of the 
hay being L. 30. 

Grant having obtained decrec in abſence, Hill brought it under 
review in a proceſs of ſuſpenſion, on various grounds, tuch as, that 
he was not the cuſtodier of the hay; but what chiefly occupied the | 
attention of the Court was the objection, that at all events Hill could h | 
not be liable eta valorem of the ſubjec arreſted. 


—_ ——— Es EE En 


The charger inſiſted on the authority of the following words of 
Lord Stair, with reſpect to breakers of arre/Iment, * That the party in- 
« jured {hall be firſt paid of his debt and damages, for which he thall | 
have ready execution againſt the injurer, b. 1. tit. 9. $29. To which ö 
che ſuſpender oppoſed a paſſage of Mr Erſkine, who, tpeaking of an | 
arreſtee acting in contempt of the diligence, ſays, “ He may be con- i 
« demncd to pay the whole debt a /econd ime to the ar reſter,” by 
which the debt or:ginally duc by himſelf appears to be meant, 
by 3. tit. 6. 6 14. | 

The Lord Ordinary at firſt pronounced this 1nterlocutor: “ Finds, | 
« That by the law of Scotland, a perſon who commits breach of ar- | 
« reftmcnt, does thereby {ſubject himſelf in payment of the whole | 
« debt contained in the decree or horning on which the arretlment- | 
« was uſed, although the value of the ſubſect arreited be much leſs ; | 
* and that the law, as to this particular, is not. more ſevere, or lets | 
“ reaſonably 1o, than in cates of eſcape from priſon.” But his Lord- | 
ſhip afterwards tool: the cauſe to report on informations. 

The 
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The Court were clearly of opinion, That by a juſt interpretazion of 
the ſtatute, the contravener could be liable no farther than 5% valorem; 
and it was obſerved, that not only Lord Stair, but all the writers, not 
excepting Mr Erikine, had expreſſed themfelves ſomewhat inac- 
curately on this ſubject. 

It was farther oblerved, that there was an obvious diſtinction be— 
tween a caſe of this kind, and that of eſcape from priſon; for in 
the one the amount of the lots reſulting to the creditor may be eaſily 
known; but with regard to the other, it might be impoſſible to tell 
what exertions in the debtor /qualor carceris could produce. 


The Lords found, that no action lay on the ſtatute ea valorem, 


Reporter, Lord Dreghorn. Act. Cullen, J. Grant. Alt. Dean of Faculty, Baillie, 
Clerk, Menzies, 
8. 
NO CCX. May 18. 1792. 


ANN STEWART, 


AGAINST 


SHOPHIA HOOME. 


PERSONAL AND REAL. —TERCE—ZPwWw far excluded by the huſbands 
debts declared io be burdens on the heir, and appointed to be ingroſſed in 
the infeftments. 


FoREIGNER,—7Tow far a jubjet of the American States ſuch. 


Avid Hoowmre STEWART of Argaty, by a deed of entail, in 1768, 
diſponed to George Stewart his brother, reſiding at Anapolis in 
Maryland, and to a ſeries of ſubſtitutes, his lands, under “ the fol- 
„ lowing conditions, appointed to be ingroſſed in the infeftments to 
* follow thereon ; viz. That the ſaid George Stewart, and his fore- 
ſalds, thall be burdened with and cbliged to pay the whole juſt and 
„ lawful debts that thall happen to be reſting and owing by me at 
the time of my death, in ſo far as the fame ſhall not be paid out of 
t | % my 


fn 
Lg 


May 1792, COURT OF SESSION, 441 


my movcable ſubjects, and alſo to pay an annuity of L. 25, provi- 
_ « ded by me to each of Janet and Jane Stewarts, my ſiſters, during 
their joint lives after my deceaſe, and L. 35 to the ſurvivor of chem, 
60 _ likewiſe to pay L. 500 to James Stewart, my younger bro- 
ther.“ | 

George Stewart ſucceeded, and made up titles under this deed. 
After his death, Ann Stewart, his widow, having claimed from So- 
phia Home, his grand-daughter, then in the right of the eſtate, a 
terce out of the lands in which he died infeft, it was objected, That 
the eſtate having been ſettled on her huſband and the other heirs, un- 
der the burden of the proviſions granted and debts contracted by the 
entailer, theſe burdens mult have the effect at leaſt of limiting her 
claim. In ſupport of it, ihe 


Pleaded : Where lands are diſponed as burdened with debts or par- 
ticular ſums of money, ſuch debts or ſums are confidered to be real 
liens; but where the diſponee or heir is only taken bound to pay, they 
remain perſonal. -* | 

Thus, © a purchaſer of lands having obliged himfelf to pay a ccr- 
ce tain ſum to any perſon his author thould pleaſe to nominate, this 
« clauſe, though in the inſeſiment, was found not real to affect ſingular 
« ſucceſlors;” Stair, 25th June 1064, Canham contra Adamſon. So 
alſo, Fountainhall, 19th November 1685, Lord Ballenden; Ibid, 14th 
June 1687; Home, July 1787, Creditors of Marjoribanks; Dict. 
vol. 1. voc. Perſonal and Real; Fac. Coll. 19th July 1780, Allan con- 
tra Creditors of Cameron. :- 

Now, by the clauſe mentioned above, the burdens in queſtion, tho? 
appointed to be ingroſſed in the inſeſimente, being laid, not on the lands, 
but on the heirs, are therefore merely perſonal. As it is clear they 
could afford no ground of competition with purchaters or real credi-. 
tors ſecured by infeftment, ſo they can as little aſſect the claim of 
rerce, which, as it is founded on the huſband's ſeifin, can only be 
made to yield to rights preferable to it. 


Anſwered : It has been frequently decided, that if a diſpoiition of 
lands be granted under the burden of the payment of the granter's 
debts, theſe are conſtituted real liens on the ſubjects ; Dit. voce Per- 
ſonal and Real; July 1719, Creditors of Coxſton; 18th February 
1729, Geddies; 1oth January 1738, Creditors of Smith. Alſo the 
caſe of the Creditors of Marjoribanks, quoted on the other fide. 

As to the reſt of the caſes appealed to by the oppoſite party; in thoſe 


of Canham and of Ballenden, the conveyances were not granted un- 


der that burden, the diſponees being only taken perſonally bound to 
pay certain ſums. And the ſame obſervation applies likewiſe to the 

caſe of Cameron's Creditors, | 
The deed in queſtion having been in hke manner granted under 
the burden of certain debts, for it bears to be executed “ under the 
« proviſions and conditions after expreſſed,” they are rendered real 
liens on the lands, effectual even againſt the claims of real creditors, 
5 U much 
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much more that of terce, which has been erroneouſly compared to 
theſe. 

Ic reſembles more the right of an adjudger or appriſer, who, as Mr 
Erſkine fays, © when he uſes diligence conſults no records, but affects 
<« the ſubject appriſed tantum et tale as it was veſted in his debtor ;” 
b. 2. tit. 12. { 36. ; an opinion recogniſed by the Court in the caſe of 
Thomſon, where it was found, © That the allegation of fraud was not 
relevant againſt heritable ſecurities and infeftments, but that it 
« was relevant as to creditor 5-aqjmagers 3 ;” Fac. Coll. 15th November 
1786. Being during the huſband's lifetime ſubject to his power of 
diſpoſal, it veſts in the widow on his death, by the 4enning or adju- 
dication of the inqueſt, lantum et tale as the right out of which it 
ariſes © was veſted in him.” | 


The Lord Ordinary found, “ That whatever annuitics or debts up— 
« on the lands, of any kind, are mentioned in the deed of entail, as 
« a burden upon the eſtate entailbd, muſt in ſo far reſtrict the claim 
&« of terce, which the Lord Ordinary tound muſt be only exigible 
« from heritable ſubjects in which her huſband died infeft, after de- 
« ducing all burdens above mentioned.“ 


The Court were clearly of opinion, that by the conception of the 


deed, the burdens were perſonal on the heir, and not real on the 


lands. Some attention was paid to the argument of tantum et tale, 
as in ſome degree countenanced by an opinion that ſeemed once to 
obtain, but which, it was obſerved, was now corrected by the deci- 
ſion in the caſe of the Creditors of Kerſe * 


The Lords therefore repelled the objection. 


The widow being a native and an inhabitant of America, it was 
farther objected, That as a ſubject of the United States, owing no al- 
legiance to Britain, the was to be deemed an alien, and fo to be ex- 
cluded from a claim of terce as much as from a cleien of property. 


The Lord Ordinary found, “ That the claimant having been born 
« m America while that country was ſubject to Great Britain, is 
« not to be conſidered as an alien, but as a ſubject of Great Britain, 
« reſiding now in a foreign country; therefore repels the objection of 


« alienage to the claim of terce.” In this judgement the objector ac- 
quieſced. 


Lord Ordinary, Monbodds. For the Widow, Wight. Alt. Maclead. Bannatyns. 
Clerk, Colguhoun. . 
8. 


Supra, p. 421. 
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No CCRT. | May 23. 1792. 


WILLIAM HENRY RALSTON, 
AGAINST 


JOHN LAMONT. 


BILL oF EXCHANGE.—PRESCRIPTION.—The ſcxennial limitation of 
bills does not affect the claim of recourſe competent to the acceptor of a 
bill againſt the drawer. 


* an action of multiple-poinding, brought for authoriſing the diſtri- 
| bution of effects which had belonged to a perſon deceaſed, Lamont 


claimed as a creditor, in conſequence of his having honoured two 


draughts by the deceaſed upon him ; the one dated in 1778, and the 
other in 1779. 


Ralſton, a competing creditor, objected to this claim, as cut off by 


the ſexennial limitation of 12th Geo, III. cap. 72; and, in ſupport of 
the objection, 


Pleaded : The enactment in general provides, that no bill of ex- 
change, or inland bill, ſhall be effectual to produce action, unleſs 
within fix years from the term of payment; and it is of no conſe- 
quence whether the action is to be brought by the drawer againſt the 
acceptor, or by the holder againſt the drawer, acceptor, or indorſers, 
or by the acceptor againſt the drawer, for his relief. Ihis ſeems no 
leſs evident from the words of the enactment than from its object, 
which clearly was to limit all obligations ariſing from tranſactions of 
this ſort, within ſuch a ſhort period as was ſuitable to their nature 
and general uſe. 


Anſwered : The actions precluded by the ſtatute are thoſe which 
naturally ariſe out of the bills, and in which the purſuers reſt upon theſe 
documents as the ſole foundation of their claim. Such are thoſe 
brought by the drawer or holder againſt the acceptor for payment, or 
by the holder againſt the drawer or indorſers, for recourſe. The 
preſent caſe is of a quite different nature, the production of the 
bill being only uſeful as a circumſtance of evidence. The obligation 
itſelf, or the right of action, ariſes from the advance of the money, 
which may be proved in many different ways. 


The Lord Ordinary repelled the objection, 
In 
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In a reclaiming petition, beſides the argument on the ſtatutory li- 
mitation, it was contended, that the bills having been accepted in ge- 
neral terms, a preſumption aroſe, that at the time the acceptor had in 
his hands effects belonging to the drawer. That preſumption, how- 
ever, appeared to be ſufficiently obviated by the circumſtances of the 


caſe. 
After adviſing the reclaiming petition, with anſwers, 


The Lords adhered to the Lord Ordinary's interlocutor. 


Ordinary, Lord "+ patty Clerk, For Ralſton, Montgomery. For Lamont, Macleod- Bannatyne. 
Clerk, Menzies. 


C. 


No CCXIL | May 23. 1792. 


JAMES RUSSEL, 


AGAINST 


JAMES FAIRIE. 


 Birx, or Excxancz—Panccriivion, —The ſexennial limitation of 


bills, how far affetted by relative * durin * the fix years, or 4. 


ter ward. 


| 1 on 8th May 1782, granted to the mother of Ruſſel a bill 


of exchange for L. 92, payable one year after date. 
On the bill were marked a variety of partial payments, the lateſt 


dated in September 1788. Three of the markings were in Fairie's 


hand-writing; the laſt of theſe, however, was in 1786. 

After Mrs Ruſſel's death, there having been many tranſactions 
between her and Fairie, a correſpondence took place between him 
and her ſon. In March 1789, Fairie deſired Ruſlel © to ſend a, copy 
of the bill, and rhe payments made on the back of it, fo that he 
might ſettle the balance.” And in July 1789, after the expiration of 
the /ix years, he again wrote in ſimilar terms. 


At 
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At laſt an action was brought by Ruſſel againſt Fairie, for the 
ſums appearing to be due, after deduction of the partial payments as 
- marked on the bill. 

The defender alledged, that he had made other advances to the 
full amount, truſting that the creditor would have carefully noted 
them. At any rate, he contended, that the bill was no longer a pro- 
bative document, being cut off by the ſexennial limitation of 12th 
George III. cap. 72. 

In ſupport of the action, Ruſlel 


Pleaded: The purpoſe of the enactment in 1772, was to intro- 
duce, with regard to bills of exchange, &c. the ſexennial limi- 
tation of England; it being very expedient, that, in commercial 
tranſactions, the law ſhould be the ſame in all parts of the king- 
dom. As in England, therefore, any writing, even within the fx 
years, which recognizes a bill as the voucher of a ſubſiſting debt, is 
held to interrupt the currency of the preſcription, the ſame rule ought 
now to be obſerved in this country. In particular, the marking of 
partial payments, in the hand-writing of the debtor, faves from the 
limitation ; Douglas's Reports, p. 629, Whitecomb contra Whiting. 
And after the lapte of the fix years, the moſt imperfect and general 
acknowledgement, ſuch as that of an executor giving public notice 
of his intention to pay what his predeceſſor owed, has been held 
ſufficient for that purpoſe ; Chancery Reports, p. 385. 

Even upon the footing of the {ſhorter preſcriptions known in Scot- 
land, the circumſtances in this caſe are more than ſufficient to ſup. 
port the claim. It is true, that partial payments, when noted by the 
creditor, can have no weight. But where this 1s done by the debt- 
or himſelf, it amounts to a clear acknowledgement of his obligation; 
and as the enactment of 1772, allowing the ſubſiſtence of the debt to 
be proved, after the fix years, by the writing as well as by the oath of 
the party, does not ſay in what form the writing ſhould be, or whe- 
ther the date of it thould be before or after the lapie of the fix years; 
even the markings on the bill would, in this caſe, be per /e ſufficient 
to make room for the ſtatutory exception. But the correſpondence, 
after the expiration of the fix years, in which a balance is admitted, 
and a reference made to the partial payments noted on the bill, 
for the amount of it, ſeems to put the queſtion beyond the poſſibili- 
ty of doubt. 


Anſwered: In the enactment of 1772, there is no expreſs adoption 
of the Engliſh law, and the rules it lays down are quite inconſiſtent 
with any intention of that kind. The ſexennial limitation of Eng- 
land is not directed againſt the bill only as a legal voucher; it is 
an extinction of the debt itſelf; inſomuch, that it cannot be after- 
wards proved by the oath of the party, which, however, is authori- 
ſed with us by the late ſtatute. It would therefore be incompetent, al- 
though it were for the evident advantage of the country, to ſubſti- 
tute in this reſpect the law of England in the place of our own. Be- 
ſides, it is far from being clear that we would derive any advantage 
from the alteration. Thoſe circumſtances particularly, which in Eng- 
land are admitted even after the fix years to ſave from preſcription, 

5 X ſeem 


S PTV __ 
">> "= 4 F KR my 


_ DECISIONS OF THE Ns CCxXlII. 


ſeem to be altogether inadequate and inconcluſive. From thence it 
would follow, that the obligation to pay the teſtator's debts, impoſed 
1 all teſlamentary deeds, thould revive every claim to which he 
might have ſucceſsfully oppoſed the flatutory limitation. 

The enactment in queſtion was evidently intended to eſtabliſh, with 
regard to bills and other vouchers of the fame nature, one of the 
jhorter preſcriptions known in Scotland. Theſe are founded on a 
preſumption of payment, which, ſo far from being removed by ſuch 
tranſactions as here occurred within the fix years, is held to receive 
from thence additional force; Erſkine, 3. 7. 39. And although ex- 
treme caſes might be figured, in which the conſequences may be 
thought hardly reconcileable to juſtice; for example, where, on the 
day before the lapſe of the fix years, the debtor marks a payment to 
the account of the bill, or perhaps of the intereſt due on it; this 
cannot derogate from the efficacy of a law, in general wiſely calcula- 
ted for the ſecurity of commercial intercourſe. 

No relative writings, therefore, during the 11x years, are admitted in 
practice to remove the preſcription, becauſe they are not abſolutely in- 
compatible with the legal preſumption of payment on which 1t reſts. As 
to writings after the fix years, where they amount to an unqualified ad- 
miſſion of a ſubſiſting debt, every attention ought to be paid to them. 
Bur thoſe referred to on the other fide are not of that nature. They 
indicate a with to ſettle the claim ariſing from the bill, as well as all 
other tranſactions occurring between the parties, But they do not 
A imply, that a balance was due by the defender, more 

than by the purſuer ; and therefore they cannot, in ſound conſtruc- 
tion, be held as a proof, ſuch as is required by the ſtatute, © by 
« the oath or writing of the party,” that the debt contained in the- 
bill © is reſting owing ;” Fac. Coll. February 3. 1784. Scot contra 
Gray; January 31. 1787, Buchan contra the Creditors of Bedlay. 


The Lord Ordinary pronounced this interlocutor: 
&« In reſpect it has been decided by the Court, that receipts: for par- 


„ tial payments within the fix years do not bar the ſexennial pre- 
« ſcription of bills, when pleaded againſt an action brought on a bill 


.* after the elapſe of the ſaid fix years; and alſo in reſpect that the 


« defender's miſſive letters produced by the purſuer in this action, 
“ founded on the bill libelled, do not, in terms of the ſtatute, prove 
« the debt as libelled, or that the ſame is reſting owing,” aſſoilzies 
the defender, &c. 


A reclaiming petition was preferred, which was followed with an- 
ſwers. N 


A majority of the Court were of opinion, that the enactment of 
1772 was of a ſimilar nature with thoſe introducing the ſhorter pre- 
ſcriptions of Scotland, and not an adoption of the Engliſh law with 
regard to the limitation of bills, &c.; and that neither the markings 
in the hand-writing of the defender, nor the relative correſpon- 

dence 
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dence within the {ix years, could ſave from the currency of pre- 
{cription. 


But the Lords found, “ That the letter in proceſs, dated 22d Ju- 
* ly 1789, from the defender to the purſuer, after the ſexennial pre- 
ſcription had run, does inſtruct, that the debt libelled was then 
* reſting and owing in part; and therefore repelled the defence of 
the ſexennial preſcription .” 


qQ 


Lit) 


Ordinary, Lord E/kpreve, Aa. Maconachie. Als: ons 
Clerk Menzien rmſirong 


C. 


A doubt was ſtarted by one of the Judges, whether an interrup- 
tion of the ſexennial preſcription by writing, was to be conſidered as 
1 renewal of the voucher, ſo as to make room for a new courſe of 
the ſame preſcription, to be reckoned from the date of the interrup- 
rion, as was found in the caſe of the ſeptennial limitation of caution- 
ary engagements, Dalrymple, N? 131; or whether the operation of 
the ſtatute being thus completely done away, the bill would ſubſiſt 
as a legal inſtrument for forty years, unleſs, from the circumſtances 
of the cafe, there aroſe a preſumption of payment. But it was not 
necellary to determine the point. 


Ne CCXIIL June 2. 1792. 


GEORGE BROWN, 


AGAINST 


ROBERT COVENTR EL: 


SUBSTITUTE AND CONDITIONAL INSTITUTE. —Sub/{itution of heir; 
may take place in moveables, but not to be admitted without expreſs 


words. 


322 BARCLAY executed a deed of ſettlement in favour of Co- 
ventry, as his executor and univerſal diſponee, under the bur- 
den © of making payment of a ſum of money to Rachael Barclay in 


<« liferent, for her liferent- uſe only, and to the heirs of her body in tee; 
& 0007: 


re 
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& whom failing, to the ſaid Robert Coventry, his heirs, executors, 
ce and aflignees.” 

Rachael Barclay enjoyed this Iiferent ſome years; but dying after 
having been married, ſhe left an infant daughter; her huſband, 
Brown, alſo ſurviving. As adminiſtrator-in-law for the infant, he 
ſued Coventry, the executor, for payment, and obtained decree; but 
before the money was paid, the infant died. Brown now demanded 
it as the executor of his child, and having eyed a confirmation, rai- 
ſed an action againſt Coventry; who objected, that the right of the 
legacy had devolved to himſelf as ſubſtitute by the above- mentioned 
deed. In ſupport of this defence, the latter 


Pleaded: The words © whom failing” have long been underſtood 
to comprehend both conditional inſtitutions and ſubſtitution. Dict. voc. 
Subſt. and Cond. Inſtit. v. 1. p. 395. 

In the preſent inſtance they muſt have imported -/ub/{rtution, as in- 
fſitution was unneceſſary, where the right of the legacy, if lapſed, 
would at any rate fall to the defender as general diſponee. 

Our law does not, like the Roman, admit only /ub//itutzo pupillaris, 


| (of which ſubſtitution the preſent caſe indeed is an example); but 


in all caſes it allows the ordering of ſucceſſion by ſubſtitution. A- 
bove a century ago, ſubſtitutions in legacies were found to be effec- 
tual; Stair, 13th July 1681, Chriſtie contra Chriſtie. Alſo 12th June 
1740, Campbell contra Campbell ; Kilker. voc. Subſtit. ; Kames, Rem. 
Dec.; Stewart's Anſ. p. 283. ; Erſk. b. 3. tit. 8. F 44. The late deci- 
ſion, Stevenſon's Truſtees contra Graham, has been erroneouſly ſup- 
poſed of a contrary tendency ; it being founded on ſpecial words, ex- 
cluding arcreſcence or ſubſtitution after the term of payment *. 

The ſubſtitution here, it 1s true, being a mere deſtination, if the 
child had lived to the age of majority and then diſpoſed of the money 
otherwiſe, the defender's right would have been defeated ; or had the 
even uplifted it, after attaining to years of diſcretion, there might 
have been a doubt, whether that did not imply a change of the ſub- 
ſtitution. But ſhe having died in infancy, there could be no altera- 
tion by her, either expreſs or tacit. 

Nor would it have been a circumſtance of any importance, though 
the money had been paid in the child's lifetime; for money exacted 
by a tutor or adminiſtrator- in- law, can never evacuate a ſubſtitution, 
or make any alteration upon the pupil's ſucceſſion. Dict. vol. 1. voc. 
Minor, p. 577; ibid. vol. 2. voc. Tutor and Pupil, p. 490; Stair, 23d 
February 1663, Aikenhead ; Erſk. b. 1. tit. 7. § 18. 33. 


Anſwered : It ſhould ſeem that things of a permanent nature alone 
were the proper ſubject of ſubſtitutions or tailzied ſucceſſion; not 
ſums of money, or debts, which are liable to continual changes. 

If a debt due by bond, containing ſubſtitutions, have been paid to 


the creditor - or inſtitute, what ſort of a title, on his death, ſhould 


the ſubſtitute make up? The bond being cancelled, and the debt ex- 


tinguiſhed, he could not ſerve heir of proviſion under the one, or e- 


ſtabliſh a title to the other, when both had ceaſed to exiſt. Neither 


* gth February 1790, not collected. 
could 
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could he have any claim againſt the heir, his right being but a /pes 
ſucceſſionts, and not a jus credili. 

It ſeems to have been admitted, that upon the money being paid 
to the inſtitute, at leaſt when capable of will, the ſubſtitution is va- 
cated. Now, as this cannot proceed from any preſumptien of in- 
tention, founded on the circumſtance of his receiving the payment, 
which may often be contingent or even involuntary, the inference is 
plain, that it muſt take place on the arrival of the term of payment. 
In regard to the argument of the conditional inſtitution of the de- 
tender being nugatory, as he was the general diſponee ; the rule ap- 
plies, Superflua non nocent. 

That our more ancient law diſallowed tailzied ſucceſſion in the caſe 
of ſums of money, has not been denied. As to the deciſion Chriſtic 
contra Chriſtie, 1t was diſapproved of unanimoutly by the Court on a 
latter occaſion ; Kilkerr. /up. cit.; and that of Campbell related not to 
a legacy, but to a general diſpoſition. Lord Dirleton's opinion is clear 
againſt ſubſtitutions in legacies ; Tit. Sub/titut. in legacies. See alſo 
Bankton, vol. 2. p. 388. f 44. Stevenſon's Truſtees contra Graham, 
9th February 1790. 

As the money ought to have been previouſly paid by the defender, 
this is equivalent to actual payment; J. 161. J. De reg. jur.; Erik. 
b. 3. t. 3. $85. Nor is it neceſſary to notice the defender's argument 
on this head, which takes it for granted, that the ſubſtitution was to 
take place even after the term of payment. 


The Lord Ordinary repelled the defence. 


A reclaiming petition having been preſented, and followed with an- 
ſwers, the Court appointed a hearing in preſence. 


On adviſing the cauſe, their Lordſhips were unanimouſly of opi- 
nion, that tailzied ſucceſſion might take place in legacies of moveables, 
in which caſe ſervice as heir of proviſion would be neceſſary; that 
theſe, however, not being naturally the ſubject of ſuch a deſtination, 
this was not to be preſumed in dubio, and that in the preſent caſe 
the teſtator's intention was to be held to have been that of creating 
a conditional inſtitution, and not a ſubſtitution, 


The Lords therefore adhered to the interlocutor of the Lord Ordi- 
nary. 


Lord Ordinary, 7uftice-Clerk, . AQ. Rolland. Alt · M. Roſe. Clerk, Sinclair. 
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No CCXIV. June 6. 1792. 


THOMAS ELLIOT OGILVIE, 


AGAINST 


SIR JOHN SCOT. 


TEinDs.—The grant of a patronage cum decimis rectoriis et vicariis, 
before 1690, gives a right to the titularity of the tithes. 


AS action was brought by Mr Ogilvie, for a valuation, and alſo for 
a ſale of the tithes of his lands, in the parith of Ancrum. 

In this action Sir John Scot produced charters from the Crown be- 
fore the year 1790, in favour of his predeceſſors, containing the fol- 
lowing grant. Una cum advocatione, donatione, et Jure patronatus cecle= 
« fip et parochie de Ancrum, decimis reftorits et vicariis cjuſdem,” &c. 
And hence he contended, that he was titular of the tithes as well 
as patron of the church of Ancrum, and ſo intitled to nine inſtead 


of ſix years purchaſe, 
In oppolition to this demand, Mr Ogilvie 


Pleaded : Anciently a patron had not only the right of preſenting 


the parochial incumbent, but a patrimonial intereſt in the tithes. 


Hence it became uſual to frame rights of patronage in the terms here 
employed, the teinds being conveyed as well as the patronage. Still, 
however, the former have been conſidered merely as acceſſory to che 
latter, as was determined, January 4. 1749, Marquis of Annandale, 
Kilkerran, Falconer. 

It is true, that a deciſion apparently different was given June 20, 
1753, Spalding; but beſide the circumſtances which in that caſe 
tended to ſhow, that ſomething more than a right of patronage was 
intended, the words of the grant were much more comprehenſive than 
in the preſent caſe, the right of patronage being given © cum decimis,” 
which ſeemed to indicate a conveyance of the tithes, altogether ſepa- 
rate from and independent of the right of patronage. 

A ſubſequent determination, January 1762, Blair contra Bryce 
Ker, proceeded on ſimilar grounds, Mr Blair's title-deeds not only gi- 
ving him a right of patronage, and alſo the glebe, manſe, and tithes 
of the pariſh, but containing a ſeparate Reddendo for theſe laſt rights. 


Anſwered : Where a right of patronage only is intended, there is 


no occaſion for mentioning tithes ; becauſe, ſo far as the patron is in- 
titled 
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titled to interpoſe in the adminiſtration of them, this muſt follow 
from a grant of the patronage itſelf, Wherever, therefore, along 
with a right of patronage, tithes are particularly conveyed, the juſt 
preſumption 1s, that the grantee was to have a right of titularity as 
well as of patronage. But where the tithes are conveyed, as in this 
caſe, it ſeems ſcarcely poſſible to doubt the intention of the grant. If 
ſuch an intereſt in the tithes only was meant, as is merely collateral 
and incident to a right of patronage, the grant muſt have been in ſuch 
terms as theſe, © Cum advocatione parochiæ, et decimarum,” whereas 
the words“ Cum advocatione, decimis,” &c. or © Cum decimis,” theſe two 
expreſſions being preciſely of the ſame import, clearly denote a right 
of tithes diſtinct from the patronage. The lateſt deciſions are agree- 
able to this reaſoning ; while, in the only one that can be founded on 
by the oppoſite party, the point, as appears from looking into the 
printed papers, ſeems to have undergone little or no diſcuſſion. 


The Lords unanimouſly found, That Sir John Scot was titular as 


well as patron, and therefore intitled to ine years purchaſe of the 
tithes, 


Act. Wickt, Alt. Toit. 
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ROBERT BANKS, and others. 
AGAT HW IST 


HENRY JAFFRAY, and others. 


BurGH RoyYAL.—Conſequences of omitting or refuſing, in a proper man- 
ner, to take the oaths to Government, as an officer in a Royal Burgh. 


] OuN HEewirT was choſen deacon of the corporation of tailors in the 
burgh of Stirling in the month of September 1790; but he did 
not take his ſeat, or act in that capacity, till 27th September 1791, 
when the magiſtrates and other officers in the burgh were elected for 
the enſuing year. | bh 
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The uſual oaths to Government being tendered to him, Hewit add- 
ed this qualification, “that he took them, ſo far as was agreeable to 
„ the word of God.” | 

The reſult of the election depending on this man's vote, a com- 
plaint was preferred, in virtue of 16th George II. for trying its vali- 
dlity. 

Thereafter, on 24th December 1791, Hewit appeared in the 
Court of Seſſion, and took and ſubſcribed the oaths, without any re- 
ſervation; 

The Court unanimouſly found, © That the oaths had not been ta- 
* ken by Hewit on 27th September 1791, in the form required by 
« law.” After this, however, the queſtion occurred, what ſhould be 
the effect of the vote he had given; Henry Jaffray, and the other 
candidates favoured by him, inſiſting that the circumſtances occur- 
ring at that period could not affect them. In ſupport of this propo- 
ſition, they 


Pleaded: The Scots ſtatutes of 1661. c. 11. and 1685. c. 17. 8 
they impoſe certain penalties on perſons refuſing or delaying to take 
the requiſite oaths to Government, do not render void what 1s done 
by them in their official capacity. And the act 1693. c. 6. declaring 
that ſuch perſons thall be ip/o facto deprived of their offices, is alike 
| filent on that point. Theſe ſtatutes, however, having become in- 
applicable by the union of the rwo kingdoms, are no longer in force. 

By act 6th Ann. c. 14. new oaths were required, and the perſons who 
do not comply are declared incapable to hold the offices in reſpect of 
which the oaths were impoſed, and the offices are declared to be null 
and void. But the idea of an immediate forfeiture, without ſome ju- 
dicial diſcuſſion, as it is inconſiſtent with the general practice, is here 
inadmiſſible, the party being permitted to take the oaths at any time 
within three months “ after his admittance into the office.“ Thus at 
leaſt the validity of the acts performed by him during that time 
muſt be liable to no exception. Kames's Principles of Equity, book 1. 
part 1. ſect. 2.; 20th February 1787, Campbell contra Macdowal. 

A ſubſequent clauſe in the ſame ſtatute impoſes penalties on thoſe 
who, after refaſing or neglefing to take the oaths, continue to execute 
their offices; which clearly imports, that even a refuſal to take the 

oaths did not % facto render the nomination ineffectual. And this 
is alſo confirmed by comparing the enactment in queſtion with thoſe 
reſpecting bribery and corruption committed by perſons holding offi- 
ces in burghs, where the inefficacy of the votes, and other acts per- 
formed by the offenders, is declared in expreſs words. See act 13th 
14th Will. III. alſo 22d Geo. III. c. 41. f. 45. 

The ſtatutes roo paſſed at the end of each year, for indemnifying 
thoſe who have omitted to take the neceſſary oaths, contain only the 
limitation, that “they ſhall not reſtore or entitle any perſon or perſons 
« to any office, employment, benefice, matter, or thing whatſoever, 
actually avoided by judgement of any of his Majeſty's courts of record.” 

Farther, The ſtatute of indemnity paſſed in the year 1791 mult puc 
an end to the preſent argument, For if it ſhall be held, that it 1s not 

neceſſary 
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neceſſary to take the oaths until the party enters on the exerciſe of 


his office, the proceedings on .24th December 1791 muſt be conſider- 
ed as fully ſufficient to remove every objection. If, on the other 
hand, the obligation to take the oaths commenced as ſoon. as the par- 
ty was elected, he was thereby enabled, by taking the oaths on or be- 
fore 25th December 1791, to prevent any forfeiture to which he had 
become liable in conſequence of his former neglect. 


Anſwered: The purpoſe of requiring certain oaths from perſons 
in offices of public truſt, is not ſurely to make room for pe- 
cuniary penalties, but to exclude thoſe who are unwilling to give 
ſuch aſſurances of their attachment to the eſtabliſhed government. 
The taking of the oaths, therefore, ought to be conſidered as a con- 
dition annexed to the ſeveral offices, in reſpect of which they are re- 
quired. And on a ſurvey of the different enactments it will appear, 
that this was in the view of the legiſlature, and effectually provided for. 

The acts 1661. c. 11. and 1693. c. 6. require the perſons therein 
mentioned to take the oaths, at their entry and admiſſion to their 
« ſeveral offices, and before the exerciſing thereof.” And it is declared, 
« 'That if any perſon ſhall own or exerciſe their offices, without taking 
«.the oaths, they ſhall be deprived 5% facto of their ſaid offices, truſts, 
« and employments.” The act 1702, c. 1. on the ſame ſubject, refers 
to that in 1693, and thus it ſeems quite clear, that before the union 
no perſon could validly exerciſe any public othce without previouſly 
taking the oaths to government. 

Nor were thoſe enactments done away by the ſubſequent ſtatutes, 
which were only meant to adapt the oaths to the circumſtances of the 
times, without altering their nature or effects. The words indeed 
are ſomewhat different, but they evidently mean the ſame thing; 
the offices held by perſons neglecting or omitting to take the oaths, be- 
ing by the ſtatute itſelf © adjudged to be void and null.” And to this 
ſanction are added the penalties of the Engliſh ſtatutes 1 3th and 14th 
William III. which, beſides a penalty of L. 500, excludes the offenders 
from ſuing in the courts of law; act 6th Ann, c. 14. 

By act 1ſt George I. c. 13. it is in like manner declared, that thoſe 
who neglect or refuſe to take the oaths, © ſhall be 55% facto incapable 
« and diſabled in all caſes, and to all intents and purpoſes, to enjoy 


« the ſame offices or advantages thence ariſing ;* and every office, 
&c. is © þ/o facto adjudged void.“ 


The acts of indemnity, inſtead of weakening, tend very much to 


confirm this argument. Thoſe acts, proceeding on the narrative, 
that © ſome perſons, from 1gnorance of law, abſence, or ſome un- 
„ avoidable accident,” have been prevented from taking the oaths to 
Government, extend only to thoſe who have omitted, and not to ſuch 
as have wilfully refuſed to take them. They alſo contain an expreſs 
ratification of the acts and deeds of thoſe who are intitled to the ſta- 
tutory benefir, which denotes, that in every caſe ſuch acts were inva- 
lid. And as to the act 31ſt Geo. III. although it were to be ſo conſtru- 


ed as to protect a wilful refuſal to take the oaths, it is quite inappli- 


cable to the preſent caſe, the delinquency in September 1791 being 
54 | after 
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after the paſſing of the law, which was only meant as 2 remiſſion of 
penalties already incurred, and not to afford impunity to future of- 


fenders. 


The Court by one interlocutor found, that the elections which had 
been carried by Hewit's vote were ineffectual and void. 


But after adviſing a reclaiming petition, with anſwers, the Lords 
altered that interlocutor, being chiefly moved with this conſideration, 
that as the enactments after the Union authoriſed the party, at any 
time within three months after his admiſſion into his office, to take the 
requiſite oaths, his actings in the mean time were to be conſidered as 


legal, and authoritative in every reſpect. 


With regard to the effect of the acts of indemnity, there was a 
great diverſity of opinion, many of the Judges thinking, that where 
the party had wilfully refuſed, as in this caſe, to take the oaths in a 
proper manner, he was not intitled to the benefit of theſe enact- 


ments. 


The Lords repelled the objection to the vote of John Hewit, and 
« diſmiſſed the complaint, &c. 


A reclaiming petition was preferred, and refuſed without anſwers. 


Act. SolicitorGeneral, Maconochie, Abercromby, Alt. Lord Advocate, et alii. 
Clerk, Menzies. - | c 
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No CCXVI. : June 8. 1792; 


JAMES MILLER and his ATTORNIES, 


AGAINST 


JOHN ALLEN. 


FokzIONER.—An alien cannot ſue, in the courts of this country, as a tu- 
tor-at-law or curator for an inſane perſon reſident in Scotland. 


Min a ſubject of the United States of America, as curator- in- 
law of his brother, a fatuous perſon, reſiding in Scotland, 
brought an action, by his attornies, againſt Allen, for monies due to 
his brother. 

Allen did not diſpute the juſtice of the debt; but contended, that 
the purſuer, being an alien, could not be allowed, as a curator-in-law, 
to uplift ſums of money due by and belonging to a perſon reſiding 
here. | | | 


The Lords ſuſtained the defences. 


Reporter, Lord Henderland, Act. Cullen. Alt. Hay. Clerk, Menzies, 
C. 
 ———FX__M__———  — 
No CCXVIL June 12. 1792. 


JOHN SMITH, 


AGAINST 


MARION WILSON and others. 


HEIxR PORTIONER,—PRECIPUUM.—/hat is to be reckoned a manſion- 
houſe, /o as to intitle the eldeft heir-portioner to ſuch a preference. 


Joun WIIsoN, town-clerk of Glaſgow, was proprietor of a farm in 
Dumbartonſhire, worth about L. 1600. He had alſo a houſe in 
the town of Glaſgow, where he almoſt conſtantly reſided, valued at 


L. 1400. 
Beſides, 
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Beſides, Mr Wilſon had a ſmall tenement, called Muirend, conſiſt- 


ing of five or ſix acres, at the diſtance of ſeveral miles from Slaſgow, 
where he had erected a kind of villa; the grounds, which were ſur- 
rounded with a high wall, being converted into a garden and ſhrub- 
bery, &c. and to this place he uſed to retire in the months of ſum- 
mer, for a day or two, as often as his profeſſional, engagements 
would allow. 

Mr Wilſon was alſo poſſeſſed of ſome moveable effects. At his 
death, he having no ſon, John Smith, in the right of his eldeſt daugh- 
ter, claimed as a frecipuun the property at Muirend. In ſupport of 
this claim, Smith 

' 

Pleaded : The right of the eldeſt heir-portioner to the chief man- 
ſion-houſe or country reſidence of the defunct, does not depend on 
the relative value of it, or of the garden-grounds connected with it. 
Neither 1s it of any importance that, as in this caſe, the meſſuage is 
at ſome diſtance from the other parts of the landed property which 
belonged to the anceſtor ; Reg. Mag. 2. 27. 28. ; Balfour, p. 223.3 
Skene, De verb. fig. voce Eneya ; Hope's Maj. pract. tit. De Fure noſtro 
de Succeſi in lin. rect.; Craig, 2. 12. 7.; Stair, 3. 5. 11.; Bankt. 3. 5.83. 
Erſkine, 3.8. 5.; June 10. July 21. 1708, Cowies; June . 1743, 
Carnock ; 1742, Peadies; 1750, Chalmers; Nov. 14- 1765, Ireland 
contra Giyan ; June 24. 1774, Forbes contra Forbes. 


Anſwered : A præcipuum can be claimed only where, after the prin- 
cipal meſſuage or manſion-houſe has been ſet apart for the eldeſt heir- 
portioner, there 1s ſome landed property attached to it, which may be 
divided among the other co-heirs. Beſides, though uſed as a retreat 
for a day or two in the ſummer ſeaſon, the houſe in queſtion could 
not be called the principal meſſuage or manſion-houſe of the deceaſed, 
whoſe reſidence was in the town of Glaſgow, where he carried on his 
buſineſs. The conſequences of a contrary doctrine would be, to 
give to the eldeſt daughter of every petty tradeſman or man of buſi- 
neſs, wha may have had a country-houſe, ſuch a preference over her 
younger ſiſters as would be exceedingly unjuſt, and at the ſame time 
quite inconſiſtent with feudal notions; Du Cange, voce Meſſuagium 
capitale; Ibid, voce Pracipuum ; Stair, 3. 5. 11.; Mackenzie, 3. 8. 
25. ; Bankt. 3. 5. $ 5.3 Erſkine, 3.8. 13.; Dictionary, November 
12. 1696, Hawthorn; January 25. 1748, Wallace; June 24. 18 
Angus “*. 


The Lord Ordinary found, that in this caſe che purſuer had no right 


to a præcipuum. 
And, after adviſing a reclaiming petition, with anſwers, 
The Lords unanimouſly adhered to the Lord Ordinary's interlocutor. 


Ordinary, Lord Tuftice-Clerk. AR. Mat. Refs. Alt. Craig. Clerk, 2 


5 Ne CCXVIIL 
Not collected. 


July 1792, COURT OF SESSION. 457 


No CCXVIII. June 20. 1792. 


* 


GEORGE SPALDING, 


AGAINST 


REBECCA SPALDING and others. 


HERITABLE AND MOVEABLE.—The apparent heir of a perſon whoſe 
lands were fold judicially, tranſmits to his executors the intereſts ariſing 
from the reverſion of the price during his apparency. 


gs © HE lands of Aſhintully, in which David Spalding had been infeft, 
were judicially fold in 1766. As they afforded a conſiderable re- 
verſion, the creditors received what was due to them in virtue of war- 
rants from the Court of Seſſion, and without any decree of diviſion. 
Daniel Spalding, the only ſon of David, being fatuous, never 
made up titles to the reverſion, though he received, by the autho- 
rity of the Court, ſome ſmall ſums for his ſubſiſtence. After his 
death, in 1788, George Spalding expede a ſpecial ſervice, and was 
infeft in the lands, as heir of David Spalding. On the other hand, 
Rebecca Spalding and others, as the neareſt in kin to Daniel Spalding, 
expede a confirmation, for veſting in them the intereſts ariſing out of 
the reverſion during his life. 
Por aſcertaining the effect of theſe proceedings, an action of mul- 
tiple-poinding was brought; when for George Spalding, the heir, it 
Was 


Pleaded : The right to the reverſion of the price of lands ſold judi- 
cially unqueſtionably belongs to the heir of the common debtor, aſ- 
certained in the uſual form, by ſpecial ſervice and infeftment; July 
21. 1742, Stirling con!ra Cameron; Dictionary, vol. 3. p. 398. Nor 
can a diſtinction be made between one part of the reverſion and an- 
other. 

It is true, that in practice an apparent heir of lands, after the death 
of his anceſtor, is authoriſed, until his titles are made up, to levy the 
rents ; and it has been lately found, though afrer much difficulty, 
that upon his death, even without a ſervice, he tranſmits to his exe- 
cutors thole rents which he might have uplifted. But this privilege 
cannot be extended to fuch a cafe as the preſent, where the apparent 
heir had no right to poſſeſs, and could not, until a final ſcheme of 
diviſion was made out, lay claim to any thing. 


6 A Oy 
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On this principle it was found, that an arreſtment was an inhabile 
diligence for attaching any part of the price of lands fold judi- 
cially, zoth November 1779, Bland Gardiner. The deciſion in the 
caſe of Carnock, Fac. Col. vol. 1. No. 181, reſpecting the iſſues of an 
heritable bond during an apparency, 1s not contrary to it, the perſon 
in that caſe who was apparent heir to the original creditor, being alſo 
intitled to ſucceed as a nominatim ſubſtitute. In the ſubſequent caſe 
of Hamilton of Dalziel, the determination ſeems to have been viewed in 
that light, December 5. 1760. 


Anfeered : If the common debtor had, till his death, continued in 
the unreſtrained right of the lands, his ſon, though unentered, would 
have tranſmitted to his executors thoſe rents which had accrued du- 
ring his apparency : but the price of the lands, after a judicial fale, 
is to be conſidered as a ſurrogatum for the lands; and the rights of the 
different parties laying claim to the ſucceſſion, ought, i in both caſes, 
to be regulated in the fame manner. The fale 1s truly incomplete till 
the price is paid ; and the caſe here is to be viewed in the ſame light 
as 1f a part only of the lands had been ſold, where undoubtedly, in 
a competition for the rents of the lands unſold, the executors of the 
apparent heir would be preferred to the heir of the common debtor. 

It is of no conſequence 1n the ordinary caſe, that the apparent heir 
has not, during his life, entered into the poſſeſſion of the lands which 
belonged to his predeceſſor, and it ought to be as unimportant here. 
The want of a decree of diviſion ſeems as little to affect the preſent 
queſtion. Such a decree gives no new right; it is a mode only of 
aſcertaining the ſituation of the parties ; and where there is a ſurplus, 
it is ſeldom or never uſed, 1t being ſufficient to ſhew, by diſcharges 
from the creditors, that the debts have been fully paid. Indeed it is 
impoſſible to diſtinguiſh the preſent cafe from that of an heritable 
bond, where, although the debt itſelf muſt, as an heritable ſubject, 
deſcend to the heir ſerved and infeft, the arrears have been found to 
belong to the executors of the apparent heir dying unentered ; 24th 
July 1765, Lord Banff contra Joaſs; Appeal Caſes, April 1767, Ha- 


3 contra Hamilton of Dalziel. 


The Lord Ordinary's interlocutor was in theſe terms: 


« Finds, that George Spalding, the heir of David Spalding, who 
« was the laſt perſon of this family infeft in the eſtate of Athintully, 
« is preferable to the ſurplus ſuni, and intereſt ariſing from the ſale 
« of the ſaid eſtate in 1706, after payment of the whole creditors ; 
« and prefers the ſaid George Spalding accordingly,” &c. 


But after adviſing a reclaiming petition, with anſwers, the Court 
pronounced this interlocutor: 


The Lords find, That the petitioners, the executors and next of 
kin confirmed to Daniel Spalding, the apparent heir, have right to 
*® the 
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< the intereſts of the reverſion of the Price that fell due, and were not 
« uplifted during his life,” 


Ordinary, Lord Ankerville. For George Spalding, Solicitor- Ceneral, Mat. Raff 
F or Rebecca Spalding, Rolland. Clerk, Menzies. 1 * 


C. 


No CCXIX. | July 3. 1792. 


TRUSTEES OF GEORGE ROSS, 
AGAINST 


SARAH AGLIANBY. 


WRIr.— Vi deeds executed by perſons who are blind, with the aflance 
of notaries, it is neceſſary that, at the time of executing, they be read o- 
ver in the hearing of the granters, before the witneſſes. 


1228 LowTHIAN, who had amaſled a fortune of L. 70,000, 
died at the age of nmety. During the latter years of his life, be- 
ing afflicted with blindneſs, he uſed to employ notaries in the ex- 
ecution of his deeds. | 

In this manner, in the courſe of ten years preceding his death, 
which happened in 1784, he had executed a number of ſertle- 
ments, the laſt of them dated in 1783, in favour of Sarah Agli- 
anby his wife, to whom he had been married fifty years. The notaries 
dockets, it is to be remarked, without mentioning that the deeds were 
read over to Mr Lowthian, ran in the uſual ſtyle, thus: © De mandato 
« przdicti Richardi Lowthian, ſcribere ut aſſeruit, neſcientis, pennam- 
« que tangentis, nos notarii-publici ac co-notarii, in præ- 
« miſſis ſpecialiter requiſiti, pro illo ſubſcribimus.“ 

He had no children; and his heirs at law were Roſs his nephew, and 
two nieces. In the name of certain truſtees, Roſs inſtituted an action of 
reduction of thoſe deeds, on various grounds, but chiefly that of an 
alledged eſſential defect in the mode of executing them, in conſe- 
quence of their not being read over at the time; a circumſtance which 
ought not only to have taken place, but ſhould have appeared from 
the docket. In ſupport of this reaſon of reduction, it was 


Pleadled: 
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Pleaded: If a perſon, when poſſeſſed of fight, and able to read, ſub- 


ſcribe, before witneſſes, a deed, though not holograph, or one that is 
holograph, though not in their preſence; the evidence of conſent, eſ- 
ſential to every deed, will be legal and complete. But if the granter 
be ignorant of letters, and ſtill more if he be deprived of fight, it will 
avail little that a deed be produced, as having been executed by nota- 
ries at his deſire, unleſs there be evidence afforded, that the deed was 
read over to him in ſuch a manner that he was able tully to under- 
ſtand it. This is a plain dictate of common ſenſe, and needs no aid 
from authorities, which, for the ſame reaſon, are hardly to be looked 
for. 

In the Roman law, a ſpecial proviſion was made for the ſecurity of 
blind perſons executing teſtaments, by a conſtitution of the Emperor 
* thus: Ut carentes oculis, per nuncupationem ſuæ condant 

* moderamina voluntatis: ſcilicet præſentibus teſtibus: tabulario e- 
« tiam, ut cunctis ibidem collectis, primum ad ſe convocatos omnes, 
« ut fine ſcriptis teſtentur, edoccant: deinde exprimant nomina ſpe- 
« cialiter heredum, et dignitates ſingulorum, et indicia, ne ſola no- 
« minum commemoracio quicquam ambiguitatis pariat : et ex quan- 
eta parte, vel ex quot uncus in ſucceſſionem admitti debeant: et quid 
unumquemque legatarium ſeu fideicommiſſarium adſequi velint: 
* omnia denique palam edicant quæ ultimarum capit diſpoſitionum 
« {cries lege conceſſa. Quibus omnibus ex ordine peroratis, uno eo- 
« demque loco, et tempore, ſed et tabularii manu conſcriptis ſub ob- 
e tentu teſtium, et eorundem teſtium manu ſubſcriptis, dehinc con- 
« ſiqnatis tam ab eiſdem teſtibus, quam a tabulario, plenum obtinebit 
« robur teſtantis arbitrium. At cum humana fragilitas mortis præ- 
« cipue cogitatione perturbata, minus memoria pothit res plures conſe- 
qui: patebit cis licentia, voluntatem ſuam, cui velint ſcribendam 
« credere: ut in eodem loco poſtea convocat's teſtibus, et tabulario, 
« re etiam patefacta cujus cauſa convocati ſunt, etiam chartula pro- 
« matur, quam ſuſceptam teſtatori recitabit tabularius, ſimul et teſti- 
6c Ws ot ubi tenor eorum cunctis innotuerit, elogium ipſe ſuum pro- 
e fitcatur agnoſcere, et ex animi ſui quæ lecta tant, diſpoſuiſſe ſenten- 
« tia; et in fine N iptio lequatur teſtium, necnon omnium ſigna- 
« cula tam teſtium quam tabularii;“ /. 8. Cid Qu teft. fac. 

The law of England, in like manner, {cems 0 require, that the 
wills of blind pei rtons mould 8 read in their hearing, and acknow- 
ledged by them; Swinbourne, Oi Teſtaments, part 2. § 11. p. 96. 
ed. 6. | 

With regard to the law of Scotland, which, in queſtions not depend- 
ing on feudal principles, leans much to that of Rome; the ſtatutes 
which regulate the formalities of writings, without bearing any ex- 
preſs reference to the deeds of blind perſons, evidently imply the ne- 
ceſlity of reading them at the time of executing. Thus the act of 
1681 requires, chat the witneſſes to deeds executed by the interven- 
tion of notaries “ {hall ſee or hear the granter give warrant to the no- 
« tarics to ſubſcribe for him.“ And this mandate muſt be ſpecified 
in the docket, ſo as to be atteſted by the witneſſes; Kilkerran, Writ, 
18th Junc 1745, Berril contra Moffat. Put if the granter be bh nd, 

an 
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and the deed be not read over in his hearing, and in preſence of the 
witneſſes, it is impoſſible for them to know that it is really that 
which he meant to authoriſe; Erſk. b. 3. tit. 2. J 23. Now in fact 
the deeds in queſtion were not ſo read over. And at any rate this 
circumſtance, eſſential in conſtituting the mandate of the notary, is 
not mentioned in the dockets, an omiſſion fatal to the deeds. 


Anſwered : The ſolemnities required by the law of Scotland in au- 
 thenticating by notaries the deeds of perſons who cannot ſubſcribe for 
themſelves, may be reſolved into theſe two particulars : , That the 
notaries and witneſſes ſhould ſee and know the party whoſe deed is 
authenticated; and, 2dly, That they ſhould hear or ſee him give war- 
rant to the notaries to ſubſcribe for him, he at the ſame time touch- 
ing the notary's pen. | | 
In the application of theſe ſolemnities to deeds, the law has made 
no diſtinction, whether the parry is only diſqualified for writing, or 
is alſo diſqualified for reading. The reading of the deed is not re- 
quired as a ſolemnity in either caſe. A blind man may dictate his own 
will, or he may give directions in a ſingle ſentence for executing what 
he wills ; and without any reading in the firſt caſe, and without any 
formal reading in preſence of notaries and witneſſes in the other, the 
deed will be ſufficiently certain and formal. | 
Whether a deed executed by a blind perſon has been at all read to 
or underſtood by him, ſo as to become his will, is a matter of fact to 
be inquired into. But it is not a ſolemnity eflential to the validity 
of the deed. 5 
It could not therefore be inſerted in the notary's atteſtation, which 
ought to contain the report only of what is eſſential de /olennitate, ſuch 
as the touching of the notary's pen; Office of a Notary-Public, p. 308. 
As to the law,of England ; nothing more 1s requiſite, by that law, 
than that there ſhall be proof before the court where the challenge is 
brought, that the will is read over to the granter, although not in 
preſence of the witneſſes; Burn's Eccl. Law, N? 1. part 2. tit. Wills, 
Perhaps the reading of a deed in preſence of two notaries and four 
witneſſes might be a proper ſolemnity to be eſtabliſhed in deeds exe- 
cuted by blind perſons ; and other additional ſateguards may be eaſi- 
ly figured. But the ſole queſtion here is, what the law of Scotland 
has already eſtabliſhed, not what ſolemnities the legitlature may yet 


introduce. 
The cauſe was adviſed, after a hearing in preſence, 


The opinion of the Court ſeemed to be, that in the caſe of a perſon 
who is blind, unleſs the deed preſented in order to be executed were 
at the time audibly read over, (which in point of fact appeared in the 
preſent inſtance to have been omitted), it could not be certainly known 
whether it truly was that which he meant to warrant the notaries to 
ſubſcribe for him ; and therefore that the witneſſes could not then be 
in a condition to atteſt, as is required by the ſtatute of 1681, that ſuch 


2 warrant was truly given, | 
6 B One 
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One of the mud ges objerved: When writing is de eſſentia, the want 
of it cannot be ſupplied by parole proof. The authority given to the 
notaries muſt appear ex facie of the deed, as an eſſential part of the 
writing. In the caſe of blind perſons, the reading of the deed is ab- 
ſolutely neceſſary to conſtitute that authority, and as ſuch muſt be 
expreſled in the docket. If it be omitted, as here, the defect, being 
eſſential, cannot be ſupplied. 


«© The Lords ſuſtained the reaſons of reduction of the ſettlements 
« executed by the deceaſed Richard Lowthian ; and found, that the 
« deſtinations therein contained in favour of the defender, Mrs Sarah 
„ Aghanby, are void and null, and to be held pro non ſcriptis.” 


AR, C. Ferguſon, Tait. Alt. Rolland, Honyman, Corbet. | Clerk, Menzies. 
8. 
RSX _ July 4. 1792. 


The VISCOUNT of ARBUT HNO, 
AGAINST 


The Honourable JOHN, &c. ARBUTHNOTS, and their Tutor ad 


litem. 


TAILZIE.—APPROBATE and REPROBATE.—One ſucceeding to a large 


perſonal ęſtate, how far obliged to fulfil his predeceſſor's will, ſo as to 
expoſe him to a forfeiture of a valuable landed property. - 


N 1733, John Viſcount of Arbuthnot executed a deed of entail, in 
the form of a diſpoſition, reſpecting the lands of Arbuthnot. Fail- 
ing the heirs-male of his own body, his uncle, and neareſt male rela- 
tion, John Arbuthnot of Fordoun, and his heirs-male, were called 
to the ſucceſſion. | 
After theſe were called the entailer's other heirs-male, and laſtly his 
heirs-female; the eldeſt always ſucceeding without diviſion. 
The deed contained the uſual prohibitory, irritant, and reſolutive 
clauſes ; and, in particular, it directed, under an irritancy, that the 
limitations, conditions, and proviſions ſhould be inſerted in all the ſubſe- 


quent 
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quent inveſtitures. But it had neither a procuratory of reſi, nation, 
nor a precept of ſeiſin. Being put into the hands of a fr jend of the 
family, it remained with him till 1757, when the entailer died. 

Mr Arbuthnot of Fordoun, the inſtitute in the entail, having died 
ſome years before, the ſucceſſion opened to his eldeſt fon, the late 
Viſcount of Arbuthnot, who, in 1759, neglecting the entail, made 
up titles, as heir to lie couſin, under the ſtanding inveſticures, 
which were ſubject to no limitation. Before his ſucceſſion to the 
eſtate and honours of Arbuthnot, he had become bound, by his mar- 
riage- contract, to ſettle his paternal eſtate of Fordoun upon the heirs- 
male of the marriage. 

In 1777 the late Viſcount executed a new entail of all his lands, 
including thoſe of Arbuthnot and Fordoun. The protubitory, irri- 
tant, and reſolutive clauſes were the fame with thoſ? in the deed 1733; 
and the order of ſucceſſion differed only in this, that upon the fai- 
lure of heirs-male, his Lordſhip called © his own neareſt heirs and aſſig- 
„ nees whatſoever ;” ſo that the eldeſt heirs female, inſtead of ha- 
ving, in their order, a tailzied ſucceſſion, had nothing but a Hes /uc- 
ceſſionis along with the other heirs-portioners The heirs of entail 
were alſo ſpecially required, under an irritancy, to hold the eſtates 
under this entail, and no other title. 

The entail 1777 was duly recorded. In 1789 the late Viſcount died; 
and his eldeſt ſon, the preſent Viſcount, having expede a general ſervice 
under the entail 1733, brought an * for ſetting aſide the ſub- 
ſequent one. 

So far as it related to the lands of Arbuthnot, the action was 
founded on the prior entail; which, though merely perſonal, and un- 
accompanied with procuratory and precept, was binding on the late 
Viſcount, as repreſenting the entailer. With regard to the lands of 
Fordoun, it was contended, that the late Viſcount, by his marriage- 
contract, was barred from laying his eldeſt ſon, and the heir of the 
marriage, under any limitations. 

The defenders, who were the preſent Viſcount's children, ade 
that the entail of 1733 was cut off by the negative preſcriptio: n. 
That, however, was evidently founded on a miſtake, as che preſcrip- 
tion could not run till the entailer's death in 1757. They farther con- 
tended, that notwithſtanding the marriage-contrl A, their grand- 
father was at liberty to lay his eldeſt fon, and the other heirs of the 
marriage, under any reaſonable limitations ; and that the entail which 
he had executed, and which was merely intended to perpetuate the re- 
preſentation of his family, was of that ſort. 

Beſides, and what ſeemed to ſuperſede all farther argument, it was 
ſtated, that the purſuer had taken up his father's moveable ſucceſſion 
to the amount of I. 30,000 ; ſo that he was barred from challenging 
the deeds in queſtion. 


The Lords © Repelled the objection to the deed 1733; but found, 
that the purſuer, as repreſenting his father, is barred from chal- 


<« lenging the deed of entail executed by him.“ 
In 
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In a reclaiming petition, the purſuer 


Pleaded: Where a perſon executes a ſettlement, which cannot be 
immediately effectual, from his want of powers, the grantee, if not 
liable to the ſame inability, is in general bound to fulfil the teſtator's 
purpoſe, upon his availing himſelf of thoſe parts of the ſettlement 
which are favourable to him. But where the ſettlement is not mere- 
ly impracticable from a defect of power in the teſtator, but the heir 
is required to do an illegal act, or one which would expoſe him to a 
forfeiture, this, like a condition which is naturally or morally im- 
poſſible, ought to be diſregarded, and the heir permitted to take un- 
der the will, without any obligation to perform what has been requi- 
red from him. The preſent caſe 1s to be viewed nearly in the ſame 
light, as if the teſtator, along with his own lands, had entailed thoſe 
which belonged to a third party, where the heir of entail, though ob- 
liged to fulfil the teſtator's injunctions as to the former, might war- 
rantably omit taking any ſteps as to the latter; Erſkine, 3. 3. 85. 


Anfwered : If the purſuer had made up his titles under the entail 
executed by his father, a very few years would have invalidated the 
former one; and therefore, if he is under any embarraſſment, it is 
one imputable to himſelf only. But the ſubſiſtence of that deed, 
though it may endanger the purſuer's right, does not preclude the 
other, which is effectual, till it is brought under challenge, and 
may, by the force of preſcription, be rendered unchangeable. Beſides, 
the purſuer muſt be barred from challenging the latter deed, ſo far as 
it lays him perſonally under farther limitations, the 1dea of ſetting 
aſide a deed in toto, becauſe in one reſpect it cannot be effectual, be- 
ing inadmiſſible; and at any rate, if the purſuer were to be indulged 
in voiding the entail 1777, ſo far as it is inconſiſtent with the former 


one, he ought to be compelled, by employing the moveable funds 


which belonged to the late Viſcount, in the purchaſe of lands, ſubject 
to the ſame reſtraints which are preſcribed in the deed executed by 
him, to fulfil ſo far as it is poſſible, his father's intentions. 


After adviſing the reclaiming petition with anſwers, 


The Lords © ſuſtained the reaſons of reduction of the diſpoſition 
„ and deed of tailzie executed by the deceaſed John late Viſcount of 
« Arbuthnot, quoad the eſtate of Arbuthnot ; but affoilzied as to the 
« eſtate-of Fordoun and others.” | 


Ordinary, Lord Eſtgrove. Act. Dean of Faculty, Dict/on, Alt. Wight, 
Gordon, Clerk. 


A 
No CCXxXl. 


No CCXXL July 6. 1792, 


JOHN BALLENDEN, 


AGAINST 


The DUKE of ARGYLE. 


IrrITANCY : Act 1577, c. 246.—Legal irritancy of a feu-right ob non 
ſolutum canonem /u/tained. 


HE ſtatute of 1597, cap. 246. enacts, © That in caſe it ſhall hap- 
pen, in time coming, any vaſſal or feuer holding lands in feu- 
« farm of us, or any other ſuperior, immediately in feu-farm, to failzie 
in making payment of his feu-duty, by the ſpace of twa years haill 
“ and together, that they ſhall amit and tyne their ſaid feu of their ſaid 
& lands, conform to the civil and canon law, ſicklike and in the ſame 
“ manner as if an clauſe-irritant were ſpecially ingroſſed and inſert 
in the ſaid infeftments of feu- farm.“ 

Ballenden held the lands of Weſter Pitgober in feu of the Duke of 
Argyle, the feu-duty being L. 4, 145. Scots, together with 10 bolls of 
barley and 2 bolls of oats. : 

He having failed to make payment of the feu-duties during five 
years, the Duke raiſed againſt him, on the above-mentioned ſtatute, 
(his charter not containing any irritant clauſe), a proceſs of declarator 
of irritancy, in which appearance was made for the defender. But 
as he failed nevertheleſs to purge the irritancy, the Duke obtained de- 
Cree. | 

An action of reduction of this decree was afterwards brought by 
Ballenden ; in the courſe of which he made offer of full payment oc 
the arrears of feu-duties, with intereſt upon intereſt, and whatever 
elſe ſhould be neceſſary for affording complete indemnification to the 
ſuperior ; and inſiſted on the hardſhip of his property, eſtimated at 
L. 3000 Sterling, being forfeited, on account of a demand compara- 
tively fo trifling, and which, to the utmoſt limits of juſtice, he was 
ready to fatisfy ; the political circumſtances which gave occaſion to 
this ancient enactment having now undergone a thorough change. 


«* The Lord Ordinary, in reſpect of the decree having been obtain- 
* ed in foro contentigſo, repelled the reaſons of reduction.“ 


6 C And, 
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And, on adviſing a reclaiming petition and anſwers, 


The Court, conſidering the ſtatute in queſtion as ſtill in force, and 
that, though irritancies ſuch as the preſent might be purged at the bar, 
this opportunity had been here neglected, and could not be renewed, 
found themſelves under the neceſſity of aſſoilzieing from the reduc- 
tion, as the Lord Ordinary had done ; but not without exprefling re- 
gret, that it was not in the power of the Court to give relief to the 
purſuer. | 


A petition reclaiming againſt this judgement was appointed to be 
anſwered; but upon being adviſed along with the anſwers, it was 
refuſed. 


Lord Ordinary, Dreghore, Act. Honyman. Alt. Craig, A. Campbell jun. 


Clerk, Gordon, 
5 8. 


AP. 


A P P E N ul 


No 1. | January 29. 1788. 
The LORD PROVOST and MAGISTRATES of EDINBURGH, 


AGAINST 


The FACULTY of ADVOCATES, and the SOCIETY of WRITERS 
to the SIGNET, in behalf of the COLLEGE of JUSTICE. 


COLLEGE or JusTIcE—Found exempted from the payment of Poors 
money, and other laxations impoſed by the Magiſtrates of Edinburgh. 


5 * CoLLEGE of JUSTICE was inſtituted at firſt anno 1532, in the 
minority of James V. and during the regency of the Duke of 
Albany. For the purpoſe of obtaining a fund for its eſtabliſhment, 
not leſs than from reverence to the Holy See, the government of Scot- 
land had recourſe to the authority of the Roman Pontiff; and bulls 
were iſſued by Clement VII. and by his ſucceſſor Paul III. ratifying 
the inſtitution, and allotting for its {ſupport a portion of the revenues 
of the church: An exemption from taxes was likewiſe in the number 
of its deſtined advantages. The letters-patent iſſued by the govern- 
ment, which were confirmed by the ſanction of the laſt-mentioned 
pope, declare an immunity “ab omni decima contributione, collec- 
« ta, exattione, oneribuſque ordinarus et extraordinariis.“ 

In 1537, on occaſion of the King's majority, -an a& of parlia- 
ment was paſſed in ratification and confirmation of the previous e- 
ſtabliſhment of the College of Juſtice, the Judges of which conſiſted 
partly of churchmen ; and it contains the following enactment: © At- 
« tour becauſe the ſaid perſons maun await daily upon our ſaid ſeſ- 
„ fjon, except at feriat times, and thould be therefore privileged above 
«© others, herefore we have excemed, and by the tenor hereof exeem 
« them, and every one of them, both ſpiritual and temporal, from 
all paying of taxes, contributions, and other extraordinary char- 


ges to be uplifted in any times coming, and from the bearing of 
5h 60 any 
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any office or charge within burgh or outwith, but if it be their 
« own free will and conſent.” 

In 1540, when the King had attained “ the perfect age of 7wwenty- 
& five years,” another ſtatute was made, again approving and rati- 
« fying all the privileges granted to the College of Jultice.” And in 
1543, after the acceſſion of Queen Mary, the parliament enacted a ſi- 
milar ratification. 

Meanwhile, as the religious houſes afforded maintenance to the 
poor, every ſpecies of taxation for their ſupport was unknown, Af- 
terwards, when upon the Reformation the ample poſſeſſions of the 
church were wreſted from it, the reformed clergy remonttrate.i a- 
gainſt the now helpleſs condition of the poor, and inſiſted on a certain 
ſhare of the eccleſiaſtical patrimony being appropriated for their be- 
nefit. | 
Theſe circumſtances gave occaſion to the act of parhament of 1579, 
cap. 74, which ſtill continues the baſis of the poors-laws of Scotland. 
This ſtatute authoriſes the provoſts and bailies of bor ek aud in 
landward parithes, certain Judges appointed by the King, “to tax 
and ſtent the whole inhabitants within the parith, according to the 
„ eſtimation of their ſubſtance, without exception of perſons, to ſuch 
« weekly charge and contribution as ſhall be thought expedient and 
* -ſuſticient to ſuſtain the ſaid poor people.“ 

As the members of the College of Juſtice were not ſubject to be- 
convened before any inferior juriſdiction, it is remarkable that the 
preſcribed mode of enforcing this act, was “ to call ſuch obſtinate 
* and wilful perſons as refuſed to contribute to the relief of the poor 
« before the ſaid proven and baihes, and judges in landward di- 
&« ſtricts.“ 

There exiſts no evidence of the manner or extent in which this tax 
was levied; and of courſe none that the College of 22 was ſub- 


jected to the payment of it. 


In 1592 another act was paſſed, cap. 155, © anent the taxation of 


„ burghs, watching and warding,” which was qualified with a ca- 


veat, that this act be not prejudicial to the members of the College 
« of Juſtice, and to their privileges and immunities granted unto 
« them, or whereof they have been in uſe in times bygone.” 

In 1593, another ſtatute again ratified every prior enactment in fa- 
vour of the College of Juſtice, without any manner of diminution 
„ or derogation of the ſame in any fort, by whatſomever other act 
« or ſtatute that may or can be extended or interpreted in the con- 
« trary, either ſpecial or general.” 

The important ſtatute of 1597, cap. 279. followed. It is intitled, 


Of perſons dwelling within burgh, ſubje to the help of the poor, 


« to watching and warding ;” and after ſetting forth that many of 
the inhabitants of boroughs © of reaſonable ſubſtance had refuſed to 


contribute for the entertainment of the poor, watching and ward- 
„ing within burgh,” it enacts, That all ſuch as have their reſi- 


« dence and dwelling within the ſaid burghs, and may ſpend L. 100 
*« of yearly rent within the ſame, or ſtented by the diſcreet neigh- 
*« bours to be worth 2000.merks in free goods, ſhall be ſubject to be 

« burdened 
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« burdened with the reſt of the inhahitants, for the advancement of 
„the glory of Gop, his Majetty's ſervice, and well of the burgh 
„where they dwell; providing always, that this act be no way ex- 
« -tended to ſuch as are excemed for his Majeſty's ſervice, as one of 
* ilk occupation for that cauſe; neither to any perſons that are mei- 
1 5 of the College of Juſtice, and admitted by the Lords of Seſ- 
. fon,” 

In the ſame year another act paſſed, impoſing a general taxation, 
and expreſsly annulling all privileges and immunities tending to any 
exemprion from it; but under the exception of thoſe of the College of 

uſtice. 

Y From that period downward to the cloſe of the following century, 
there is no evidence of any aſſeſſment having been laid by the magiſtrates 
of Edinburgh on the College of Juſtice for the maintenance of the poor. 
But in the mean time their privileges were repeatedly ratified by acts 
1633, cap. 23:3 1661, cap. 23.; 1670, cap. 8. and 1685, cap. 19. 

Two different taxations had in che interval been obtained by the 
magiſtrates of Edinburgh; one, an annual aſſeſſment for the provi- 
Lon of the miniſters of the town, called annuity, and the other, a 

duty under the name of impoſt, on liquors imported into town. In 
1678, the magiſtrates charged ſome of the members of the College 
of Juſtice for payment of theſe taxes, which produced an action de- 
claratory of their privileges, in which the Court in 1687 gave judge- 
ment, © declaring them free from the payment of theſe taxes;” and 
this decree afterwards paſſed into an act of ſederunt. But in this 
proceſs nothing was agitated with reſpect to the poors- money. 

In 1686 an act of parliament paſſed, authoriſing the Lords of Seſ- 
Gon, with the conſent of the magiſtrates of Edinburgh, © to impoſe 
'« ſuch taxes on all the inhabitants, as ſhould be found neceſſary for 
„ cleaning the ſtreets, and purging them of beggars.” By an act of 
ſederunt accordingly, the Court empowered the magiſtrates to levy 
L. 500 per annum for three years; and in this act it is ſpecially ſet 
forth, that the College of Juſtice had voluntarily ſubmitted to this ex- 
action; to which is added a ſalvo of © their privilege of being free 
from all ſtents and impoſitions within the town of Edinburgh.” 

In 1692, the Lords of Seſſion gave their authority to another aſſeſs- 
ment for three years, on all the inhabitants, including the College of 
Juſtice, without any expreſs ſalvo. And in 1694 a ſimilar aſſeſſment 
was im poſed. 

In 1693, the Privy- council ef King William iſſued a proclamation, 
requiring all the magiſtrates of the kingdom, particularly thoſe of E- 
dinburgh, © to execute effectually the ſeveral ſtatutes relative to the 
« poor.” On this occaſion, the compulſatory of poinding was em- 
ployed againſt ſome members of the College of Juitice; but a bill of 
ſuſpenſion being preſented, 1ſt March 1695, it was immediately de- 
parted from. A few months afrerwards, the ſtatute of 1695, cap. 43, 
was paſſed, ordaining the acts relative to the poor to be put to vi- 
1 porous execution: * But {till che magiſtrates continued to deſiſt from 
their proceedings againſt the members of the College of Juſtice. ; 
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la the beginning of the following century, however, the magi- 


ſtrates again atrempted, as before, to poind the effects of ſome indi- 


viduals of that body; not however, it ſeemed, ſo much under the 
authority of the proclamation in 1693, or of any laws or ſtatutes, as 


of the act of ſederunt 1687, though expired. The bill of ſuſpenſion 


formerly preferred was now patled (1710); but the queition was not 
brought to any deciſion. 


For the two years from 1712 to 1714, an aſſeſſment was laid by 


the Lords of Sefton, in virtue of act 1686, on the members of the 
College of Juſtice, of two per cent. upon their houſe- rents; but this 


was done with the expreſs conſent of that body. 
- a voluntary contribution took place for three years, from 
731 ft 1734. 
ln 1749, ſeven years 1 the charity-workhouſe of Edinburgh 
was citabliſhed, a new ſcheme being projected for a poors-rate, the 


magiſtrates, in ſeveral papers publiſhed by them on that occaſion, ac- 
&nowledged the exemption of the College of Juſtice. 


At length in 1787, a bill was brought into parliament, for the di- 
rect purpoſe of ſubjecting the members of that body to the aſſeſſments 


impoſed by the magiſtrates. The bill meeting with oppoſition on the 


ground of private right, was thrown out; and the magiſtrates, in 
order that the queſtion of law might be brought to a determmation, 
again employed the compultatory of poinding, which was followed 
by fulpenſions in the name of different claſſes of the members of the 
College of juſtice, and ſo the queſtion came under the conſideration 
of the Court. 


Pleaded for the ſuſpenders: By the act of parliament in 1537, fra» 
med in conformity to the letters-patznt, and the Papal bulls, on 
which the conſtitution of the College of Juſtice was originally found- 
ed, there is an expreſs exemption in its favour of all taxations whatſo- 
ever to be levied in time to come; an immunity repeatedly re- en- 
acted or confirmed by the ſeries of ſtatutes enumerated above, and 
prior to 1579. 

Until that year no tax had been impoſed for the maintenance of 
the poor; and it is true, in the ſtatute that was then paſſed, the gene- 
ral exprethon © of all inhabitants in the pariſh, without exception of 
« perſons,” might feem at firſt view to comprehend the members of 
the College of Juſtice; but when more cloſely examined, it will re- 
ceive an oppohte conſtruction. 1. They are to be underſtood not 
as ſtated inhabitants in the ſenſe of the ſtatute, but as attendants on 
the Court, whole reſidence is in conſequence occaſional and tranſient. 
2. Thoſe declared liable to the taxation, were perſons ſubje to infe- 
rior juriſdictions, which they are not. 3. No privilege or right once 
granted, is to de reſumed without a ſpecial enactment: Specrali non 
derogatur generalibus; and where the falvo jure is not expreſſed, it is 
always underſtood. 4. There is not any evidence, that in fact the 
aſleſſment by this ſtatute was ever laid on the members of the College 
of Juſtice. 


Accordingly, 
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Accordingly, the ſtatute of 1597, cap. 279, which was preceded 
by ſeveral other enactments recogniſing the immunities of the Col- 
lege of Juſtice, after ſubjecting, in comprehenſive terms, all perſons 
of a certain extent of ſubſtance, reſiding in boroughs, to the ſupport 
of the poor, ſubjoins an explicit exemption of that body. In the fol- 
lowing ſtatutes down to the end of the laſt century, their privileges 
were ratified from time to time, while they themſelves continued tree 
from the correſponding burdens to which che other inhabitants were 
ſubject. 

In this ſituation, the acquieſcence of the magiſtrates of Edinburgh 
demonſtrated their conſciouſneſs of the validity of thoſe claims which 
are now called into queſtion. Nor was their filence with regard to 
the exaction of poor's-money, in that proces of declarator which ter- 
minated in 1686 by ſo ample a recognition, in other reſpects, of the 
privileges of the College ot Juſtice, to be otherwiſe accounted for, 
than by the notoriety of the exemption from that particular impo- 
ſition; for this, it is evident, was at leaſt as favourable a claim as thoſe 
relative to impoſt and annuity, and, ſo far as it was founded on the 
exprets enactment of 1597, more clearly unexceptionable. 

Thus, among the privileges of the College of Juſtice, originally 
founded on ſpecial ſtatutes coeval with the conſtitution of che Court, 
and frequently renovated by ſucceeding grants, the exemption from 
any poor's-rate impoted by the magiſtrates of Edinburgh, appears 
ſupported by conſtant immemorial uſage, uncontradicted by any re- 
cord or tradition; to which is to be added, the explicit acknowledge- 
ment of the N rern itſelf; and all this even ſtrengthened by the 
conſideration of thoſe other immunities being relinquitked, or loſt by 
diſuſe; while the defultory attempts to impede that uninterrupted 
poſſeſſion, ferve only to ſhow, it was not from negligence, but con- 
viction of the right, that the magiſtrates did not bring the queſtion 
to a final iſſue. 


Anfewered: The ſtatute of 1579 formed at firſt, as it ſtill forms, the 
baſis of the poor's-laws of Scotland, In clear and explicit terms, it 
labjects, without e: <ception of perſons, all inhabitants of pariſhes co 
taxation for the maintenance of the poor. To deny the appellation 
of inhabitants to perſons inhabiting a town, merely becaute they are 
members of the College of Juſtice, ſeems a ſingular abſurdity, and 
is inconſiſtent with the /a/vo in the acts of parliament in 1592 and 
1597 now founded on by the futpenders ; becauſe theſe plainly ſup- 
poſe, that the term znbabitants would have comprehended them, as o- 
therwiſe the exception muſt have been ſuperfluous and nugatory. 
The ſame proper application of the term to the members of the Col- 
lege of Juſtice, occurs in the ſtatute of 096 reſpecting hearth-mo- 
ney; in 5th Geo. I. or the riot-act; aud in the ſtatutes impoſing a 
tax levied in Edinburgh, for keeping the highways in repair. 

Neither is the inference juſt, that the ſuſpenders draw from the 
clauſe nominating a particular jurifciiftion for enforcing the atlletl- 
ment, Wherever a ſtatutory juriſdiction has been created, the 
members of the College of Jultice are comprehended, it not ſpecially 
excepted ; as, for example, the juriſdiction conferred on juſtices of the 

(B) Peace 
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peace in offenes againſt the revenue-laws. But cven their not being 
-comprehended, would not debar the levying of an aſfleſſment from 
that body, to which the enactment of that clauſe was not ellential; as 
it might be rendered effectual, like any other civil obligation, by the 
Court of Seſſion. Accordingly, no ſuch plea has ever been maintain- 
ed by members of the College of Juſtice reſiding in other boroughs, 
though they are equally entitled to decline inferior juriſdictions. 

With regard to the idea of a general enactment not being compe- 
tent to undo a ſpecial privilege, it is contradicted by the practice of 
introducing ſaving clauſes: and when thoſe are omitted, the privi- 
lege falls. Thus, to take a ſtrong example from the caſe in hand, the 
act 1537 excmpted the Lords of Seſſion from bearing any thare in ex- 
traordinary ſupplies impoſed by parliament for the ſupport of govern- 
ment; and in every ſupply or land-tax act down to 1670, a ſpecial 
falvo of that privilege was carefully ingroſſed; but at length the pri- 
vilege being to be diſcontinued, all that was neceſſary for effecting 
this, was to leave out that ſpecial exception; and upon this footing 
alone are the members -of the College of Juſtice at the preſent day 
liable to pay land-tax. 

The other acts of parliament relative to the poor are comparatively 


of little importance, and require no particular obſervation. With re— 


ſpect to the ſtatute of 1537, which exempts the College of juſtice 
« from taxes, contributions, and other extraordinary charges,” theſe 
were no other than the national taxes or ſupplies, which were proper- 
ly termed extraordinary charges, as in thoſe days they were ſeldom im- 
poſed by parhament, and only upon very urgent occaſions. For as to 
the ordinary eſtabliſhed revenue of the Crown, which, beſides the 


rents of the King's patrimony, conſiſted chiefly of the feudal caſual- 


ties exigible from the Crown-vallals, and of certain cuſtoms upon 
goods imported and exported, it never was ſuppoſed that any mem- 
bers of the College of Juſtice were entitled to an exemption. 

Still leſs was it imagined, that the exemption of this ſtatute had 
the effect to relieve that body in whole or in part from the ordinary 
burdens impoſed upon property, either by the common or ſtatute law, 
for ſpecial purpoſes; ſuch as parochial aſſeſſments for building and 
repairing kirks, for eſtabliſhing ſchools, for keeping in repair high- 


ways, for the maintenance of the poor, or for other purpoſes of a ſi- 


milar nature. A proof of this is the fact, that through all the reſt 
of Scotland, except Edinburgh, the College of Juſtice have uniformly 


ſubmitted to ſuch burdens; whereas the exemption, if at all appli- 
cable to aſſeſſments of this kind, muſt have had an univerſal operation 


in every county, borough, and pariſh of the kingdom. Indeed equi- 
ty requires, that the object of ſuch exemptions ſhould be only national 
taxes, that the correſponding increaſe of public burdens may fall e- 


qually on the people at large, and not on any particular deſcription of 


individuals, as the inhabitants of a borough or of a pariſh. The ſub- 


{ſequent ſtatutes preceding 1579, it is evident, though they ratify, do 
not extend the privileges beſtowed by that of 1537. 


The ſtatute of 1592 relates to ſuch burdens as are peculiar to bur- 


geſſes. As to that of 1597, although the entertainment of the poor 
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is mentioned in its preamble, it could not be intended to eſtabliſh any 
ſyſtem for that purpoſe, which was already effectually ſerved by the 
ſtatute of 1579. Its object in all probability was, to ſubject the in- 
habitants deſcribed in it, though not burgeſſes, to the burden of 
watching and warding, which is expreſsly mentioned in the pre- 
amble; and likewiſe to thoſe ſtents and aſſeſſments which the magi- 
ſtrates of royal boroughs were underſtood to have a right of impoſing 
virtute officu for the utility of the burgh, of which an example oc- 
curs in the caſe of the town of Aberdeen contra Liſk and others, Stair, 
Iith January 1678. In this view, a ſalvo of the privileges of the 
College of Juftice may be eſteemed very natural and proper. But at 
any rate, the-legal effect of a ſaving clauſe or exception from a ſta- 
tute, in favour of any perſon or perſons, can go no farther than to 
ſave from the operation of that particular ſlatute alone in which it 1s 
inſerted ; and the chargers are not founding their claim on act 1597, 
more than if it had never exiſted. 

With regard to the alleged immemorial poſſeſſion, of this there is 
no evidence, On the contrary, the College of Juſtice was repeatedly 
aſleſſed by the Lords of Seſſion under the authority of act 1686; and 
the ſalvo inſerted on two of thoſe occaſions, without creating any 
new privileges, could only preſerve ſuch as already belonged to that 
body. 

1 point of law, no diſuſe of payment could eſtabliſh an exemp- 
tion for the future, preſcription having no operation againſt any pu- 
blic burden created by ſtatute, Though a particular eſtate had been 
overlooked in levying the land- tax, or it had been omitted to collect 
duties or cuſtoms within a certain diſtrict, ſuch omiſſions could ne- 
ver prevent the due execution of the law in time coming. On this 
ground was dceided a queſtion reſpecting the non-payment of ceſs 
for time immemorial, Fountainhall, 21ſt July 1710, Town of Paiſley 
contra their Vaſſals. 


The Lord Ordinary reported the cauſe, when 


The Court unanimouſly ſuſpended the letters, and aſſoilzied from 
che declarator, 


Reporter, Lord Braxfield. For the Chargers, Lord Advocate, Blair, et ali. Alt. Dean 
of” Faculty, et alii. Clerk, Sinclair. 
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(No II.) June 22. 1791. 


HENRY PIERCE, and his ATTORNEY, 


AGAINST 


DAVID LIMOND. 


ADJUDICATION.—/n what manner an adjudication is made the firſt cf 
fectual one, when the debtor has not been infeft. 


HE lands of Brackenhill, held of a ſubjet, were diſponed to 
Hugh Roſs. But although the diſpoſition contained a procura- 
tory of reſignation and a precept of ſeiſin, he never was infeft. 7 

After the death of Hugh Roſs, his ſon Hugh Roſs expede a gene- 
ral ſervice, as heir to his father, thus acquiring right to the unexecu- 
ted procuratory and precept reſpecting theſe lands. But he alſo o- 
mitted to take infeftment. 

The atfairs of Hugh Roſs the younger having gone into diſorder, 
his creditors led adjudications. Among others, David Limond ad- 
judged the lands of Brackenhill, and charged the ſuperior to enter 
him as vaſſal. And after a conſiderable interval, Henry Pierce led 
another adjudication ; but in order to make it effectual, he recovered 
the diſpoſition in favour of Hugh Roſs the elder, and took infeftment, 
by executing the precept of ſeiſin contained in it. 

The lands having been ſudicially fold, the common agent propoſed 
ro rank the creditors on the price, as if David Limond's adjudication 
had been the firſt effectual one. But it was objected for Henry Pierce, 
That a charge againſt the ſuperior of the adjudged lands, where the 
debtor was not infeft, was inept ; and that of courſe the ſubſequent 
adjudication taken by Mr Pierce was to be conſidered as the leading 
one. In ſupport of this objection, he 


Pleaded : By a decree of appriſing, which was the earlieſt method 
of attaching landed property, in Scotland, for the debts of the owner, 
the lands were judicially diſponed to the creditor. But in order to 


(C) | make 
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make the transfer complete, according to feudal forms, it farther be- 
hoved the creditor to obtain infeftment. | 

When the debtor had been infett, the appriſer was authoriſed to 
apply to thc ſuperior of the lands, who, upon receiving a year's rent 
as a compoſition for renewing the inveſtiture, was obliged to give in- 
feftment, the Court of Seſſion being in uſe to iſſue letters charging 
him to do ſo, without any farther inveſtigation. If, after being thus 
required by one creditor, the ſuperior took it upon him to give in- 
feftment to another, this, as a fraudulent act, was altogether diſre- 
garded ; Hope, Minor Pract. F 275. ; Craig, 3. 2. 20. And this is 
the rule recogniſed by the ſtatute of 1661, introducing a par! paſſie 
preference of ſuch appriſings as are within year and day of the firſt 
effectual one, which is declared to be that “ which is preferable in 
ce xeſpect of the firſt infeftment, or the firſt exact diligence for ob- 
« taining the ſame.” 

In the caſe of an appriſing deduced againſt one who had never been 
infeft, the ſituation of matters is very different. In ſuch a caſe it 
would have been in vain to apply to the ſuperior, whoſe vaſlal the 
debtor had never been. As a voluntary diſponee in ſuch a caſe 
was obliged to complete his right, by executing the precept of 
ſeiſin, or by reſigning in virtue of the procuratory, ſo the appriſer 


was obliged to follow the ſame courſe. And now that adjudicarions 


have been ſubſtituted in the place of appriſings, it maſt follow, that 
when the debtor has never been teudally veſted 1n the lands, a charge 
againſt the ſuperior muſt be inept, in the ſame manner as if the ſupe- 
rior had proceeded to give charter and infeftment to the acijudger, with- 
out being formally required to do ſo ; and ſo it was ſolemnly decided, 


Dictionary of Dec. vol. 1. 6th December 1695, Dewar contra French. 


Anſwered : The ſtatute of 1661 declares in general terms, that a 
charge againſt the ſuperior ſhall be equal to inteftment ; wherever, 
therefore, a charge has been given, the requiſites of the ſtature muſt 
be conſidered as complied with, and the preference of the creditors 
muſt be regulated by it. To enter into farther diſcuſſions would only 
be injurious to creditors, who cannot always know how their debtor's 
rights ſtand ; and fo the rule is laid down by all the authors, no diſ- 
tinction being made whether the debtor was infeft or not. Stair, 2. 
3. 29. 3. 2. 49.; Erikine, 2. 12. 24. 

Where the ſuperior pays no regard to the charge at the inſtance of 
an adjudger, it would be equally unjuſt to enquire, whether the 
debtor had been regularly received as the vaſſal, as it would be to ex- 
amine, whether, along with the warrant for charging the ſuperior, 


the creditor had offered a year's rent, without which, however, a ſupe- 


rior is not obliged to give infeftment to an adjudger. The deciſion 
quoted on the other fide appears to have been erroneouſly abridged 
in the Dictionary, the queſtion in the caſe there noticed, having turn- 
ed on the effect of a general charge, and of the ſtatute 1693, reſpect- 
ing unexecuted procuratories. At any rate, it is a ſingle deciſion, in 
oppolition to the general tenor of the beſt authorities, 


The 
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The Lords unanimouſly found, That the adjudication at the in- 
ſtance of Henry Peirce was the firſt effectual one. | 


Reporter, Lord Swinton. For David Limond, Mat. Nef, et alii, For H 
Peirce, Abercromby, Honyman, et alli. Clerk, Sinclair, — 


C. 


(No III.) 0 Fanuary 17. 1792. 


CATHARINE BROWN, and others, 
AGAINST 


The YORK-BUILDINGS COMPANY, 


ANNUALRENT—RANKING AND SALE :—Lands being fold judicially, 
the whole ſums due to the creditors, intereſt as well as principal, are 
Held as a capital at the period when the price begins to bear intereſt. 


N 1777 an act of parliament was paſſed, authoriſing the ſale of the 
whole eſtates in Scotland then belonging to the York-buildings 
Company, to be made under the direction of the Court of Seſſion, 
without waiting for the concluſion of the ranking. And under this 
authority thoſe various eſtates were ſold. 

Certain creditors afterwards preferred petitions to the Court, pray- 
ing, that they might be found © intitled to ſtate the accumulated 
« {ſums in their adjudications, and intereſts thereon, as a principal a- 
“ gain bearing intereſt from the terms when the prices of the eſtates 
« became payable.” In ſupport of this claim they 


Pleaded : The ſtatute 1681, c. 17. ordains, that the prices of the 
lands ſold in conſequence of that enactment, ſhall be diſtributed a- 
mong the creditors according to their legal preferences, © whether 
« the ſaid creditors have compeared or not: and conſequently the 
right to the price ariſes prior to the actual diviſion. But if the prices 
themſelves were diſtributed among the creditors, it muſt certainly 
follow, that the profits ariſing upon theſe prices ſhould alſo fall to 
them. The prices, by the act of the law, are ſubſtituted to the cre- 
ditors in lieu of their debts and diligence, and the intereſt of the prices 
' muſt belong to thoſe to whom the prices themſelves belong. Acceſſo- 
rium ſequitur principale. 

By act 1690, c. 20. it is provided, that © if no buyer be found at 


« the rate determined by the Lords, it ſhall be leiſome to the Lords 
| 1 0 
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« to divide the lands and other rights among the creditors, according 
« to their ſeveral rights and diligences.” Now it is obvious, that as 
this might take place long before the adjuſtment of the debts, the in- 
termediate rents would belong to the creditors, though their right to 
poſſeſs muſt have been poſtponed till their claims were finally aſcer- 
rained, 

From the ſtatute of 1695, c. 6. authoriſing purchaſers to conſign 
the price, and declaring that the conſignation is to lie at intereſt for 
the greater benefit of the creditors ; it is likewiſe evident, that, whether 
the creditors were already ranked at the time of the ſales or not, the 
intereſt of the prices was to belong to them. 

*Accordingly on ſearching the records it appears, that in every caſe 
which occurred between 1681, when the act paſled, and 1695, the 
creditors in judicial ſales were found intitled to intereſt upon their 
ſhares of the price, after it became payable, whether ſuch ſhares cor- 
reſponded to debts bearing intereſt or not. 

The object of the act 1695, in ordaining the ranking to precede 
the ſale, was to check the practice of purchaſers buying up the bank- 
rupt's debts, and by engaging in the htigation, wilfully protracting 
the proceſs of ranking. And in all cafes where, by any acci- 
dent, litigation took place after the fale, particularly in. conſequence 
of the uſage of reſerving points of diſpute for the diviſion of the price, 
as ſoon as the ſhare in the price to which each particular creditor had 
Tight was aſcertained, he drew it, with the intereſt which aroſe upon 
it from the time when the price bore intereſt, Fac. Col. 31ſt July 
1767, Ranking of Dudhope. 

The regulation of 1695, however, did not aftect judicial ſales at the 
inſtance of heirs ; the ſale ſtill continuing to precede the ranking, and 
the creditors drawing intereſt on the price from the period of the 

ſale. Their right to do ſo was queſtioned only in the caſe of Inver— 
gordon in 1754; when it was recogniſed firſt by Lord Elchies Ordi- 
nary, and afterwards by the Court. 

Nor is it diſputed, that fince the paſſing of the ſtatute 1783, credi- 
tors, when ranked, have always drawn, in the diviſion, the intereſt 
that aroſe upon their ſhares of the prices, in proportion to the amonnt 
of the debt, principal and intereſt, as it ſtood at the time of the fale. 

It ſeems therefore to be eſtabliſhed, both on the principles of 
law, and upon the invariable practice, that the creditors, in all ordi- 
nary judicial fales, whether at the inſtance of creditors, or of appa- 

rent heirs of deceaſed perſons, are intitled to the intereſts accruing to 
the dividends that are found to have been due to them, as at the pe- 
riod of the ſales. | 

With regard to the above-mentioned ſtatute of 1777, its object was 
not to make any innovation, except what was neceſſary for carrying on 

a buſineſs, which the ſubſiſting laws had, from forty years experience, 
Yroved unable to accompliſh ; and this was to make the ſales precede 
the ranking, and to encourage creditors to come forward with their 
claims, by enabling the Court to iſſue warrants for payment, without 
waiting a final diſtribution. In all other reſpects the Court were ex- 


preſsly ordered to divide the prices in the fame form and manner as 
| practiſed 
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Practiſed in other ſales of bankrupt-eſtates ; and, in particular, they 
were to take the prices payable to the creditors, which appears to have 
been the invariable practice for 110 years paſt, originating in the ſpe- 

cial enactments of the ſtatute 168 1. It does not ſeem, therefore, that the 

Profits ariſing upon the ſhares of the creditors can deſcend, in this 

eaſe, according to a different rule from what has obtained in all o- 

ther caſes, | 


 Anfavered : Neither adjudication nor voluntary infeftment, nor pro- 
ceſs of ranking and ſale, ſequeſtration in this, decreet of ranking, or 
the ſale itſelf, could produce any innovation of the debt, or delegation 
of the purchaſer in the room of the original debtor, The debt remains 
after the ſale the ſame that it was before it. Hence, prior to the di- 
viſion or payment of the price, a real creditor may ſtill attach any 
perſonal eſtate of his debtor; and, on the other hand, were the debtor 
to offer payment of any debt, without accumulation at the date of the 
ſale, it does not ſeem that the tender could be refuſed. 

No juſt principle therefore appears, upon which an accumulation 
from the term at which the price bore intereſt could be founded, even 
where there had been a previous concluded ranking, although ſuch a 
practice may have been introduced. | 

It was not, indeed, the notion of accumulation upon the debts, 

properly ſpeaking, on which the practice proceeded ; but that a pro- 
portion of the price did, at the time of the ſale, or that from which 
it bore intereſt, come to belong reſpectively to the creditors. But this 
could not poſſibly be without an imputation of that proportion in ſo- 
lutum of the debt, and a conſequent extinction of it; which extinction, 
however, was not ſuppoſed, nor did actually take place. 

At the ſame time, though the practiee were held to be right where 
"the ranking preceded the ſale, this conceſſion could not affect the 
preſent argument; for which, it is ſufficient to ſhew, that there can 
be no ground for accumulation when there has been no previous 
ranking. Here there is no practice to combat; for, by the practice, 
no accumulation or diviſion takes place till the ranking be concluded, 

as well as the lands ſold. The ranking being previouſly concluded, 
as ſoon as the price exiſts, the right and intereſt of every creditor in 
it, and his ſhare of it, are certain, nothing but calculation being want- 
ed to make it liquid. But when there has been no ranking, it is im- 
poſſible to- know, at the time of the ſale, who will have any right to 
the price, or to what amount. | EE 

That ſuch accumulation has no foundation 1n juflice, will appear 


on taking a view of the rights and intereſts of the debtor, of the cre- 


ditor, and of other crediters, particularly poſtponed creditors. 
Suppoſe a debtor's eſtate to exceed in value the amount of his debts, 
While a creditor has ſome doubtful claim not ſettled perhaps for twen- 
ty years after the ſale, with what juſtice can the debtor's burden be 
increaſed by accumulating intereſt upon intereſt, when it was impoſ- 
ſible for him to pay the debt till its juſtice and extent were aſcertain- 


ed? f 
) | When 
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When the ſale precedes the ranking, the defender, in the mean 
time, remains ſubject to perſonal diligence at the inſtance of credi- 
tors; but this could not be, on the principle of accumulation, viz. that 
a proportion of the price is ſubſtituted for, and conſequently extin- 
guiſhes the debt. The ſame inconfiſtency appears, in regard to the 
creditor's right of attaching any ſeparate property % by the 
debtor during the ranking. 

As to the creditor, again, if he obtains his accumulation on the 
footing of the ſame ſubſtitution, the conſequence is, that he can get 
no more intereſt than accrues from his part of the price. But, ſup- 
poſe it to yield only 3 per cent. could he be compelled to take this in- 
ſtead of the legal rate of 5 per cent? If he could not, it is plain there 

has been no ſubſtitution of the price for the debt, the ſole principle 
of accumulation. 

Farther, the purchaſer may become inſolvent, and the ſubject may 
ſink in value, or wholly periſh, But it is clear the creditors do not 
-run thoſe hazards; which proves them not to have ſuch a right to 
the price as to intitle them: to the accumulation, 

With regard to poſterior creditors, ſuppoſe that a ſuhject worth 
L. 1500 1s fold in three lots, upon which three creditors are ranked; 
A, primo loco, whole debt at the time of the ſale is L. 500: B, ſecundo loco, 
L. 500; C, tertio loco, L. 500; but during the ranking the purchaſer 
of one of the lots fails, and its value is greatly diminiſhed. In this 
caſe C would be cut out. But on the principle of ſubſtitution, and 
conſequent appropriation, A and B would have run en equal hazard 
with C. 

The practice has been appealed to on the other ſide. Even in the 
period between 168 1 and 1695, it was not general in favour of ac- 
cumulation, as appears from Fac. Coll. 7th January 1757, Middleton 
againſt Falconer. And as to the practice ſubſequent to 1695, ac- 
cumulation eould not have been made till after the ranking, as well 
as the ſale. 

Independent of all general argument, che claims of accumulation 
now made, are excluded by the ſales having proceeded on a ſpecial 
ſtatute made pendente lite; authoriſing early ſales, by way of privilege, 
For ſpecial purpoſes ; but containing no warrant for any accumula— 
tion of debts earlier than it could have taken place if there had been 
no deviation from: the ordinary courſe of law, by which there could 
have been no ſale till the ranking was cloſed, and conſequently no 
accumulation till. then. 


O ved on the Bench: The caſe of Invergordon is very much in 
point; for the Court does not ſeem to have gone upon the principle 
of a decree of ſale at the inſtance of the apparent-heir being an 
adjudication to the effect of accumulating each creditor's debt, as it 

has truly no ſuch effect; but upon the very principle which is plead- 
ed here, of the price being held as a fund for payment of the credi- 
tors, and as belonging to them in the firſt place, together with the 
intereſt. accruing thereon, till full ſatisfaction is made to them of 
their debts, leaving only the reverſion, if any, to be taken by the 

heir; 
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-heir; and further, that in accounting 'with the creditors, their 
_ debts muſt be taken as at the period when the fund was produced, 
' whatever delays might happen in adjuſting their amount, and final- 
ly cloſing the order of ranking and diviſion, If no competition en- 
ſued among the creditors, and if the price were clearly ſufficient to 
pay the whole, they would be intitled to immediate payment from 
the purchaſer. In all events they are intitled to their dividends of 
the price, with the intereſt thereon, ſo ſoon as their claims can be 
adjuſted; nor is there any reaſon why the neceſſary delays, or per- 
haps the groundleſs diſpates, raiſed up either by the purchaſer, the 
common debtor, er poſtponed - creditors, ſhould have any effect to 
leſſen their draught, more than to increaſe it. In applying, there- 
fore, ſuch payment when received, the calculation of their debts muſt 
go back to the period when the fund was produced; and conſe- 
quently maſt include the whole debt, principal and intereſt, as a ca- 
pital at that period. It is in that ſenſe, and to that effect alone, that 
the debt is accumulated; for to every other effect the debt remains 
in its former ſtate. Were any later period to be adopted, ſuch cre- 
-ditors as had a large proportion of their debts not bearing intereſt 
would be injured; the debtor would, in every caſe where the funds 
bore legal intereſt, be a gainer at the expence of his creditors; and 
even in ſome inſtances, an eſtate bankrupt at the time of the ſale, 
might produce a reverſion. It would become the intereſt of the 
poſtponed creditors, and common debtor, to protract the ranking 
and diviſion by every means in their power. Had the ſales of the 
Lork- buildings Company eſtates been delayed till now, the creditors 
might, in the mean time, have accumulated their debts by adjudi- 
cations, which would have had an equal or worſe effect againſt the 
common debtor, 


The following, after a hearing in prefence, and adviſing memo- 
rials, was the judgement of the Court: © Find, That the price of 
* the eſtates, with the intereſt produced therefrom, is a diviſible 
« fund, to be applied to the payment of the creditors, as they have 
« been, or ſhall be ranked; and that the account of their debts 
< muſt be taken, and the application of their dividends made, as at the 
« period when the price began to bear intereſt ; the whole ſums due 
to them, whether conſiſting of money bearing intereſt or not, be- 
« ing ſtated in ſaid account as a capital at that period, according to 
« the rules which have been uſually obſerved in other judicial ſales at 
the inftance of creditors, and in ſales at the inſtance of apparent 
6% heirs.” | 


Upon adviſing a reclaiming petition for the York-buildings Come 
pany, with anſwers, the Court (17th January 1792) adhered. 


For the York-building's Company, Lord Advicate, J. G8 rk, et alii. For rhe Creditors, 
"Solicitor General, Macenochir, et alii. | 
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(No IV.) IJ January 24. 1792. 
LORD DAER, Eldeſt Son of the Earl of SrLKIRk, 
AGAINST 


The Honourable KEITH STEWART, and Others, Freeholders 
of the County of Wigton. 


MEMBER OF PARLIAMENT.—The eldeſt Son of a Peer of Scotland has 
not a right to be inrolled a freeholder to vote in the election of members of 
parliament for counties in Scotland. * | 


T the Michaelmas meeting of the county of Wigton, held upon 
6th October 1789, Baſil William Douglas, commonly called 
Lord Daer, eldeſt ſon of the Earl of Selkirk, preſented a claim to be 
admitted on the roll of Freeholders, upon certain titles therewith 
produced. 

To the titles upon which the claimant deſired to be inrolled, ne 
objection whatever was ſtated ; but the minutes of the meeting bear, 
« That a vote having been put, Whether the claimant, as the eldeſt 
« ſon of a Peer, be capable to be inrolled as a Freeholder, or not? all 
„the Freeholders preſent voted Not, except Sir William Maxwell, who 
« yoted-Inrol, and the Reverend Dr William Boyd, who declined to 
„% vote. The meeting, therefore, refuſed to inrol the claimant.” 

Againſt this determination of the Freeholders Lord Daer preſent- 
ed a complaint to the Court of Seſſion, under the authority of the 
ſtatutes of the 16th of the late King, and of the 14th of his preſent 
Majeſty. The Court ordered a hearing in preſence, and the cauſe 
was argued for ſeveral days. | 


Upon the part of Lord Daer it was ſlated, That the fact of his be- 
ing poſſeſſed of lands holding of the Crown, fully intitling him to 


* The circumſtance of this being a queſtion regardiog the Conſtitution of the Ancient 
Parliament of Scotland, and neceſſarily depending upon a variety of hiſtorical facts and 
deductions, will, it is hoped, prove a ſufficient apology for ſtating the argument at ſo much 


length. 
be 
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be inrolled a freeholder of the county of Wigton, was not diſputed ; 
but notwithſtanding this, it was maintained, that by being the el- 
deſt ſon of a peer of Scotland, he was precluded from that right 
which the ſame property would give to any other perſon ; and there- 
fore the ſubject of enquiry was, by what law, or by what authority, 
this excluſion could be ſupported. 

In following out this enquiry, it was proper to take a view of the 
conſtitution of the parliament of Scotland, in ſo far as it reſpected 
the rights of the Eldeſt ſons of Peers, from the earlieſt periods to 
which it can with any certainty be traced, down to the time of 
the treaty of Union in 1707; and this came naturally to divide it- 
ſelf into two different branches: The firſt, comprehending the an- 
cient period down to the year 1587, when repreſentation was intro- 
duced ; and the /econd, compriſing the period from 1587 down to the 
act 1707, under the authority of which the preſent queſtion is to be 
tried. | | 

With reſpect to the 7/7 of theſe periods, it was not neceſſary to en- 
gage in any diſquiſition reſpecting the original form and conſtitution 
of Parliament: for, without attempting to inveſtigate a ſubject fo in- 
volved in obſcurity, it was ſufficient to begin at a period where more 
certain light might be diſcovered; and it might ſafely be affirmed, 
that as far back as laws and records furnith information, the Parlia- 
ment of Scotland was the Great Council of the King, compoſed of 
ALL THOSE who held lands of the Crown in capite, together with re- 
preſentatives from the Royal Boroughs. At what period theſe laſt were 
introduced, is an inquiry of no moment in the preſent queſtion; but 
that EVERY vaſſal holding lands immediately of the Crown, whatever 
the extent of theſe might be, was a conſtituent member, and bound, as 
ſuch, to give attendance to the King in Parhament, ſeems to be a 
fact of which no doubt can be entertained ; Lord Starr's Inſt. b. II. 
tit. 3. $ .; Lord Kames's Eſſays Brit. Antiq. p. 25. | 
It was needleſs, however, to go any farther than our Statute-Book, 
which affordcd the fulleſt evidence, of every vaſſal of the Crown being 
obliged to attend in Parliament, and of that being only afterwards 
diſpenſed with, upon condition of the leſſer Barons ſending repreſen- 
tatives. When, from the alienation and ſubdiviſion of land-property, 
the vaſſals of the Crown came to multiply, ſo thoſe who poſſeſſed in- 
conſiderable eſtates, although they regarded their right to fit in the 
National Council as a privilege, which they would not entirely re- 
linquiſh, yet conſidered it alſo as a burden, which they were defirous 
of being ſubjected to, upon extraordinary occaſions only. In an age, 
likewiſe, when force was more prevalent than laws, they found them- 
ſelves of little conſequence in compariſon with the great and more 
powerful Barons; and in this way it happened that they came to be 
extremely remiſs and irregular in their attendance in Parliament. 

Matters appear to have been in this ſituation in Scotland, when 
James I. returning from his captivity, aſcended the throne. Find- 
ing his power circumſcribed by the Great Nobles, it was natural 
for him to court the leſſer Barons, whoſe influence was no way dan- 

| (E) gerous 
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gerous to him, and who being expoſed to oppreſſion from their power- 
ful neighbours, would be diſpoſed to ſeek his protection. 

With this view was paſſed che act 1425, c. 52. ordaining, That 
Hall prelates, erles, baronnes, and freeholders of the King within the 
< realme, jen they are halden to give preſence in the King's parliament and 
« general counſel, fra thinctoorth be halden to compeir in proper per- 
« ton, and not be a procuratour ; but gif the procuratour alleage 
there and prove a lauchful cauſe of their abſence.” 

This act, however, does not ſeem to have produced the deſired et- 
fect. Many of the leſſer Barons, either dreading the power of the 
Nobles, or conſcious of their own want of importance, {till with-held 
their attendance ; and the King therefore reſolved to try another ex- 
periment, and to accompliſh his purpoſe by relieving them of perſo- 
nal attendance, upon condition of their ſending repreſentatives. 

Accordingly this was attempted by the act 1427. c. 101; by which 
it would ſeem to have been intended to eſtabliſh ſomething ſimilar to 
the Houſe of Commons in England; for, after providing, that the 
« {mall baronnes and free tennentes, need not cum to parliaments not 
« general councels ; ſwa that of ilk ſcherifdome there be ſend, choſen 
at the bed-court of the ſcherifdome, twa or mae wile men, after 
« the largeneſs of the ſcheriffdome, it goes on and ſays, „The 
« quhilk fall be called commiſſares of the ſchere; and be thir commiſ- 
&« fares of all the ſchires fall be choſen an wiſe man and expert, called 
* the commoun Healer of the parliament, the quhilk fall propone all and 
„ ſundrie needis and cauſes pertaining to the commounes in the parlia— 
« merit or general councel.“ 

Here it ſeems plain, that the Engliſh Houſe of Commons was in - 
the King's view; and the act proceeds thus: The quhilkis com- 
« miſlaries fall have full and haill power of all the laif of the ſcherif- 
« dome, under the witneſling of the ſchireffis ſeale, with the ſeales 
« of diverſe Baronnes of the ſchire, to hear, treete, and finallie to de- 
& termine all cauſes to be proponed in Councel or Parliament. The 
« quhilkis commiſſaries and ſpeakers fall have co/age of them of ilk 
% ſchire that awe compeirance in Parliament or Counſel; and of their 
« rents, ilk pound ſall be utheris fallow to the contribution of the 
“ ſaid coſtes.“ 

The act concludes with theſe words: *All Biſhoppes, Abbotes, Pri 
& ores, Dukes, Earles, Lordes of Parliament, and Banrentes, the quhilkis 
« the King will, be received and ſummoned to Councel and Parlia 
« ment be his ſpecial precept.” 

The calling the Prelates and great Barons to Parliament by a Hecial 
frecept to each, had been introduced in England by the Magna Charta 
of King John, before the repreſentation of counties was eltabliſhed'; 
and James I. by the act 1427, adopted a fimilar form, even when 
attempting to introduce repreſentation in Scotland; and it continued 
the ſame afterwards, becauſe his endeavours to introduce repreſenta- 
tion proved ineffectual. This is the frff Scots ſtatute, in which the 
diſtinction between the greater Barons and leſſer Barons is to be met 
with; and it fully ſhows, that beſides eccleſiaſtics and the commiſ- 


ſioners of burghs, the only ather conſtituent members of Parliament were 
thoſe 
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thoſe who held lands of the Crown in capite. As to Banrentes, in place 
of being a claſs of perſons not holding lands of the Crown in capite, 
but called af the pleaſure of the King, they were, on the contrary, of the 
higheſt degree of Great Barons and Lords of Parliament, to be called by 
{ſpecial precept; as is proved by Skene de verb. ſignif. under the word 
Lanrentes ; by Du Cange, in his Gloſſary, under the word Bannereti, 
and by Selden, Titles of Honour, part 2. c. 5. 25. &c. 

In this particular, of calling all the leſſer Barons and freeholders by 
ediftal citation, while the great Barons were to be called by jpecial pre- 
cept, this act of Parliament ſeems to have been carried into execution: 
But with regard to the introducing repreſentation, and the forming 
the repreſentatives of the leiler Barons into a ſeparate body, with a 
common Speaker, which would ſeem to have been the two other objects 
in view, it does not appear that the ſtatute ever took effect. That the 
intended repreſentation of counties did not at all take place, is proved 
by the preamble to the ſtatutes of the Parliament held 12th July 
1428, to be found in the Black As, fol. 15. 17. 19. 

The attempt thus made by the act 1427 having been unſucceſsful, 
ſo thirty years thereafter, another method of obtaining the attend- 
ance of the leſſer Barons was thought of in the reign of James II. and 
which was, to conftrain none but trecholders, who held of the King 
a twenty-pound land, to come to Parliament, and to leave all hold- 
ing under that ſum, to come or not, as they pleaſed; and accordingly 
this was eſtabliſhed by the act 1457, cap. 75. 

Upon this ſtatute, Sir George Mackenzie obſerves, © By this ac no 
« freeholder can be forced to come to Parliament, except he hold a 
« twenty-pound land of the King; but none can be now compelled ; 
« and this was only in the time when all freebolders were obliged to com- 
« hear in Parliament, as the King's head-court.” | 

That the conſtituent members of Parhament were all thoſe freebold- 
ers who held immediately of the Crown, is likewiſe proved by the acts 
1449, c. 26. and 1489, c. 16. By the former it was enacted, That where 
& regalities fall in the King's hands, the freeholders within the {ame 
& ſhall compear in Parliaments and general councils, as the freehold- 
« ers of the royalty do.” By the latter it was enacted, © That free 
«© tenants who hold of the Prince, as Duke of Rotheſay and Steward 
« of Scotland, thall be holden ro compear and anſwer in Parliament, 
« until the King have a ſon to anſwer for them in Parliament.“ And 
upon this ſtatute Sir George Mackenzie obſer ves,“ By this act it is or- 
« dained, That when there is no Prince, the vaſſals of the principality 
« ſhall come to Parliament; and none can come to Parliament but fuch as 
« hold of the King.” 

Nothing farther occurs in the ſtatute-book till the act of James IV. 
1503, c. 78. by which it was provided, That“ Barons, freeholders, 
„ and vaſſals, whoſe lands are within the extent of 100 merks, ſhould 
« be exempted from perſonal attendance in Parliament, unleſs ſpeci- 
ally called by the King's writ, provided they ſend their procurators 
« to anſwer for them.“ This act was meant as a favour to the /e/er 
Barons, and to diſpenſe with the attendarxce of fboſe who held lands 


within 100 merks of new extznt provided they ſent a procurator to 
anſwer 
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anſwer for them ; but with regard to ſuch as held lands above that 
extent, the law was left to ſtand as it was before. James IV. lived 
in ſuch friendſhip with his nobles, that he had no occaſion to be ſo- 
licitous about the attendance of the leſſer vaſſals of the Crown in Par- 
liament. He was diſpoſed, therefore, to relieve from that burden 
thoſe who were of inferior eſtates, leaving the obligation upon thoſe 
above 100 merks of new extent, to be enforced by nothing farther 
than the old penalty. 

While this act relieved ſuch as were within 100 merks of new ex- 
tent, from per/onal attendance, it was with this exception, Bot gif it be 
that our Soveraine Lord write ſpecially for them; and in the former act 
1457, there was an exception of the ſame kind: but it is a moſt er- 
roneous idea to ſuppoſe from this, that the King had a power, at his 
pleaſure, to call to parliament any perſon within his dominions, whe- 
ther ſuch perſon was or was not a baron or freeholder of the Crown 
in capite, The acts 1457 and 1503, in which this power was reſerved 
to the King, were paſſed, in order to relieve the leſſer vaſſals of the 
Crown from the neceſſity of attendance ; and therefore the power of 
calling, here reſerved, was only meant to apply to he whole conſtant 
preſence was thus d iſpenfad with: and it would have been adverſe to 
the very idea of Parliament, as well as an inſult to the dignity and 
privileges of thoſe who ſat there, to introduce amongſt them any per- 
fon who was not a tenant in capite of the Crown. See this well illuſ- 
trated by Sir George Mackenzie, in his obſervations on this part of 
the act 1503. 

To ſhow {till farther, that, beſide prelates, lords of parliament, 
and commiſſioners of burghs, the only other conſtituent members of 
that aſſembly were the /bere tenentes, or vaſlals of the Crown in capite, 
reference was made to the form of the act or ordinance made by 
the King as the warrant for the director of Chancery to iſſue out 
precepts or brieves for convening parliaments; copies of which are 
given by Lord Kames in his Eſſay on the Conſtitution of Parliament, 
p. 60. 61. Farther, it was ſtated, there was good reaſon to believe, 
that the conſtitution of parliament had been the ſame at a ſtill more 
early period; Stat. Rob, III. Pr.; Stat. prima, Rob. I. Pr.; Stat. Alex, 
IL c. 3. 43 Ferdun, lib. VIII. Cc. 7 3. Annals of Seotland, wb Le. 
1 

"Ae the ſame time, without going farther back than the reign of 
James I. and taking a view of the ſtatutes from that time down to 
the reign of James VI. it was ſubmitted to be evident, that 20 vaſſal 
of the Crown was excluded from a ſeat in Parliament. On the contrary, 
every tenant of the Crown in capite was bound to give ſuit and pre- 
ſence in Parliament; and the ſeveral ſtatutes that were enacted, in- 
| ſtead of aiming at any excluſion of ſuch as held immediately of the 
King, were paſſed either to enforce the attendance of all, or after- 
wards to relieve from the conſtraint or neceſſity of coming there, thoſe 
who, from their inconſiderable property, were unabl to bear that 
expence. . 

While ſuch was the conſtitution of Parliament, it is utterly 1mpoſ- 
ſible to ſuppoſe, that the eldeſt ſon of any. Lord of Parliament, or of 
any 
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any Baron whatever, if he himſelf held land immediately of the 
Crown, could be excluded from the right of giving ſuit and preſence 
in the King's great council. On the contrary, it was a duty incumbent 
on him, by the very tenure . which he held his lands; and there 
is not a ſingle word in any of the ſtatutes, nor in any of the writs for 
calling Parliaments, nor in any exiſting record or document, which 
can ſupport ſuch an exception. 

Even if the matter was left to reſt upon theſe general principles, 
the concluſion would be ſufficiently certain; but, to go farther, there 
is, in the next place, unqueſtionable evidence, that the eldeſt ſons of 
Peers, not only did come to Parliament, but fat there as conſtituent 
members, in virtue of their freeholds as vaſſals of the Crown. 

During the reigns of James I. and James II. no rolls of Parliament 
are now extant. The firſt roll that has yet been diſcovered, is that 
of the Parliament which was held at Edinburgh upon the 12th Octo- 
ber 1467, in the reign of James III.; it mentions, as preſent, 25 Ec- 
cleſiaſtics, 24 of the Nobility, and 12 leſſer Barons. The next roll is 
that of the Parliament held 2oth November 1469, at which there ap- 
pear to have been preſent, 23 Eccleſiaſtics, 2 Officers of State, 33 of 
the Nobility, 21 leſſer Barons, and 22 Commiſſioners of Burghs. 
Both theſe rolls, however, are incomplete, and bear at the end, et 
guampluribus aliis. 

Beſides theſe, there are rolls of moſt of the Parliaments held du- 
ring this reign. In the Parliament 1471, there appear 30 Eccleſiaſ- 
tics, 29 of the Nobility, 10 leſſer Barons, and 23 Commiſſioners for 
Burghs. In the Parliament 1471-2, there are 15 Churchmen, 20 of 
the Nobility, 34 leſſer Barons, and 11 Commiſſioners for Burghs. 
In the Parliament 1476, there appear 17 Churchmen, 32 of the No- 
bility ; but no lefler Barons nor Commiſſioners of Burghs are men- 
tioned, 

In the Parliament 1478, there appear 14 Churchmen, 14 of the 
Nobility, 7 leſſer Barons, and 20 Commiſſioners of Burghs ; and this 
is the firſt roll in which the names are ſet down in columns. It is 
very diſtinctly written in columns, firſt the Biſbope, then the Abbots, 
then the Comites et Barones, then the Domini Parliamenti, next the Ba- 
rones, and laſtly the Burgorum Commiſſarit. In the claſs of the Barones 
are placed the Magifter de Hal:s and the Magifter de Erftyn. In the 
roll of the Parliament 1481 the names are not ſet down in columns; 
but amongſt the Barones are placed the Mogifter de Erſkine and the 
Magiſter de Halis. | 

Of the Parliament held 1481-2, the roll has the names ſet down in 
columns. There is one column with a common title for all the Ba- 
rons. Ia this, after the Domini, there is a blank ſpace; after which 
are placed the eldeſt ſons of Peers; and immediately after them, with- 
out any blank ſpace, the other leſſer Barons. Theſe eldeſt ſons are, 
the Magiſter Crawford, Magiſter Keith, Magiſter Morton, Magiſter Er- 
tine, Magiſter Sommerville. | 

In the roll of the Parliament 1484, there are three eldeſt ſons of 
Peers, Magiſler Crawford, M. We Erſtine, and Magiſter Kilmaurs. 

| mp In 
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In the Parliament 1484-5, in that held 1485, in that of 1487, and in 
that of 1487-8, there appear alſo ſome of the eldeſt ſons of Peers. 

Thus, in zine of the Parliaments held during the reign of James III. 
the rolls ſhow eldeſt ſons of Peers to have been preſent, and mark- 
ed as conſtituent members; and of the other Parliaments held in this 
reign, the rolls of ſome of them are loſt, and others incomplete. 

The ſame thing appears from the rolls of the Parliaments held du- 
ring ſucceeding reigns. Thus, during the reign of James IV. there 
appear to have been held fourtcen Parliaments, of /even of which 
there are no rolls extant ; and in the remaining /even, of which we 
have rolls, there are to be found eldeſt ſons of Peers ſitting in no 
fewer than five of them. | 7 

During the reign of James V. there appear to have been held even- 
teen Parliaments, of five of which no rolls are to be found ; and of 
the remaining zwelve which have rolls, there appear eldeſt ſons of 
Peers in five of them. During the reign of Queen Mary, there appear 
to have been held fourteen Parliaments, of four of which there are 20 
rolls; but in every one of thoſe of which we have rolls, there are 
found the eldeſt ſons of Peers. | 

Of the two firſt Parliaments of James VI. the firſt held 15th De- 
cember 1567, and the other held 18th Auguſt 1568, the rolls have 
been only recently diſcovered, and they are found to contain the 
names of four eldeſt ſons of Peers. From that time, down to the 
year 1587, there do not appear, in the rolls of Parliament, any eldeſt 
ſons of Peers, nor indeed any leer Barons whatever. 

The attendance, or the neglect of attendance of the leſſer Barons in 
Parliament, may be in a great meaſure explained, by taking a view 
of the ſituation and circumſtances of each particular period. 

During the turbulent and buſy reign of James III. there is ſeldom a 
Parliament, in which the attendance of a conſiderable number of the leſ- 
ſer Barons does not occur. In times of public commotion, and when 
the ſpirit of oppoſition to the Crown roſe to any conſiderable height, 
numbers of the leſſer Barons came to Parliament, and probably were 
brought there.by the Nobles ; for by that time, the King had per- 
ceived it of little conſequence, to command the attendance of the leſ- 
ſer Barons, becauſe he found that any reſolution, though taken by 
the majority, could not be executed, if it oppoſed the will of the more 
powerful minority. The Commiſſioners of Burghs likewiſe appear to 
have attended in Parliament, during this reign, in conſiderable num- 
bers, more eſpecially after the act 1469, c. 29. obtained during the 
King's minority, and which changed the mode of electing the Magi- 
ſtrates and Council of Burghs, and thereby enabled the Nobles to ac- 
quire great power over them. | 

During the reign of James IV. there being no ſtruggle between the 
King and his Nobles, few of the leffer Barons, and ſtill fewer of the 
Repreſentatives of Burghs, appear to have attended. Some of the 
eldeſt ſons of Peers however, are, during this reign, to be found 
in every Parliament of which there remains any roll. 

In the reign of James V. very few of the leſſer Barons ſeem to 


have attended ; alchough, when they did, we always find ſome 
eldeſt 


Jan. 1792. a r FP ZN (a3) 


eldeſt ſons of Peers amongſt them. In the rolls of ſeveral of theſe 
Parliaments, it would ſeem as if there had not been even a ſingle 
leſſer Baron preſent ; but at the ſame time, there is ſome reaſon 
to ſuſpect the accuracy of the rolls, becauſe we find leer Barons 
mentioned as members of the Committee of Articles, even when 
their names are not to be found in the roll. Few, likewiſe, of 
the Commiſhoners of Burghs ſeem to have attended; and indeed | 
it was not in Parliament that there was any ſtruggle at this pe- | 
riod. It was in the field; It was in the camp at Fala; in the after 
refuſal to march into England ; and, finally, in the rout at Solway 
Moſs, that the Nobles, too farally, convinced the King of their pow- 
er and independence. 
In every one of the Parhaments of Queen Mary of which rolls 
remain, there appear ſeveral of the eldeſt ſons of Peers, but very few 
of the other leſſer Barons, and few of the Commiſſioners of Burghs. 
The Reformation had now begun to make conſiderable progreſs in 
Scotland ; but matters were not yet ripe for bringing it into Parlia- 
ment. This did not happen till 1560, when there came upwards of 
an hundred leſſer Barons, and a conſiderable number of the Repre- 
ſentatives of Burghs. | 
From the circumſtances already explained, the leſſer Barons had, | 
in a great meaſure, neglected and given up attendance in Parliament ; | 
bur it required only ſome extraordinary conjuncture to rouſe them 
from their inactivity. Whenever ſuch preſented itſelf, they were 
ready to ſtand forth ; and a remarkable inſtance of this had already 
occurred in the year 1555, when Mary of Guiſe, the Queen Regent, 
having propoſed in Parliament to regiſter the value of lands through- 
out the kingdom, to impoſe on them a ſmall tax, and to apply that 
revenue towards maintaining a body of regular troops in conſtant 
pay, about 300 of the leſſer Barons immediately aſſembled, re- 
monſtrated with the moſt determined boldneſs, and, alarmed at 
this, the Regent prudently abandoned her ſcheme. Buchanan. Hist. 
lib. xvi. c. 8. 8 | 
The leſſer Barons had fo long neglected their attendance, that 
when they came in ſuch numbers to the well-known Convention Par- 
liament in Auguſt 1560, they thought it neceſlary to preſent a peti- 
tion, aſſerting their ancient right, and praying that their advice, counſel, 
and vote ſhould be taken ; and this act paſſed without contradiction. Robert- 
fon's Hiſt. App. No 4. | : | | 
Whatever the circumſtances were, which had made the leſſer Barons 
negle& coming to Parliament, the rolls afford full evidence, that fre- 
quently at leaſt a few of them were preſent; and in particular, upon 
many occaſions, ſome of the eldeſt ſons of Peers. And, together with 
the great number of theſe inſtances vouched by the rolls of Parlia- 
ment, there are ſeveral examples of their ſitting in Conventions of the 
Eſtates; between which and Parliaments there does not ſeem to have 
been much diſtinction. Sir George Mackenzie, Obſerv. p. 302. Spottiſ 
wwoode, Hiſt. p. 509, 510. | 
It had been ſaid, that upon all theſe occaſions the eldeſt ſons of 
Peers attended in Parliaments or Conventions, not in their own right, 
as 
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as holding lands immediately of the Crown, but as proxzes for their fa- 
thers, or as ſummoned by /pecial precept from the King, in virtue of 
the power reſerved to him by the ſtatutes 1457 and 1503. Both 
theſe ſuppoſitions however, it is eaſy to ſhow, were without any foun- 

dation. | | 

As to their fitting as proxies for their fathers, this is completely 
refuted by the rolls, which furniſh clear evidence of the father and the 
fon fitting together in Parliament at one and the ſame time. Of this a 
number of inſtances were given ; and farther, it was remarked, that 
whenever any perſon appeared as proxy for another, he was ſet down 
as ſuch in the roll of Parliament; whereas theſe Magiſtri, whether 
eldeſt ſons, or heirs apparent of Peers, were evidently ſet down as ſit- 
ting there in their own right, without the addition of proxy, and are 
placed amongſt the leſſer Barons. 

As to their having been called by Hecial precept from the King, it 
was remarked in the e place, That if there had been only a few in- 
ſtances of the eldeſt ſon of a Peer being found in Parliament, there 
might be ſome pretence for ſuppoſing its having been occaſioned by 
ſome unuſual cauſe ; but when there are ſuch a variety of inſtances, in 
ſo many different Parliaments, in ſo many different reigns, and fre- 
quently alſo during the minority of our Kings, 1t muſt be impoſſible to 
account for this in any other way, than by holding, that they came 
there in virtue of their own right, as poſſeſſed of lands holding im- 
mediately of the Crown. In the ſecond place, it has been fully ſhown, 
That in virtue of the power reſerved by the Acts 1457 and 1503, the 
King could, by Hecial precept, call thoſe only who, by being immedi- 
ate vaſlals of the Crown, had not merely a right, but were bound 
to attend in Parliament. 

And in the third place, Evidence was produced to ſhow that theſe 
Magiſtri, prior to the time of their appearing in Parliament, were actu- 
ally poſſeſſed of eſtates belonging to them in their own right, and gi- 
ving them therefore an unqueſtionable title to fit in Parliament. See 
Lord Kames's Eſſays, Brit. Antiq. p. 98. 

The ſecond branch reſpects the period between 1587 and the treaty 
of Union in 1707; and under this head, the firſt thing which occurs, 
is the well-known ſtatute 1587, c. 114. in which there certainly is 
not a ſingle word that even points at placing the eldeſt ſons of Peers 
in a different ſituation from what they were before. If, when poſ- 
ſeſſing lands as vaſſals of the Crown, they had a right to fit in Par- 
liament before this time, there does not occur any thing in the Act 
taking away that rigbt, or putting them in a worſe condition. In- 
deed it ſpecially refers to, and revives the prior Act 1427: and as it 
has been clearly ſhown, that the ſaid Act 1427 did not diminiſh their 
right, but that, on the contrary, they enjoyed and exerciſed it from 
that time downwards; ſo neither can it be ſuppoſed, that the ſtatute 
now in queſtion meant to make the ſmalleſt change. | | 
This ſtatute directs a precept forth of the Chancellary, to convene 

the Freeholders for chooſing Commiſſioners, as ts contained in the ſame 
Act 1427. It ordains all Freeholders of the King, under the degree of 


Prelates and Lords of Parliament, to be preſent at the chooſing of the 
8 ſaid 
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ſaid Commiſſioners. It ordains all Freehelders to be taxed for the ex- 
pence of the Commiſſioners; and it provides, that the compearance 
of the ſaid Commiſſioners /all relieve the haill remanent Freebolders and 
ſmall Barons of the ſaid Schires of their ſuits and preſence aucht in the ſaid 
Parliaments. Thus, there is not only a moſt expreſs reference to the 
Act 1427, but in every part, there is conſtant mention made of all 
Freeholders under the decree of Prelates and Lords of Parliament, with- 
out any other diſtinction or exception whatever. That the eldeſt ſon 
of any Baron, whether greater or leſſer, did not come under the de- 
ſcription of a Prelate or Lord of Parliament, is indiſputably clear; 
and therefore, when holding lands in their own right immediately 
of rhe Crown, they aſſuredly fell under the denomination , PFree- ' 
Volders of the King, as expreſſed in this ſtatute. Indeed it is utterly 
inconceivable, that there could have been any purpoſe or intention ot 
excepting them ; and if there had, ſurely, in place of being left to im- 
plication, it would have been exprefled in terms the moſt explicit and 
unambiguous. It neither was the intereſt, nor could it be the view 
of the young King, then hardly of age, to irritate a powerful Nobility, 
by encroaching upon the then acknowledged rights of their eldeſt ſons ; 
and therefore, the idea of excluding them, has as little ſupport from 
probability, as it has any foundation in the words of the Act of Par- 
hament. 

It is remarkable, that a ſtatute deemed ſo important with reſpect to 
the conſtitution of the Scots Parhament, 1s ſcarcely mentioned by the 
hiſtorians who wrote near that period. Neither Calderwood nor Fohn/ton 
take any notice of it whatever; and even Archbiſhop Spozti/evcode ſpeaks 
of it in the ſlighteſt manner. Indeed, it is not a little ſingular, that 
the King himſelf, in his Baſilicon Doron, written but a few years after- 
wards, and wherein he ſpeaks fully of the Scottiſh Parliament, takes no 
notice whatever of the change introduced by this ſtatute. The truth 
ſeems to be, that the act was the reſult of an application from the 
leſſer Barons, to be relieved of their obligation of attendance in Parlia- 
ment, upon their obſerving certain promiſes and conditions made to his 
Majeſty, which could be no other than their engaging to ſend Com- 
miſſioners, and to bear their expence: And if this was the caſe, there 
ſeem to be grounds for believing, that the Act proceeded leſs from 
any views of policy in the King, than from a propoſition oz the part of 
the leſſer Barons, to obtain, upon theſe terms, relief from a burden 
which, by law, might otherwiſe be impoſed on them. 

The next ſtatute is the Act 1661 c. 35, concerning the perſons en- 
titled to elect and be elected Commiſſioners of Shires to Parliament; 
and which enacts that 4% Heritors holding of the King, and whoſe 
yearly rent amounts to 10 chalders of victual, or L. 1000 Scots, ſhall be 
capable of electing and of being elected, excepting always all Noblemen and 
their vaſſals. What perſons the Legiſlature here comprehended under 
the word Noblemen, is fully explained by two unprinted Acts, paſſed in 
1662. The one is an Act fer /eltling the orders of the Parliament Houſe ; 
and it expreſsly diſtinguiſhes between Neblemen themſelves on the one 
hand, and their e/deff fons and appearaud airs-male on the other, and 
aſſigns a ſeparate place for theſe 0 ; while the Neolemen ** 

| ave 
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have the benches appropriated to them and the Archdiſhops and 
Biſhops. In like manner, the other Act, which regards enforcing at- 
tendance, mentions the penalty upon a 1 as being a conſtitu- 
ent member of Parliament, and could not poſſibly comprehend any o- 
thers but thoſe who, in virtue of being actually Peers at the time, had 
a ſeat in that Aſſembly. In ſhort, the term Noblemen is uſed as ſyno- 
nymous to Lords of Parliament ; and the eldeft ſons of Noblemen are men- 
tioned as altogether a different order. 

With regard to the Act 1681, c. 21. it, like all the former, is per- 
fectly general and comprehenſive; and by declaring, that none ſhall 
have a right to vote but thoſe poſſeſling a 40 ſhilling land of old ex- 
tent, or L. 400 of valued rent, it equally declares, that all thoſe hall 
have a vote who are poſſeſſed of ſuch qualifications. It may like- 
wiſe be remarked, that the Act contains various reſtrictions and ex- 
ceptions, particularly relating to the objection of minority; nd had 
it then been ſuppoſed or underſtood, that the circumſtance of being 
the eldeſt ſon of a Peer, formed any objection, there cannot be a 
doubt, that it would have been carefully mentioned by the Legiſlature. 
This ſtatute, therefore, inſtead of excluding, clearly comprehends the 
eldeſt ſons of Peers poſſeſſing the qualifications thereby required; for 
it confers the right of voting upon all Freeholders of a certain cxtent 
of property, without any ſuch exception. 

From this time down to the Union, there 1s no ſtatute making any 
variation, either with regard to the rights of thoſe intitled to be elect- 
ed, or intitled to vote, in the election of members to the Parliament of 
Scotland. And after this review of the ſtatutes, if it ſhall be ſaid that 
the right, which it muſt be acknowledged the eldeſt ſons of Peers did 
once polleſs, was taken away by lau, let theſe Objectors point out that 
law, or that ſtatute, which impoſed ſo unjuſt and to ſevere a forteiture ; 
let them explain thoſe circumſtances which could warrant ſuch a depri- 
vation; and let them ſay by what authority, and at what period, that 
right was taken away. Mere aſſertion, unſupported by evidence, will 
not be liſtened to; and the ſtatutes, in place of furniſhing any aid to 
their plea, afford the molt ſatisfactory proofs, that it was neither the 
intention nor the view of the Legiſlature, to ſtrip the eldeſt ſons of 
Peers of their right, nor to place them 1 in a worſe ſituation than any 
other vaſlals of the Crown. 

In the next place, with regard to the uſage and practice during this 
period, it having been alledged, that there is no inſtance of a Peer's eld- 
eſt ſon being elected into Parliament; ſo it is, in the ii place, to be 
conſidered, How far there is any ſufficient evidence of this alled ged dif- 
ſe ; and in the ſecond place, How far that di/uſe can be reaſonably ac- 
counted for, ſo as to exclude wy ſuppoſition of the right itſelf having 
been taken away. 

As to the fact, it, in the „et place, merits attention, Sonar, 
from 1587 to 161 2, there were no fewer that even Parliaments held 
by James VI. yet the whole rolls of theſe Parliaments are loſt, Dur- 
ing the remainder of this reign, only three Parliaments were held, 
one in 1612, another in 1617, and a third in 16321, Of theſe, the rolls 

ſtill 
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ſtill remain; and there is not mentioned in them the name of any of 
the eldeſt ſons of Peers. 

During the reign of Charles I. there is extant only the roll of the Par- 
lament held 18th June 1633. The Parliaments 1638 and 1640 were 
called indeed by Royal authority; but the whole acts paſſed in them 
were, at the Reſtoration, reſcinded, and no rolls nor minutes of their 
proceedings remain. Another Parliament was called in 1644, and 
continued by different ſeſſions till 1646; and in 1648, a Parliament 
was held, of which there were three ſeſſions, held in that and the fol- 
lowing year 1649 ; but theſe Parliaments met ithout Royal authority, 
and no rolls nor record of their proceedings remain. 


In the reign of Charles II. three Parliaments were held, one in 
1661, another in 1669, and a third in 1681. Of the i of theſe. 


there were three ſeſſions, one in 1661, another in 1662, and a third 
in 1663 ; of the/econd, there were four ſeſſions, one in 1669, another 
in 1670, a third in 1672, and a fourth in 1673; of the third, held in 
1681, there was only one ſeſſion, There were alſo three Conven- 
tions of Eſtates, one held in 1665, another in 1667, and a third in 
1678; and of all theſe Parliaments and Conventions the rolls re- 
main. 

In the reign of James VII. there was only one Parliament, of which 
there were two ſeſſions, the one in 1685, and the other in 1686. 

During the reign of William and Mary, the Convention of Eſtates 
held upon 14th March 1689, was upon 5th June that year declared 
a Parliament. It was continued for no fewer than ten different ſeſſions, 
and till after the acceſſion of Queen Anne. 

In 1703, Queen Anne called a new Parliament, which met 6th Ma. 
that year, held a ſecond ſeſſion 16th July 1704, a third ſeſſion 18 
June 1705, and a fourth ſeſſion zd October 1706. This Parliament 
concluded the treaty of Union, and was the laſt Parliament of Scotland. 
Of all theſe Parliaments the rolls remain, and no eldeſt fon of a Peer 
occurs in them. | 

Thus, from the period of the Reforation down to that of the Union, 
there were no more than & Parliaments, only three in the reign of 
Charles II. only one in the reign of James, only one in the reign of 
William, and only one in the reign of Queen Anne. Although there- 
fore the rolls of theſe Parliaments remain, and contain not the name 
of any Peer's eldeſt ſon, yet it will be kept in view, that there were 
only fix general eleclions; and with regard to the period before the Re- 
ſtoration, it has been already ſhewn, that the rolls of only four of the 
Parliaments remain; the rolls of all the other /welve Parliaments 
which were held during that period, being now loſt. In ſhort, dur- 
ing a period of no leſs than one hundred and twenty years, which paſſed 
between 1587 and 1707, although there were /wenty-one Parliaments, 
yet the rolls of only ten of them are extant at the preſent day. And 
when it thus appears that more than one half of the rolls of the Parlia- 
ments held during this long period are now loſt, it will be conſider- 
ed, whether the circumſtance of the name of no Peer's eldeſt ſon be- 
ing found in thoſe that remain, can be held ſufficient to prove, that 


during all that period they never once exerciſed their right, — 
| | | e 


| 
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But, in the next place, when it is conſidered, that there is no evidence 
of the right itſelf being taken away; 1o, unleſs the contrary ſhould 
be clearly ſhewn throughout every part of this long period, the pre- 
{umption ſhould rather be, that they did exerciſe that right, and that 
their not happening to appear in the rolls which remain, has been oc- 

caſioned by other cauſes than any abandonment, or any forfeiture of 
their right. And there are a variety of circumſtances which may 
{erve to account for the neglect of the exerciſe of their right. 

The ideas and the motives of men muſt be meaſured by the times 
in which they lived, and by the circumſtances in which they were 
placed. Various circumſtances in the ancient ſituation and conſtitution 
of Parliament, naturally contributed to diſpoſe the leer Barons to 
view attendance upon it is a burden, which, on the other hand, there 
was no advantage to compenſate. In a martial age, when military 
enterpriſes were the chief occupation, the civil tranſactions of Parlia- 
ment were little intereſting. Taxes were then almoſt unknown, and 
the framing of any laws or regulations reſpecting property and civil 
rights, were left almoſt entirely to the Eccleſiaſtics. Even the great 
Barons attended, more from its being a ſervice, which they owed to 
the King as their feudal ſuperior, and a duty which it became their 
own dignity to perform, than from any ſhare which they took in the 
ordinary buſineſs that might occur. And it need not be wondered at, 
therefore, that the inferior vaſſals of the Crown ſhould deem it a hard- 
hip to be obliged to attend an Aſſembly, in the uſual proceedings of 
which they were ſo little intereſted, and where they felt themſelves to 
be of ſo little importance. 

This was very nearly the ſtate of Parliament, from the time when 
James I. aſcended the Throne in 1424, till the period of the Reforma- 
tion in the reign of Queen Mary. During a turbulent reign, or du- 
ring ſome public commotion, the leſſer Barons might be excited, and 
brought to come to Parliament, in unuſual numbers; but excepting 
upon ſuch extraordinary conjunctures, they were glad to decline that 
burden, and anxious to obtain an exemption from it. Even in the reign 
of James III. the number of leſſer Barons in Parliament never exceed- 
ed thirty-four ; in the reign of James IV, their number never exceed- 
ed fifteen; and 1n the reigns of James V. and Queen Mary, they 
never exceeded /even, and theſe almoſt entirely the eldeſt ſons of 
Peers. 

Gradually, however, the alienation of property operated a conſide- 
rable change. The exorbitant eſtates of the great Barons came, in 
progreſs of time, to be ſhared out into more hands; and the leſſer 
Barons multiplying greatly in number, ſoon advanced into a more re- 
ſpectable ſituation. Still, however, there were circumſtances peculiar 
to the ſituation and conſtitution of the Scottiſh Parliament, which pre- 
vented them from viewing their preſence in that Aſſembly as of any 
importance, and which conſtantly led them to conſider their attendance 
as a grievance to be ſhunned, rather than a privilege which they thould 
wiſh for, and court opportunities of exerciſing. 

In the et place, The Committee diſtinguiſhed by the name of 
Lords of the Articlet, was peculiar to the Parliament ot Scotland, and 

| had 
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had very ſignal effects upon its conſtitution. It put it in the power of 
the King to control Parliament, and neceſlarily precluded all delibera- 
tion and freedom of debate. See Kames's Eff. Brit. Antiq. p. 51. 

In the /econd place, The hort time which Parliament continued to fit, is 
another circumſtance meriting attention, and it chiefly aroſe from that 
very inſtitution of the Lords of the Articles, upon whom the whole 
joad of the buſineſs was devolved ; ſo that the Parliament met the 

firſt day to chooſe that committee, and having then adjourned, uſual- 
Iy met again only on the laſt day, to receive and to vote what were 
called the conclu/ions of the Lords of the Articles, after which they ſe- 
parated. Biſhop Burnet's Hiſt. own times, vol. 1. p. 115. fol. edit. See 
alſo Calderwood's Hiſt. p. 730. 731. &e. which furnithes a molt ſtri- 
king picture of the ſituation of the Parliament of Scotland. 

In the third place, The Parliament of Scotland conſiſted only of 
one Houſe, in which the whole Eſtates aſſembled together, held their de- 
liberations in common, and voted promiſcuouily, each individual 
member being intitled to an equal voice. No circumſtance, perhaps, 
contributed more to exalt the importance of the Parliament of Eng- 
land, than that of its being divided into two Houſes. The union of the 
Repreſentatives from Counties with the Repreſentatives from Burghs, 
formed a diſtinct order in the State, and their ſeparation from the 
Spiritual and Temporal Lords, drew after it the moſt ſignal conſe- 
quences, and may juſtly be deemed the chief cauſe of the high au- 
thority of the Englith Houſe of Commons. In Scotland again, they 


aſſembled together in one Houſe, and the Commons acquired none of 


thoſe privileges which would have been the reſult of a ſeparation, and 
which gave ſuch importance and authority to the ſame order of men 
in the neighbouring kingdom. 

A fourth circumſtance, which contributed to keep the Repreſenta- 
tives of the Commons of Scotland in a low and dependent condition, 
was the vaſt acceſſion of power, which the King derived from his ſuc- 
ceeding to the Engliſh Throne. This, while it gave him great autho- 
rity with his Nobles, neceſſarily increaſed his influence in Parliament; 
and againſt a powerful Prince and his proud Nobles, the /mall Barons 
could be of little account. Even before his acceſſion to the Crown 
of England, James held the ſmall Barons of no conſequence. See 
King Fames's works, þ. 162, 163. After the reign of James, and 
about the middle of the laſt century, the Commons of Scotland roſe 
into ſome greater conſideration ; but ſtill they were of little conſequence 


in Parliament till after the Revolution; and the interval between that 


period and the Union, was of too ſhort duration, to afford ſufficient 
opportunity, for letting the Commons fee] their conſequence, and eſta- 

bliſh their independence. | | 
In the #/th place, Till after the Revolution, few taxes were impoſed 
by the Parliament of Scotland. It was the power of taxation that in 
England ir gave importance to the Repreſentatives of the people; 
and it is the important privilege of granting or of refuſing ſupplies, 
which at the preſent day maintains the independence of the Houſe 
of Commons, and is the true palladium of our excellent conſtitution. 
In Scotland, the parliamentary taxes were ſo few, as well as ſo light 
(H) and 
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and inconſiderable, that it may eaſily be conceived how little the na- 
tion would pon that account be excited to reſiſt the authority of the 
Crown, or be engaged to give attendance in Parliament. See Sinclair's 
Hiſt. Pub. Rev. Part III. | | 

Theſe various circumſtances exhibit too faithful a picture of the 
condition of our Parliament, from the Union of the Crowns to the 
period of the Revolution. A Monarch poſſeſſed of exorbitant power ; 
a proud and numerous, but corrupt Nobility; and /mall Barons of 


mean fortune, with Repreſentatives for Burghs, where arts and com- 


merce were hardly known, and had not yet given birth to wealth 
and independence. Theſe, in one joint body, formed the Eſtates of 
Parliament, where the King, by his own power, and by the Lords of 
the Articles, had almoſt boundleſs influence. Their fittings were 
ſhort; the buſineſs being already prepared, was voted with diſpatch ; 
and no freedom of debate, nor time for deliberation, were allowed. 
Such were our Parliaments: And the Commons, oppreſſed equally 
by the arbitrary ſeverity of the Government, and by the power of the 
Nobles, ſunk into the moſt abject deſpair ; and had it not been that 


religious zeal kept alive the flame, every ſpark of civil liberty muſt 


have ſuffered a total extinction. 

In the ancient Parliaments of Scotland before the Reformation, to 
diſtinguiſh themſelves in the Court, and in the Councils of their Sove- 
reign, equally ſuited the rank, and became the digniry of the eldeſt ſons 
of the Nobles. To be in his Court, was the necellary conſequence of 
their birth and faſhion ; and when they held lands as his immediate 
vaſſals, to fit in his Parliaments was what they owed to him of right. 
They ſat there with thoſe to whom they were equal in blood, and to 
whom they were nearly equal in rank; for few of inferior condition 
attended ; and they came there, not ſent by, nor at the charge of 
others, but of themſelves, and at their own expence. | 

But after repreſentation was eſtabliſhed, and after large eſtates had, 
by frequent partitions, been dealt ont into many {mall parcels amongſt 
the /efſer Barons, to be the delegated deputies and hired meſſengers of 
fuch inferior perſons, could but ill befit the gallant ſons of proud and 
independent Nobles. They would not deign even to ſubmit to the 


burden; for, as a burden, and not as a privilege, it was conſi- 


dered. It was a truſt from which no profit nor honour was to 
be derived, and conſequently was every where ſhunned, in place 
of being courted. When afterwards the Commons, in progreſs 
of time, roſe to ſome greater importance, the power of the Crown, 
and the peculiar conſtitution of Parliament, ſtill checked their ad- 
vancement, and rendered them of little or no account in that Aſ- 
ſembly. If they diſcovered any ardour for freedom, it was quickly 
repreſſed ; and in a tyrannical Government, and an enflaved Parlia- 
ment, there was nothing that could allure the eldeſt ſon of a Peer to 
claim his right to be'a Repreſentative of the people. No wonder, 
then, that during this period we do not diſcover them fitting in that 
Aſſembly, where, in place of having any opportunity of diſplaying 
abiliries, all freedom was baniſhed, and every ſymprom of a ſpirit of 


liberty, cruſhed by the ſtrong hand of arbitrary power. 


Thus 
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Thus the right of the eldeſt ſons of Peers had not been taken from 
them, but they had forborne to uſe it, while they deemed it of little 
value. The long neglect of the right, however, ſeems to have pro- 
duced a notion, that any pretenſions to it were relinquiſhed; and 
there 1s little wonder that ſuch an idea ſhould have come to be eagerly 
cheriſhed by a people irritated by marifold oppreſſions from an arbi- 
trary Government and a powerful Ariſtocracy. It was an errc- 
neous notion, but it had come to prevail; and in this ſituation were 
the minds of men in this country, at the acceſſion of James VII. 
in 1685, and when new oppreſſions were dreaded from the known 
diſpoſition of that bigotted and infatuated Prince. 

Upon 23d April 1685, the firſt and only Parliament of James was 
held at Edinburgh, and Sir George Mackenzie of Tarbat, who was 
Clerk-Regiſter, and who had gone to London upon the acceſſion of 
the King, came down, intruſted with his Majeſty's inſtructions for 
managing the Parliament, and honoured with a patent of peerage, 
creating him Viſcount of Tarbat. The character and hiſtory of this 
Noble Lord are well known. In 1681 he was high in truſt and fa- 
vour with the Duke of York, when Commiſſioner to the Parliament 
of Scotland; and he was not only a chief promoter, but defended, 
with indecent keenneſs, all the violent and illegal proceedings of that 
tyrannical adminiſtration. He became, upon this account, deſerved- 
ly unpopular, and obnoxious to the Nation, who were now {till far- 
ther provoked at ſeeing him advanced to honours by their new Sove- 
reign, and ſent down to lead on a proſtitute Parliament to the moſt 
unprincipled meaſures, and to a total reſignation of their liberties 
both civil and religious. 

It happened, that before being advanced to the peerage, his eldeſt 
ſon had been elected one of the Repreſentatives to Parliament from 
the county of Roſs; and it naturally occurred, as a very difficult and 
delicate matter, in what way the Viſcount of Tarbat ſhould act upon 
this occaſion. It was not a time for urging an unpopular topic, nor 
was that of the ſon of a hated and obnoxious miniſter of the Crown 
the caſe in which the queſtion could be expected to be diſcuſſed and 
tried with any fairneſs and candour ; and, in ſhort, having no al- 
ternative, but either to try the queſtion, or to withdraw his ſon from 
Parliament, he wiſely choſe the latter ; and accordingly, upon 23d 
April 1685, the very fir day of the ſeſſion, there appears a ſhort mi- 
nute, by which warrant was given to the freeholders of the ſhire of 
Roſs to meet and ele& another Repreſentative, “ in reſpect the Viſ- 
« count of Tarbat's eldeſt ſon, by reaſon that his father is now nobi- 
« Jitate, cannot now repreſent that ſhire.” | 

That this is the true account of the caſe of Tarbat, receives the 
ſtrongeſt confirmation from what afterwards happened in the Con- 
vention Parliament 1689, in the queſtion between William Higgins, 
and the Lord Livingſton, eldeſt ſon of the Earl of Linlithgow, with 
regard to the election of the Burgh of Linlithgow. The clerk of that 
Burgh, having given a Commiſſion to Lord Livingſton as duly elec- 
ted; Mr Higgins complained of this, and offered a memorial in his be- 
half, which was remitted to the Committee for elections. 1 


(32) A PENDER No (IV.) 


In this memorial for Mr Higgins there is not the leaſt mention 
whatever, of there being any objection againſt Lord Livingſton upor: 
account of his being the eldeſt ſon of a Peer; but on the contrary, it enters 
into a very full and anxious inveſtigation, as to the numbers and vali- 
diry of the different votes, in order to thow that Higgins carried his 
election by a clear and decided majority. Had it been underſtood, 
that his being the eldeſt ſon of a Peer, rendered Lord Livingiton in- 
capable of being elected, or that the caſe of Tarbat in 1685 had been 
a fair deciſion of that queſtion, it is impoſſible to believe that this 
could have been forgot ſo recently after as the year 1689, or that the 
Committee would have gone any farther, than to reſt upon that con- 
cluſive objection, or that they would ever have entered upon the other 
branch of the cauſe, reſpecting the legality and validity of the parti- 
cular votes. Inſtead of this however, the Committee, although they 
did not chooſe to overlook altogether that popular objection, yet, not 
inclining to truſt 7% that alone, chey added, in the /econd place, “ in re- 
e ſpect William Higgins was more legally and formally elected by the 

plurality of the votes of the Burgeſſes.“ 

All this is ſtrongly confirmed by what palled in the Parliament of 
Scotland at the important period of the treaty of Union in 1707, only 
eighteen years after the caſe of Livingſton, and only twenty-two years 
after that of Tarbat, and when theſe tranſactions muſt have been in 
the remembrance of many members of the Houle. 

Upon 24th January 1707, when the fixing the number of Repre- 
ſentatives from the Shires and Burghs of Scotland was taken into 
conſideration, a clauſe was propoſed, * That no Peer, nor the eldeſt 
« ſon of any Peer, can be choſen to repreſent either Shire oi Burgh in 
this part of the United Kingdoms, in the Houſe of Commons.” 

This clauſe came not from thoſe who aflirmed the right of the eldeſt 
ſons of Peers, but from thoſe who were deſirous to have them exclu- 
ded ; and had they already ſtood excluded: by law, there could have 

been no neceſſity for any ſuch clauſe; but, on the contrary, an op- 
polite clauſe would have come from the other fide, to the effect of a- 
ting them eligible. No ſuch motion however was made, becauſe their 
right was held to be good, and it was therefore ſufficient to prevent a 
clauſe that would row exclude them, and to leave their right to ſtand 
upon 1ts former footing. -In conſequence of this, a clauſe to that pur- 
poſe was oppoſed to that which had been moved for, and was accor- 
dingly carried by a majority of 14, the numbers being 86 for the 
ſecond clauſe againſt 72 for the irt. 

If it had been then law, that the eldeſt ſons of Peers were 
not eligible, and that the caſes of Tarbat and of Livingſton had 
been founded in law, it would have been an extraordinary cir- 
cumſtance to have found a majority of the Scottiſh Parliament, 
and amongſt theſe the Lord Chancellor, as well as many of the 
moſt reſpectable and eminent men of the country, preſuming 9- 

perily and avowedly to conteſt and to reſiſt a propoſition warranted by lax, 
and confirmed by two recent precedents of the High Court of Parlia- 
ment. It 1s more reaſonable to preſuine, that the movers and ſup- 
porters of the clauſe which was refed, were actuated by popular o- 


pinion, and by notions of political expedtency, rather than by any cool 
and 
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and diſpaſſionate judgement of the legal merits of the queſtion; and 
indeed this is confirmed by Defoe, in his Hiſtory of the Union, p. 212. 

That the clauſe which actually carried, was underſtood by the 
Peers to be in effect a declaration of the eligibility of their eldeſt ſons, is 
demonſtrated by what happened immediately after the Union; for, 
upon occaſion of the general election for the Parliament called by 
Queen Anne in 1708, no fewer than eight eldeſt ſons of Peers offered 
themſelves as candidates for Counties and Burghs in Scotland; and 
ſuch a number ſtarting ſo immediately after, ſeems to afford irreſiſt- 
ible proof of the ſenſe in which the clauſe in the treaty of Union had 
been underſtood. 

By the act 1707, ſettling the manner of electing the 16 Peers and 45 
Commoners for Scotland, it was enacted, . That none ſhall be cap- 
able to elect, or be elected, to repreſent a Shire or Burgh in the 
Parliament of Great Britain, for this part of the united kingdom, 
except ſuch as are row capable, by the /aws of this kingdom, to elect or 
to be elected as Commiſſioners for Shires or Burghs to the Parlia- 
« ment of Scotland.” 

This act was ſolemnly declared to be of the ſame force and effect as 
if it had been engroſſed in the treaty of Union itſelf; and it is the 
clauſe juſt now recited which muft guide the determination of the 
-preſent queſtion. The law of Scotland is to be conſidered as it then 
food, We are to pay that regard to the minute in the caſe of Tarbat, 
and to the report of the Committee in the caſe of Livingſton, which 
would have been due to them at that time; and becauſe they happen 
*to be now four/core years old, we are not to give them any farther cre- 
dit upon that account, Even when theſe caſes were but recent, they 
had no weight with a decided majority of the Union Parliament; and 
ſurely we cannot pay more regard to them at this day, than was given 
to them then, by thoſe who were beſt acquainted with them, and had 
-the moſt indubitable acceſs to know by what authority, or by what 
Private views they had been occaſioned, and upon what grounds in 
law they had been founded. 

As to the argument founded upon Di/u/e, there are to be conſider- 
ed, Imo, The evidence of the alledged fact; 246, The legal effect of that 
fact; and, 3/10, viewing it as any preſumption of the right having been 
legally taken away, How far the D1:ſuſe can be accounted for, ſo as to 
-exclude any ſuppoſition of that kind. The „i and the /aff of theſe 
have been already confidered, and it remains only to ſay a few words 
as to the /econd. ; | 

By the law of Scotland, there 1s no doubt that certain private rights 
may, non utendo, be loſt by the Negative Preſcription ; but at the ſame time 
theſe muſt be rights in which /wwo parties are intereſted, and where, 
while the one loſes his claim, the other obtains an immunity from it. 
In all caſes, however, where the right is of a different kind, and con- 
cerns the privileged perſon only, without directly affecting others, or, 
in other words, when it is what is termed Res mere facultalis, no lapſe 
of time can diminiſh or take away the right. This principle is well 
explained by Lord Kames in his Elucidations, art. 33. P. 248. See alſo 


Mr Erfkine, book 1, tit. 1. \ 40s 
(I) In 
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In England, there have occurred many inſtances of Burghs claim- 
ing and being allowed to ſend Members to Parliament, although they 
had neglected to exerciſe that right for a very long courſe of years. 
The Burgh of Aſbburton in Devonſhire, made its firſt election and re- 
turn of Burgeiles 27th Edward I. in the year 1299; but thereafter 
neglected their right till 8th Henry V. in the year 1420, when they 
again returned Burgeſſes, after a diſuſe of 120 years. The Burghs of 
Agmondeſham, of Wendover, and of Great Marlow, did each of them 
repeatedly ſend Repreſentatives to Parliament before 3d Edward II. 
but thereafter diſcontinued to exerciſe their right for no leſs than four 
hundred years ; and after this, they were, upon their petition, anno 21. 
Fac. I. admitted to their right. The Burgh of Cockermouth ſent Bur- 
geſſes anno 23d Edw. I. but thereafter ſent none till the year 1640, 
in the reign of Charles I.; -- "ip s Brev. Parl. Rediv. p. 225, 226, Cc. 
Willis Notitia, Parl. Pref. p. 

In Scotland, the greater _ of the leſſer Barons had ſo long ne- 
glected their right of coming to Parliament, that when, in 1560, they 
came to claim their ſeats, they deemed it neceſſary to preſent a peti- 
tion to the Peers, aſſerting their ancient right, and deſiring to be ad- 
mitted ; and accordingly the juſtice of their claim was acknowledged, 
and they were received, as Randolph expreſſes it, without any con- 
tradiction. The County of Kinroſs had, for a long courſe of years, 
neglected to ſend a Repreſentative to Parliament; but in 1681 they 
reſumed their right, and their Commiſſioner was immediately admit- 
ted; Wight's Elect. Law, p. 468. 

The eldeſt ſons of the Peers of England had ſo very long neglected 
their right of ſitting in Parliament, that, in 1549, it ſeems to have 
occurred as a doubt, how far Sir Francts Ruſlell, upon his father be- 
coming Earl of Bedford, could continue to ſit; but the Corrmons de- 
_ termined that he ſhould abide in the Houſe, in the late he was befine ; 

Hatſell's Preced. p. 12, 13. There is reaſon to believe, that, after an- 
ciently exerciſing their right, the eldeſt ſons of Peers had come to ne- 
glect it, when fitting in the Houſe of Commons was yet of little va- 
lue ; but by the year 1549, the Gommons had come to be of conſi- 
derable importance; See Prynne's Brev. Parl. Rediv. p. 23, 48, 58, c. 

If the evidence and the arguments which have been ſtated, would, 
in the year 1707, have been ſufficient to eſtabliſh the right of the 
eldeſt ſons of Peers, it may with ſafety be affirmed, that fince that pe- 
riod there has nothing paſſed which can take away that right, nor 
which can be allowed to weigh with a court of law in determining 
the queſtion. There has occurred, neither any ſtatute, nor any deci- 
ſion of a Court of Lato, precluding the eldeſt ſons of Peers from their 
right; and with regard to the vote or reſolution of the Houſe of Com- 
mons in 1708, it was attended with circumſtances extremely peculiar, 
If the queſtion had been diſcuſſed with diſpaſſionate candour, and if 
the evidence which the preſent inveſtigation has brought to light, had 
been then laid before that Honourable Houſe, there is little doubt 
that the reſolution would have been the Reverſe of what it was. 

It has been already raentioned, that, at the general election after 


the Union, no fewer than eight eldeſt ſons of Peers offered themſelves 
as 
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as candidates for counties and diſtricts of burghs in Scotland. Of 
theſe, four were ſucceſsful ; and being returned Members, petitions 
againſt the returns were preſented. In theſe petitions, it is remark- 
able that not a law was pointed out, nor even alledged againſt the 
Tight of the eldeſt ſons of Peers, nor any evidence either offered, or 
fo much as alluded to, excepting the ſuſpicious entry in the caſe of 
Tarbat in 1685, and the very dubious report of the committee in the 
caſe of Livingſton in 1689. Indeed, the petitioners, upon that occa- 
ſion, ſufficiently knew the prejudices ther generally entertained againſt 
the Nobility of Scotland; and they truſted, therefore, more to their 
cry againſt the Scottiſb Ariſtocracy, than to any /egal and ſolid argu- 
ments which they could advance; Chandler's Deb. vol. iv. P. 103. 

At that time, the Union had produced the moſt ſerious diſcontents 
in Scotland, and this encouraged the friends of the exiled family to 
make an attempt for recovering the throne. With this view, an in- 
vaſion was threatened; and accordingly the French fleet, with the 
Son of the Pretender on board, together with $000 ſoldiers, and a 

great quantity of arms, did actually fail from Dunkirk, upon 6th 
March 1708, for the coaſt of Scotland, with a deſign to make a 
landing in the frith of Forth. This armament ſoon reached the frith; 
and, had the Son of the Pretender, with the force which accompa- 
med him, been landed, it might have been attended with the moſt 
ſerious conſequences : for, the Nobles and Gentry ready to ſapport 
his cauſe, were numerous and powerful; and the people, partly from 
attachment to the exiled family, partly from reſentment at the U- 
nion, were every where 1mpatient to riſe in arms. And, after poſ- 
ſeſſing himſelf of Scotland, the concerted plan was, that the Preten- 
der ſhould, with a numerous army, immediately invade England. 

Together with all this, Scotland was, at that time, almoſt without 
troops, and in a very defenceleſs condition; but notwithſtanding 
all theſe circumſtances, it fortunately happened, that the enterpriſe 
did not ſucceed. The French fleet returned to Dunkirk, without 
making any landing in Scotland; and ſoon after, a new Parliament 
was called, and which met in the middle of November 1708. Bi- 
ſhop Burnet ſays, the juſt fears, and viſible dangers, to which the attempt 
of the Invaſion had expoſed the Nation, produced very good effetts z for the 
electiont did, for the moft part, fall on men well affefed to the Govern- 
ment, and zealouſly ſet againſt the Pretender. Bp Burnett, Hiſt, Own Times, 
vol. 5. p. 997, and vol. 6. p. 1036. 

Such was the ſtate of matters in the end of the year 1708; and 
when ſuch was the ſituation of Scotland, and ſo many of the Nobles 
known to be in correſpondence with the Court of St Germains, it 
may eaſily be judged, how far, at that time, the queſtion as to the 
rights of their eldeſt ſons, could be diſcuſſed with candour and 
coolneſs, in a Houſe filled with Whigs, and under a Whig adminiſtra- 
ton. 

Biſhop Burnet ſays, © Things went on in both Houſes according to 
% the directions given at Court; for, the Court being now joined 
„ with the JVhigs, they had a clear majority in every thing: Al 
«6 efeFions avere judged in favours of Whigs and Courtiers, but with fo 
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« much partiality, that thoſe who had formerly made loud complaints 
&« of the injuſtice of the Tories, in determining Elections when they 
« were a majority, were not ſo much as out of countenance when they 
« were reproached for the ſame thing. They pretended they were in a 
« fate of war with the Tories; ſo that it was reaſonable to retaliate 
& this to them, on the account of their former proceedings: But 
this did not ſatisfy juſt and upright men, who would not do to 
«* others that which they had complained of, when it was done to 
them or to their friends.” Aft. Own Times, vol. 6. p. 1026, 1027. 

| Such was the complexion of this Parliament, and ſuch the view in 

which their proceedings, regarding election-queſtions, were held, e- 
ven by thoſe of the Whig Party who lived at the time, and were diſ- 
poſed to look on their meaſures with a friendly, and even a partial 
eye. 

„ in general, much cannot be ſaid in favour of the determi- 
nation in election- cauſes, before the late inſtitution of Committees 
under Mr Grenville's act. A reſpectable author ſays, every principle 
of decency and juſtice was notoriouſly and openly profiituted, Hatſell's Pre- 
ced. p. 13. And indeed ſuch an Aſſembly, from its very conſtitution, 
muſt neceſſarily be unfit for deliberately inveſtigating and candidly 
determining queſtions of right, eſpecially when attended with any 
intricacy and nicety. Party influence, political prejudices, and vari- 
ous other circumſtances, are ever apt to interfere; and if ſuperadded 
to theſe, there occur ſome peculiar ſituation at the time, agitating 
the paſſions of men, and exciting a national alarm, the vote of ſuch 
an Aſſembly, in caſes where theſe can operate, muſt not be intitled to 
much authority or reſpect. | | 

The reſolution of either Houſe of Parliament, however it may de- 
termine the caſe of the particular individual before them, cannot make 
law, and much leſs a reſolution paſſed at ſuch a period, and when the 
Houſe neither were, nor could be poſſeſſed of that evidence, and of 
thoſe grounds, upon which te form a judgement, that later reſear- 
ches and more diligent inveſtigations have fince brought to light. 
Similar to this reſolution in the Houſe of Commons in 1708, there 
paſſed, not long afterwards, in the Houſe of Lords, the well-known 
reſolution with regard to the title of Puke of Brandon, then confer- 
red by the Queen upon the Duke of Hamilton. The ſame fears and 
jealouſies having found their way into the Houſe of Lords, had 
the effect of carrying this reſolution: but, after a courſe of years, 
when all theſe prejudices and fears had ſubſided, and when able to 
judge with diſpaſſionate calmneſs, that Moſt Honourable Houſe did, 
with dignified and becoming candour, hear the queftion again, call- 
ed the Twelve Judges of England to aſſiſt them, and, agreeable to the 
unanimous opinion of the Judges, gave their determination i favour 
of the claim of the Duke. And ſurely, if the reſolution of the 
Houſe of Lords in 1711 has been ſo juſtly diſregarded, the reſolu- 
tion of the Houſe of Commons in 1708 cannot be intitled to any 
greater weight. | | 

As to the caſe of Lord Charles Douglas in 1755, or that of Lord 
Elcho in 1787, it is hardly neceſſary to ſay any thing.; for they 8 
paſſed 
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paſſed without any inquiry or diſcuſſion, and were reſted upon no 
other ground than the authority of the reſolution 1708. 

Upon the whole, from viewing the conſtitution and hiſtory of Parlia- 
ment during the different periods above mentioned, it appears, with 
reſpect to the j7/ period, that from the moſt ancient times, every vaſ- 
ſal holding lands immediately of the Crown, had not only a right, but 
was expreſsly bound to give his attendance there. The very exceptions 
introduced by the Acts 1457 and 1503 confirm this, without there 
being the leaſt idea of any excluſion of the eldeſt ſon of a Peer, provid- 
ing he had the requiſite qualification in lands. From all this, their 
right to ſit there may be concluſively inferred; and to remove every 
doubt, there is farther invincible evidence of their having actually ſat 
in Parliament, from as far back as any rolls are extant, down till after 
the acceſſion of James VI.; and that they ſat there in virtue of free- 
holds, which they poſſeſſed in their own right, is fully eſtabliſhed by 
the record of charters. 

If the complainer has been ſucceſsful in ſhowing this, it is not ea- 
ſy to ſuppoſe, that the eldeſt ſons of Peers could be disfranchiſed of 
ſo honourable and valuable a privilege, without ſome expreſs and ſo- 
lemn act of the Legiſlature; and yet, during all the /econd period, no 
ſuch forfeiture of their right is to be diſcovered, either in the Act 
1587, or in the Act 1669, or in that of 168 1. On the contrary, the 
ſtatutes do all and each of them clearly comprehend the eldeſt ſons 
of Peers, under the juſt and legal deſcription of Freebolders of the 
Crown, intitled to ele and 70 be elected Repreſentatives to Parliament. 


And as to the alledged diſuſe during this period, it has been fully 


explained and accounted for in ſuch a manner, as to ſhow that 
their right was never taken away, but only negleted to be uſed 
when it was deemed of little value. 

In ſhort, the right remained perfectly entire at the period of the 
Union; and this was clearly the ſenſe and underſtanding of the Par- 
liament of Scotland in 1707, when they paſſed the act by which the 
-preſent queſtion is to be tried. They juſtly diſregarded the caſes of 
Tarbat and of Livingſton : and if ſuch was held the law in 1707, 
there ſurely has paſled nothing ſince, that can poſſibly be ſuffered 
to affect it. The right muſt be held at the preſent day entire; and it 
only now remains, to reſtore their juſt rights to the eldeſt ſons of the 
Nobles of this country, and to place them on an equal footing with 
thoſe of the ſame rank in the other part of the iſland. 


In anſiber to all this, it was contended on the part of he Freeholders 
That although anciently, agreeable to the general plan of the feuda 
ſyſtem which had been introduced into Scotland, every perſon who held 
his lands immediately of the Crown was bound to attend in Parlia- 
ment; yet, even from the earlieſt times, there appears the dawn of a 
diſtinction between the Prelates and Nobles, and the ordinary /tbere te- 
nentes or Freeholders, who came afterwards to be more particularly de- 
ſcribed under the appellation of the ſmall Barons or Freeholders. 

With regard to the Peers, or Barones Majores, it is well known, that 
in ancient times, all honours and dignities were annexed either to lands 


or to offices; and that earldoms and lordſhips in Scotland were for a 
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long time territorial, and paſſed with the lands erected into a comita- 
tus or dominium, is indiſputable. While matters remained in that 
ſtate, it is not unreaſonable to fuppoſe, that the Peers gave their at- 
tendance in Parliament, not in reſpect of their dignities, but in con- 
ſequence of their holding their earldoms or lordſhips immediately of 
the Crown : but although in thoſe days they were not in that reſpect 
to be diſtinguiſhed from other freeholders; yet after the introduction 
of perſonal honours or dignities independent of lands, which happened 
in Scotland at leaſt as early as the reign of James I. a conſiderable altera- 
tion in the model of Parliament muſt of neceſſity have taken place. 
The Sovereign could be under no obligation to confer ſuch perſo- 
nal dignity except upon thoſe who were poſſeſſed of landed property; 
but even ſuppoſing none to have been created Lords of Parliament 
who were not poſſeſſed of landed eſtates at the time, there is no 
ground for concluding, that the heirs were to be deprived, ei- 
ther of the title or of any of the privileges attending it, upon 
their diſpoſing of the eſtate which their anceſtor held when he was 
ennobled. Thoſe who were in this ſituation, would therefore fit in 
virtue of their perſonal honours alone ; and hence all the other Peers. 
although their dignities were at firſt territorial, would in time come 
to be blended with the Lords of Parliament, and to be conſidered as 
fitting in reſpect of their dignities, which there is ſome reaſon to be- 
heve was always the caſe with the dignified Clergy. This idea muſt 
indeed have been moſt palatable to themſelves, and would therefore 
be cheriſhed by them, as calculated to create a more marked diſtinction 
between them and the ſmaller Barons, who fat only in reſpect of their 
lands. 

The eldeſt ſons of Peers, connected as they were with their fathers 
dignities, would of courſe ceaſe to be ranked as part of the ſmall Ba- 
rons, libere tenentes, or freeholders; and it would be reckoned ſufficient, 
that Parliament was attended by their fathers, who were in imme- 
diate poſſeſſion of the honours, and of courſe would anſwer for them. 
In a ſmall tract written by Chalmers of Ormond, who had been a 
Lord of Seſſion in the time of Queen Mary, and which was publiſhed 
by him at Paris in the year 1579, there is a remarkable paſſage, in 
which he deſcribes the Nobleſſe of Scotland, and wherein he ſays, Et 
© combien que en parlant ou eſcrivant preciſement de la Nobleſſe 
Eſcoſſoiſe, on Ventend comprendre ſeulement ceux dicts Ducs, Comtes, 
& Seigneurs, dicts my Lords, avec leur file aiſues, (appelle en Eſ- 
coſſois Maſters), excepte le fils aiſne du Comte de Huntly, nommé 
* my Lord Gordon, et le fils aiſne du Comte d' Argil, dit my Lord Lorne, 
© toutes fois, leur freres puiſnex, et les autres Barrons, avec tous 
deſcendus d'iceux, 8'11ls ſont vertueux, et ayent ſufſiſamment pour 
s' entretenir, ſont appellez du commun peuple en Eſcoflois Noble 
* Gentil-men, en Frangois Nobles gentils hommes. From this it would 
appear that in the time of this author, the % ſons of Peers were 
claſſed with the Noblemen, and that the younger ſons were claſſed 
with thoſe Barons who were not Peers. 

While the leſſer Barons who held lands immediately of the Crown, 
were but few in number, and thoſe few were poſſeſſed of conſiderable 
eſtates, their occaſional attendance for a few days in Parliament would 
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not be felt as a grievous burden; but when, in progreſs of time the 
larger eſtates came to be ſplit amongſt - ſeveral owners, the hurden 
became more ſevere. It accordingly appears to have been cuſtomary, 
for many of thoſe who were bound to perſonal attendance, to name 
-procurators or deputies to act for them; and this practice was, to a 
certain degree, checked by the ſtatute 1425, cap. 52. which enacted 
That all Prelates, Erles, Baronnes, and Freehalders of the King 
within the realme, ſen they are halden to give preſence' in the King's 
c Parliament and General Council, fra thinefoorth be halden to compeir 
in proper perſone, and not be a procuratour, but gif the procura- 
* tour alledge there and prove a lauchfull cauſe of their abſence.” 
It was ſoon afterwards perceived, that, as there was great hard(hip, 
in compelling the attendance of the leſſer Barons from every part of 
the kingdom, and as it was next to impoſſible to enforce it, ſo 
meeting compoſed in that manner, would be too numerous for expedi- 
ting buſineſs. An Act therefore paſled in 1427, by which the ſmall 
Barons and free tenants (the old /ibere tenentes) were to be relieved 
of the burden of attending in Parliament, on condition of their 
ſending two or more wife men from each ſhire according to its fing; 
and that all the Commith6ners ihould have coſtage from thoſe ef their 
reſpective ſhires who owed attendance in Parliament. * 
It is highly probable, that in pailing this act, James I. who had 
received his education in England, intended to put the Parliament of 
Scotland upon the fame tooting with the Engliſb Parliament, and to 
render the Commons a ſeparate houſe. This, however, did not take 
effect, and the ſtatute ſeems to have been entirely diſregarded. The 
ſmall Barons neglected to elect Commiſſioners, and were of courſe 
ſtill bound to give perſonal attendance. A new Act accordingly paſ- 
ſed, 1457, c. 75. providing, That no Freeholder under L. 20 ſhould 
« be conſtrained to come to Parliament as for preſence, except he 
« were a Baron, or were ſpecially called by the King's officer, or by 
« writ,” And in the reign of James IV. another Act paſſed, 1503, 
c. 78. relieving all Barons and F reeholders whoſe eſtates were within 100 
merks of new extent, unleſs ſpecially written for by the King ; but 
enjoining all thoſe of a higher extent to come to the Parliament, un- 
der the pain of the old fine. | 
| Notwithſtanding theſe ſtatutes, the ſmall Barons continued very 
remiſs in their attendance. During the reign of Fames III. the num- 
ber of thoſe who went to Parliament, never but once exceeded thirty, 
and was often much leſs. In the reign of James IV. ten was the 
higheſt number ; and in ſome of the Parliaments of that Prince, not 
one appeared. In the time of James V. we find fix or ſeven, and till 
fewer during the reign of Mary. Theſe it is likely attended in con- 
{ſequence of ſpecial writs from the Crown. See Robertfon's Hiſtory, vol. 
1. þ. 202, Keith's Hiſtory, p. 147. . f | 
It accordingly appears, that when the zeal with which the country 
was in general then actuated towards eſtabliſhing a Reformation in 
matters of a religious concern, produced a Convention of all the differ- 
ent orders of the State, a doubt was entertained with regard to the 
leſſer Barons having a right to fit in that National Aflembly ; and 
from a letter written by Thomas Randolph to Sir Wilham Cecil, the 
miniſter 


— 
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miniſter of Queen Eliſabeth, upon the roth of Auguſt 1560, it appears 
that they, on that occaſion, preſented a petition to the Lords, the 
tenor of which ſufficiently ſhows their being apprehenſive, that from 
the neglect of their predeceſſors, they might have loſt the right they 
formerly had of ſitting in Parliament. Wight, Appendix, p. 421. 

In a ſubſequent letter, Randolph gives the following account of the 
ſucceſs of the petition: © The matters concluded and paſt by com- 
« mon conſent, on Saturday laſt, in ſuch ſolemn ſort as the firſt day 
« they aſſembled, are theſe, , That the Barons, according to an 
« old act of Parliament made in the time of James I. in the year of 
« God 1427, ſhall have a free voice in Parliament. This paſled 
„ without-contradiction.” 

But although a great number of leſſer Barons attended this Conven- 
tion, which was held without the authority of the Sovereign, they 
ſeem to have been afterwards as remiſs as ever; for, from the year 
1560 down to 1587, hardly any of the leſſer Barons are to be found 
attending in Parliament. However they might be rouſed and excited 
upon particular conjunctures, yet in general, and upon ordinary occa- 
ſions, the leſſer Barons found themſelves of too little account, to be 
at the expence of attending an Aſſembly where the whole authority 
and power were excluſively poſſeſſed by the great Nobles and Eccleſi- 
aſtics. | 
In the proceedings of Parliaments in ancient times, it is in vain we 
are to look for either regularity or accuracy. They were aſſembled on- 
ly occaſionally, when the King found their aid and advice neceſſary ; 
and although, according to ſtrict feudal principles, the immediate 
vaſlals of the Crown were the only proper conſtituent members, yet 
this does not ſeem to have been either uniformly or regularly attend- 
ed to in practice, and while many neglected alrogether giving their 
attendance, ſo, on the other hand, the King ſeems to have exerciſed 
a power of calling occaſionally others, whoſe counſel and afliſtance 
he wiſhed, although not holding lands of the Crown. 

In the rolls which ſtill remain of the Parliaments held in the fif- 
teenth and ſixteenth centuries, frequent inſtances occur of perſons men- 
tioned there, who could have no right to fit in that Aſſembly, unleſs 
in conſequence of having been ſpecially called by the King. Thus 
Crawford, in his Lives of the Officers of State, in ſpeaking of Biſhop Elphin- 
ſton, in the reign of James III. ſays, p. 48. © Upon the reputation of 
« his parts and learning, the King called him to his Great Council the 
“ Parliament, where we frequently find him a ſitting member, ſure not 
e in the character of his office, as Official of Glaſgow or of Lothian, 
hut allenarly by virtue of the King's calling him there by his Royal 
« letter or ſummons: A prerogative we ſee the Crown reſerved to 
<« itſelf, when King James II. thought fit, in the caſe of the Barons, 
« to diſpenſe with their attendance in Parliament. That the Sovercign 
&« exerted this power of calling what Barons or inferior Clergymen he plea- 
« ſed to the Parliament, manifeſtly appears from our public archives through= 
« out the whole of the reign of James Ill. and Fames IV.; for there we 
« find not only Biſhops, Abbots, Priors, Earls, Barons, and the 


% Commiſſarii Burgorum, as the burroughs are called, fitting and voting 
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in Parliaments, but even gentlemen who never pretended to a Peer- 


age; yea, and ſometimes, as in the preſent caſe, the Official of Glaſ- 


« gow, ſometimes the Dean, and the Archdeacon of that ſee, and ſuch o- 
ther inferior Clergymen, who cannot be imagined came there upon 
« any conſideration whatſoever, but that the King called them there as 
«< wiſe and learned men, whom he knew were well qualified to give 
“ him advice upon any juncture in the Grand Council of the nation.” 

From finding, therefore, certain perſons mentioned in the rolls of 
Parliament, we can by no means with any certainty conclude, that 
they fat there in their own right, and in virtue of their holding lands 
as vaſſals of the Crown. The Noble Complainer, notwithſtanding all 
his reſearches, has hitherto failed to bring clear and poſitive proof, 
that ſuch eldeſt ſons did, at any period, fit in the Parliament of Scot- 
land, in virtue of their being poſſeſſed of lands held of the Crown, 
and of their making part of the Freeholders or /ibere tenentes. He 
does not pretend to have diſcovered any eldeſt ſons of Peers, (to all 
of whom in ancient times the appellation of Maſter was indiſcrimi- 
nately given, as it was likewiſe even to all their preſumptive heirs, 
whether by blood or diſtination), in the rolls of Parliament prior to 
the year 1478. His Lordſhip has indeed found about thirty-two or 
thirty-three Maſters in the rolls of Parliament (that are now extant) 
between that period and the year 1587, when the repreſentation of 
the leſſer Barons or Freeholders was eſtabliſhed ; but as no evidence 
has been produced to ſhow, that more of theſe Maſters than welve 
or thirteen at moſt, were poſſeſſed of lands held by them of the 
Crown, ſo it does not appear, that they ever ſat in the character of 
Frecholders or leſſer Barons. 

On the contrary, there are ſtrong reaſons to preſume, that this 
was not the caſe; for, 1//, Theſe Maſters are in no one inſtance de- 
ſcribed by their lands; whereas the leſſer Barons are in the rolls of 
Parliament uniformly ſo deſcribed. 24ly, Some of them might have 
attended as proxies for their fithers. It is indeed proved by the act 
1425. cap. 52, that proxies were allowed, even for Freeeholders. 3dly, 
Their fitting in the character of leſſer Barons or Freeholders is in- 
conſiſtent with what paſled at the famous Convention in 1569, as the 
doubt which then aroſe reſpecting the right of the leſſer Barons to 
attend in Parliament, and their petition to be reſtored to that right, 
never could have exiſted, if thoſe Maſters who are to be found in ſome 
of the rolls only a few years before, had been underſtood ro have fat 
in virtue of their lands, and in the character of leſſer Barons or Free- 
holders. Nor is it any anſwer to this, that other leſſer Barons are 
likewiſe to be found in the rolls of Parliament. They likewiſe may 
have attended in conſequence of a ſpecial ſummons from the Crown, 
which 1s ſurely more probable, than that the whole body {ſhould 
know ſo little of their own rights, as to preſent a petition for the 
purpoſe of obtaining an acknowledgement of what they had always 
enjoyed, and of which they were actually in poſſeſſion at the time. 

The preſumption therefore is, that all thoſe Ma/ters who appear in 
the rolls of Parliament, attended only as proxies, or in conſequence 
of their being called by ſpecial _ : and this preſumption is _ 
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ly confirmed by the conſtant uſage which took place from the time 
that the repreſentation of counties was eſtabliſned in 1587, down to 
the period of the Union. 

It has been contended, that the power of calling by ſpecial writ, 
reſerved to the King by the acts of 1457 and 1503, was only meant 
to apply to thoſe whoſe conſtant preſence was thus diſpenſed with, 
and that it would have been adverſe to the idea of Parliament, as 
well as an inſult to the dignity and privileges of thoſe who ſat there, 
to introduce amongſt them any perſon who was not a tenant zz capite of 
the Crown. 

This obſervation ſtands however unſupported by evidence of any 
kind. Ir ought to be remembered, that in thoſe days, attendance in 
Parliament was conſidered, not as a privilege beſtowed upon, but as 
a burden inherent in, a certain tenure. Why, therefore, preſume 
the King reſtrained from requiring the aſſiſtance of any of his ſub- 
jets in his Great Council, but thoſe who were poſſeſſed of landed 
property held immediately of the Crown? It is more reaſonable to 
ſuppoſe, that his prerogative intitled him to lay that burden upon 
any perſon he choſe to ſummon ; and it is at leaſt probable, that in 
the exerciſe of this prerogative, he would call upon perſons high in 
Point of rank, or of conſequence in other reſpects. _ 

It is no doubt true, that thoſe Ma/ters, who, upon the authority 
of Randolph's letter to Sir Wilham Cecil, (for there 1s no other), are 
ſaid to have attended the Convention of Eſtates in 1 560, could not 
have been ſummoned by the Crown, that Convention having aſſem- 
bled without the Royal authority. But laying out of the queſtion, 
that one of the five Maſters, whoſe names are to be found in the liſt 
(vis. the Maſter of Lindeſay), was not the eldeſt fon of a Peer, it 
muſt appear ſufficient to obſerve, that the Convention was called 'by 
thoſe who took the lead in the conduct of affairs, in conſequence of 
an article in the treaty of Leith, while the importance of the buſineſs 
then in agitation, would render any perſon of conſequence welcome 
to a National meeting held independent of the Royal authority. It 
1s accordingly worthy of remark, that Randolph, in his letter to Cecil, 
after giving a particular liſt of Clergy, Nobles, Peers eldeſt ſons, Com- 
miſſarics for Burghs, and leſſer Barons, adds,“ with many other 
« Barons, Freeholders, landed men, but all armour.” 

But even ſuppoſing that the eldeſt ſons of Peers, as well as every 
other perſon holding lands immediately of the Crown, were not on- 
ly intitled, but bound to attend in Parliament ; and further, ſup- 
poſing it true, that they did actually attend in that character down to 
the year 158 7 when the repre/entation of the leſſer Barons was eſta- - 
bliſhed ; yet it is an undiſputed and incontrovertible fact, that from 
that period down to the preſent day, there is not a ſingle inſtance to 
be found, of the eldeſt ſon of a Scotriſh Peer repreſenting either a 
Scotch County or Burgh in Parliament. It cannot be ſuppoſed that 
this could proceed from mere accident. Conſidering attendance in 
Parliament as a burden, it muſt have been natural for the freeholders 
to impoſe it upon them, as moſt able to bear it; and, conſidering it as 


a privilege, they would in all * be diſpoſed to court it. The 
fact 
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fact can therefore only be rationally accounted for, by ſappofing it 
to have been underſtood to be a conſtitutional point, that they were 
zneligible, on account of their intimate connection with a higher or- 
der in the State, and of which they ſeem, from the paſſage above re- 
ferred to in the work of Chambers of Urmond, to have been underitood 
to make a part. 

In order to aſſign ſome reaſon for the total abſence of the eldeſt 
ſons of Peers from Parliament after * the repreſentation of the leſſer 
Barons was eſtabliſhed, it was ſaid, that, to be the delegated depu- 


ties and hired meſſengers of ſuch inferior perſons, could but ill befit 


the gallant ſons of proud and independent Nobles. This however is 
not altogether conſiſtent with the foundation of the complainer's plea, 
which reſts entirely upon their being bound to attend, by being leſſer 
Barons or Freeholders; the conſequence of which muſt have been, 
to put it out of their power to refuſe that burden, when impoſed up- 
on them by the other treeholders. The concluſion drawn from their 


haughty ſpirit will, at the ſame time, appear to be better founded, 


when applied to a more ancient period, when all the leſſer Barons, 
except. thoſe of the ſmalleſt eſtates, were upon the ſame footing. The 
eldeſt ſons of Peers might then wiſh to keep themſelves diſtinguiſhed 
from an order of men, whom they conſidered to be greatly their in- 
feriors. On that account they would be unwilling to appear in Par- 
liament, unleſs in the character of proxies for their fathers, or when 
ſummoned by ſpecial writ ; and hence it came to be underſtood, that 
although poſſeſſed of lands held immediately of the Crown, they did 
not belong to the order of freeholders, and therefore were not bound 
to come to Parliament; the more eſpecially as, after the introduction 
of perſonal honours, their fathers were conſidered to hold their ſeats 
by virtue of their dignities, and not of their poſſeſſions, as in more 
remote ages. | 

That the act 1587 was underſtood to exclude the eldeſt ſons of 
Peers from fitting in Parliament, there is alſo much reaſon to pre- 
ſume, from the general diſſatisfaction which this ſtatute gave to the 
peerage. They were ſenſible that it would have been inconſiſtent 
with the form into which Parliament was then moulded, for the King 
to continue to ſummon any perſon by ſpecial writ ; and they ſaw that 


when the load was to be taken off the whole body of the Freeholders, 


and two only were to come from each County, and theſe two were to 
be allowed a certain ſum for defraying their daily expence, the atten- 
dance of the Commons would be more regular and numerous, and of 
courſe their own parliamentary influence would be much diminiſhed. 
But of this they muſt have had leſs apprehenſion, if it had been un- 
derſtood, that their eldeſt ſons, who were to ſucceed them in the 
peerage, were capable to be choſen Commiſſioners from Shares, 

This preſumption is farther confirmed by a minute of the Par- 
liament of Scotland, 18th Auguſt 1681, containing a letter from 
Charles II. to the Duke of Vor; in which, after ſtating that the 
county of Kinroſs had been repreſented in Parliament until it came 
almoſt entirely to belong to two Peers, the Earl of Morton and the. 


Lord Burle:gh, his Majeſty proceeds as follows; “ But that now Sir 
. « William 
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« William Bruce of Balcaſkie, having acquired the Earl of Morton's 
« intereſt, (which is the far greateſt part of the ſhire), and having 
« likewiſe a commiſſion from the reſt of the freeholders thereof, 
e doth crave, that he may repreſent that ſhire in Parliament accord- 
ing to former cuſtom founded upon the ſaid act and records: And 
« we being well ſatisfied with the dutiful deference ſhown to us by 
e the ſaid Sir Milliam in the proſecution of that his right, it is now 
« our will and pleaſure, and we do hereby authoriſe and require you, 
to cauſe him to be inrolled and called in this Parliament, to the 
« effect the ſaid ſhire may enjoy its old privilege of being repreſented 
« in Parliament by its Barons.“ 

If the eldeſt ſon of a Peer had been capable of repreſenting the Com- 
mons in Parliament, it can ſcarcely be doubted, that one or both the 
Noble Lords who divided the ſhire of Kinro/5 between them, would from 
time to time have taken care that their eldeſt ſons ſhould have lands of 
40s. of old extent, in order to repreſent the county; for, though con- 
fidential conveyances were at that time unknown, a father could have 
been under no difficulty, in ſuch circumſtances, to diveſt himſelf of 
a part of his eſtate in favour of his eldeſt ſon and preſumptive heir. 

It is in vain the Complainer reſorts to the different ſtatutes relative 
to the election of Commiſſioners from ſhires, to ſhew, that under the 
words Freeholders, Heritors, &c. occurring in theſe ſtatutes, the eldeſt 
ſons of Peers who were infeft in lands held in chief of the Crown, 
muſt have been included Cuſtom is the beſt interpreter of the 
words made uſe of in an act of Parliament, and under ſuch a guide we 
muſt with certainty diſcover, Whether a particular expreſſion, or term, 
has been adopted in the view of including all who can poſſibly be 
comprehended under it, or only in a more limited ſenſe. Had any 
uſage prevailed of eldeſt ſons of Peers repreſenting Counties in the 
Parliament of Scotland ſubſequent to the act 1587, it might have been 
more difficult to maintain that they were not included under the ge- 
neral terms of Freeholders, Heritors, Liferenters, Wadſetters, &c. that ap- 
pear in theſe ſtatutes. There is however good reaſon to preſume 
that the Legiſlature, in paſſing theſe ſtatutes, had no idea of inclu- 
ding them under theſe general terms; and it is ſcarcely neceſſary to 
add, that ſome of theſe ſtatutes are very far from being correct and 
accurate in the form of expreſſion. 

Even, therefore, if the preſent queſtion was left to reſt upon the 
ſtatute-law, and upon the uſage, from the year 1587 down to the pe- 
riod of the Union, it would be ſufficiently clear. But farther, it does 
not reſt even here; for every doubt is removed by two explicit deter- 
minations of the Parliament of Scotland itſelf, the one in the caſe of 
the eldeſt ſon of the Viſcount of Tarbat in 1685, and the other in the 
caſe of Lord Livingſton in 1689. 

Sir George Mackenzie was created Viſcount of Tarbat, by letters-pa- 
tent, bearing date the 15th of April 1685. His eldeſt ſon had been 
returned one of the Commiſſioners for the County of Ro/s; but it was 
determined that he was now incapable of fitting, and the following 
reſolution appears in the records. April 23. 1685. © In reſpect the 


> : Yidoount of Tarbat's eldeſt ſon, elected one of the Commiſſioners 
for 
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for the ſhire of Refs, by reaſon that his father is nobilitate, cannot 
« now repreſent that ſhire, warrant was given to the Freeholders of 
„that ſhire to meet and elect another perſon in his place.” Accord- 
ingly his name does not appear in the roll; and the Commiſſioners 
for the ſhire of Ro/s are Sir George Munro of Culcairn, and Sir Donald 
Bayne of Tulloch. | 
Thoſe who compoſed the Parliament of Scotland in 1685, muſt have 
been at leaſt as well qualified to judge of a queſtion regerding its con- 
ſtitution, as even the moſt enlightened antiquaries of the preſent age. 
But the reſolution above inſerted, with regard to the incapacity of the 
eldeſt ſon of the Viſcount of Tarbat, ſhows it to have been then a 
ſettled point, that the eldeſt ſons of Peers were ineligible. This reſo- 
lution mult alſo have the greater weight, when it is conſidered, that 
it was not formed in a controverted election, which, according to the 
practice, would have gone before a Committee appointed to try ſuch 
caſes, but was taken up by Parliament itſelf. And it is in vain the 
complainer attempts to derogate from the force of this precedent, ei- 
ther by abuſing the Viſcount of Tarbat, as the defender of the pro- 
ceedings that took place in the preceding Parliament, when the Duke of 
York acted as Commiſſioner for his Royal Brother; or by conjecturing, 
that as it was not a time for urging unpopular topics, eſpecially in the 
caſe of a ſon of an obnoxious miniſter, the Viſcount choſe rather to 
withdraw his ſon from Parliament, than to try the queſtion. It is 
well known, that the Viſcount of Tarbat ſtood at that time high in 
favour with King James; and although the arbitrary meaſures that 
were afterwards adopted by that Monarch, ſoon proved ruinous to his 
family, few Princes were more popular at the time of their ſucceſſion. 
It is therefore impoſſible to believe that the Viſcount of Tarbat could 
have any inducement for withdrawing his ſon from Parliament on 
this occaſion, or that the ſeat of the ſon would have been vacated in 
this manner, if it had not been underſtood to be perfectly clear, that 
the ennoblement of the father did, 1% facto, diſqualify hun from 
holding it. 
On occaſion of the memorable Convention of Eſtates which con- 

vened in 1689 to ſettle the government of the kingdom, an attempt 
was made by Lord Living flon, the eldeſt ſon of a Peer, to be choſen 
as the Repreſentative of the Burgh of Z:nlthgow. It accordingly ap- 
pears, that after William Higgins had been choſen and declared duly 
elected, his Lordſhip prevailed with the common clerk of that Burgh 
to call a new meeting for election, and to return him alſo ; but the 
merits of the election were decided in favour of Higgins. And it is 
remarkable, that although he omitted to ſtate his antagoniſt's diſqua- 
lification, contenting himſelf with averring that he had a majority of 
legal votes in his favour, and that the clerk had been guilty of a groſs 
irregularity, not only in admitting bad votes for the Noble Lord, but 
alſo in holding a /econd election, after {iggins had been choſen to re- 

reſent the Burgh ; yet the Committee of controverted elections, un- 
willing to allow the ineligibility of the eldeſt ſon of a Peer to paſs un- 
noticed, came to the following reſolution. March 18. 1689. © In the 
« controyerted elections for the Burgh of Link/hgow in favour -— the 
| be M Lord 
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„Lord Living flon and William Higgins, it is the opinion of the Com- 
* mittee, that William Higgins petition ſhould be preferred, 1/, In 
« regard of the Lord Living fton's incapacity to repreſent a Burgh, being 
the eldeſt ſon of a Peer; and, 2dly, In reſpect William Higgins was 
more legally and formally elected by the plurality of the votes of 
te the Burgeſles.” This reſolution was approved of and ſigned the 
ſame day. The meeting of the Eſtates having heard and confidered 
« the report of the Committee, they approve of the ſame in both 
« heads thereof.” 

The Complainer has in vain attempted to invalidate the force of 
this reſolution. The circumitance on which he chiefly founds, name- 
ly, that the memorial or caſe for Mr Higgins, takes not the ſmalleſt 
notice of the ineligibiliry of Lord Living ſſon as the eldeſt ſon of a 
Peer, ſerves only to ſhow that the Committee who tried the queſtion, 
were too attentive to the conſtitution, to allow the Noble Lord's ineli- 
gibiliry to paſs unnoticed, even in a caſe where there were other good 
grounds tor deciding in favour of the other candidate. 

Theſe two precedents are moſt preciſely in point, and clearly ſhew, 
that by the conſtitution of the Scottiſh Parliament, the eldeſt fon of 
a Peer was held ineligible for either a county or a borough. And if 
this be the caſe, there is an end of the queftion ; it having been en- 
acted by the Act 1707, cap. 8. which was declared to be as valid as if 
it were a part of, and engrofled in the treaty of Union, That none 
„ ſhall be capable to elect or to be elected to repreſeat a Shire or 
« Burgh in the Parliament of Great Britain for this part of the united 
« kingdom, except ſuch as are now capable, by the laws of this king- 
dom, to elect or to be elected Commithoners for Shires or Burghs to 
the parliament of Scotland.” 

The Noble Complainer has endeavoured to derive ſome aid from 
the minutes of the Parliament of Scotland upon that occaſion. From 
theſe it appears, that, 24th January 1707, it was propoled that,“ Thir- 
ty {hall be the number of the Barons, and fifteen the number of the 
« Burghs, to repreſent this part of the united kingdom in the Houſe 
«of Commons in Great Britain; and that no Peer, nor the eldeſt fon of 
&« any Peer, can be choſen to repreſent either Shire or Burgh in this 
&« part of the united kingdom, in the ſaid Houſe of Com nons.“ The 
queition was accordingly put, If the number thall be thirty for the 
Barons, and fifteen for the Burghs?“ which was carried. 

The Houſe then adjourned till the 27th of the month; and the 
ſecond part of tlie clauſe relative to Peers and their eldeſt ſons, being 
again read, it appears from the minutes, that, after a debate there- 
on, another clauſe was offered in theſe terms: © Declaring always, 
« That none ſhall ele& nor be elected to repreſent a Shire or Burgh 
« in the Parliament of Great Britain, from this part of the united 
« kingdom, except ſuch as are capable, by the laws of this kingdom, 
«* to elect or to be elected as Commiſſioners for Shire or Burgh to the 
« ſaid Parliament.” And after further reaſoning thereon, the vote 
was ſtated, © Approve of the firſt clauſe, or of the ſecond.” Before 
voting, however, it was agreed that the votes ſhould be marked, and 
that a liſt of the Members names, as they voted, be printed, an-i e- 

| corded ; 
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corded; and the Lord Chancellor was allowed to have his name 
printed and recorded amongſt thoſe who voted for the ſecond clauſe. 
Then the vote was put, Approve of the „i clauſe, or ſecond; 
and it was carried, Second.” ; 

From all this, the complainer is pleaſed to ſuppoſe, that the que- 
ſtion with regard to the elegibility of the eldeſt ſons ot Peers was held 
to be at leaſt doubtful ; but the ſmalleſt attention to what generally 
paſſes in popular aſſemblies, will ſhow that there is nothing ſolid in 
the obſervation. The firſt motion, That Peers and their eldeſt ſons 
were incapable to elect or be elected, would no doubt have been 
more fſatisfatory than the ſecond, which, without any expreſs de- 
termination, left matters as they ſtood : But it docs not follow, that 
they were then deemed capable of electing, or being elected; on 
the contrary, the propoſers of the firſt motion muſt have expected 
to carry it. Indeed, it was only loſt by a majority of eu. to 
ſeventy-two, while the Peers did not venture to put the direct que- 
ſtion, That they themſelves, or their eldeſt ſons, were eligible. Each 
party, as is uniformly the caſe in ſuch aſſemblies, wiſhed to carry 
the motion moſt deciſively in their own favour : and there is a pal- 
pable defect in the inferences drawn by the Complainer ; for if they 
prove any thing at all, they prove too much. 

Every argument, which, trom the double ſtate of the queſtion, has 
been drawn in favour of the eldeſt ſons of Peers, is equally applicable 
to their fathers ; and yet it will not be ſaid, that at that time of day 
there was any idea, that, in the Parliament of Scotland, Peers were in- 
titled to fit as the Repreſentatives of the Commons. Beſides, the ft 
motion was only directed to a particular object, and muſt have been 
followed up by other reſolutions, in order to ſettle who were qualified 
to elect or be elected. It was therefore more proper to form one ge- 
neral reſolution, which in a few words would ſettle the whole at once; 
and it was ſo framed as to leave no doubt. Peers might likewiſe be 
averſe to declare their eldeſt ſons expreſsly excluded, leſt it might 
prove an example for excluding them from: ſeats in England, 

But farther, could there have remained any doubt as to the ineli- 
gibility of the eldeſt ſons of Pcers to repreſent a Scotch County or 
Burgh, it is removed by the reſolutions of the Houſe of Commons, in 
the caſes of Lord Haddo and other perſons in the ſame ſituation, in 
the year 1708. It is a miſtake to ſuppoſe that theſe reſolutions were 
carried in any haſty or precipitant manner. In a book printed in 
the year 1709, and intitled, The Hilory of the Reign of Queen Anne, 
 digeſied into Annals, it is mentioned, that Mr Serjeant Pratt, Mr Phipps, 
Mr Raymond, and Mr Lutwich, were heard as Counſel ; and it gives 
an abſtract of the arguments which were urged. In particular, the 
reſolutions of the Parliament of Scotland reſpecting the Maſter of 
Tarbat in 1685, and the Lord Livingſton in 1689, were much relied 
on; ſo that there can be no pretence tor ſaying that the Houſe of 
Commons proceeded without the fulleſt information, and the molt 
attentive conſideration of the caſe. 

In that Collection, which goes under the name of Lord Somers Trafts, 
vol. 15. x. F. B. 76. there is a paper intitled, 7he Co/e of the er of 
that 
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that part of Great Britain formerly called Scotland, with reſpect to the Election 
of their Repreſentatives and Members to Parliament. It would ſeem to 
have been a paper diſtributed at the time of the queſtion before the 
Houſe of Commons in 1708. Ir ſtates, verbatim, another paper then 
diſtributed, in ſupport of the right of the eldeſt ſons of Peers, and 
then gives anſwers to every thing that had been there urged. 

In the paper for the eldeft ſons of Peers, much weight had been 
laid upon the vote of the Parliament of Scotland in 1707, which has 
been above mentioned; and in anſwer to this, it is amongſt other 
things ſaid : But, in the next place, it is to be remembered, that in 
„ the Parliament of Scotland held in the year 1690, though the Peers 
« did preſs very earneſtly to have it declared, that the oldeſt ſons might be 
capable to cleft and be elected at that time, when there was an addi- - 
« tional repreſentation granted to ſeveral Shires in Scotland, they could 
« rt prevail; on the contrary, the Act paſſed without any ſuch de- 
„ claration.” The truth of this important fact indeed, reſts entirely 
upon the authority of the paper referred to; but the aſlertion, unleſs 
true, could ſcarcely have been hazarded in the year 1708, when the 
tranſactions of ſo recent a period as the year 1690, muſt have been 
freſh in remembrance. f 
In ſhort, as the reſolutions of the Houſe of Commons in 1708 
went the length of declaring, that the eldeſt ſons of Peers of Scotland 
were incapable, by the laws of Scotland at the time of the Union, to 
eleck, or be elected, as Commiſſioners for Shires or Burghs to the 
Parliament of Scotland, and therefore, by the Treaty of the Union, 
were incapable to elect or be elected to repreſent any Shire or Burgh 
in Scotland, to fit in the Houſe of Commons of Great Britain, it is 
humbly conceived, that, independent of every other confideration, 
theſe reſolutions muſt afford an eſſectual bar to the Complainer's 
claim to be admitted to the roll of Freeholders of any County in 
Scotland; more eſpecially, as, by the act of 2d George III. cap. 24. it 
is expreſsly enacted, That ſuch votes ſhall be deemed to be legal, 
« which have been ſo declared by the laſt determination in the Houſe 
« of Commons; which laſt determination, concerning any county, 
« city, burgh, cinqueport, or place, ſhall be final to ail intents and 
« purpoſes whatſoever, any uſage to the contrary notwithſtand- 
« ing.” | 

The matter has accordingly ever ſince been underſtood to be com- 
pletely ſettled; and it is fo ſtated by every author who has ſince 
written upon this branch of the law of Scotland ; by Forbes, p. 21; 
by Spottiſwoode, p. 49, and 59; by Lord Bankton, b. 4. tit. 1. $41; 
and by Mr Wight, p. 269. No attempt has been made ſince the year 
1708, by the eldeſt ſon of any Peer of Scotland, to repreſent in Par- 
liamenr the Commons of that part of the united kingdom; and in 
every inſtance that has occurred of a Repreſentative, either of a Coun- 
ty or of a diſtrict of Burghs in Scotland, becoming the eldeſt ſon of 
a Scottiſh Peer, his ſeat has been underſtood to be vacated, and a 
writ has iſſued for the election of a new member of the Houſe 
of Commons in his place. The attempt, therefore, on the part of 
the Complainer, to revive a claim in behalf of himiſelf and others of 
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his order, to a right which they confeſſedly have not enjoyed for 
upwards of two centuries, and which it 1s not proved they ever 
enjoyed, will meet with no countenance, eſpecially when in direct 
oppoſition to repeated reſolutions of the whole body of the Scottiſb 
Parlianient, and of the Britiſß Houſe of Commons. 


The interlocutor of the Court, 25th January 1792, was in theſe 
words : 


“ The Lords having reſumed the conſideration of the petition and 
complaint of the Right Honourable Bazil William Douglas, com- 
„ monly called Lord Daer; and having adviſed the ſame, with 
« the anſwers thereto by the Honourable Keith Stewart, and o- 
thers, Freeholders of the county of Wigton, replies for the Com- 
plainer, duplies for the Reſpondents, and writings produced ; and 
« having heard parties procurators upon the whole; they ſuſtain the 
„ objection to the Complainers claim to be 1nrolled : Find the Free- 
„ holders of the county of Wigton did right in refuſing to inrol him 
“and therefore diſmiſs the complaint, aſſoilzie the Reſpondent, and 
% decern: Find the Complainer liable to the Reſpondents in the ſtatu- 
« tory penalty of L. 30 Sterling, and decern againſt him therefor : 
« Find him alſo liable in full coſts of ſuit, and appoint an account 
< thereof to be given in to Court.“ 


This judgement was affirmed by the Houſe of Lords, 26th March 
1793. | 


For Lord Daer, Dean e Faculty, Solicitor-General, Cullen, Marthland, et Cha. Hope. 
For the Freeholders, Wight, Geo» Ferguſſn, Montgomery, et Bufhby Maitland. Clerk, Hume. 


— C. | 
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p- 45. l. 18. from the bottom, for later read latent. 
109. |. 10. for Alexander Fardine read William Fardine. 
178. 1.8. from the bottom, for the L. 62 read the balance due to him, a 
205. l. 6. from the top, after proceedings, add in an action of multiple=poinding, 
239. |. 28. for 5 67 read 5 56. 
279 l. 16. for purſuer read defender. 
299. l. 14. for{ 5. read 9 6. and 7. 
337. I. 6. from the bottom, after circumſtances a full point. 
357. I. 1. and 2. the words 23d December 1738, Macleſlie, ſhould follow the word 
penalties. | | 

p. 367. 1. 12. from bottom, delete under the title of Bereans. 

p. 379. J. 9. from the bottom, for by the lex domicilii read from. 

p. 380. 1. 18. from the bottom, delete comma after the words that is. 

p- 383. |. 3. delete and 

p 384. 1. 3. delete and that. 

p. 440 l. 11. from bottom, (title), for and appointed, read the declaration being 
appointed. | 

p. 449. |. 15. for latter read later. 

Note. As to the opinion of the Court, in the caſe of Sword contra Blair, (p. 
280.) there is authority for now ſtating, that what chiefly weighed with the majqri- 
ty of their Lordihips, was not the circumſtance there mentioned, but the general 
underſtanding and practice of merchants, regarding ſtipulations of intereſt in bills, 
e. g. bankers notes and Eaſt-India bills; which indicated, that ſuch of the later de- 
ciſions as had ſet aſide bills bearing a clauſe of intereſt, were erroneous, and ought 
not to be followed as precedents. 
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In the INDEX. 


APPROBATE AND REPROBATE. One cannot be required, on this principle, to 
do an illegal act, or what would expoſe him to a forteiture of a valuable eſtate, 
Viſcount of Arbuthnott againſt his Children and their Tutor ad litem, July 4. 1704. 

BaNKkuUPT, Article 3. Inſtead of © hurtful to creditors” read © hurttul to the 
c“ creditors.” 

CauTionNER. Article 4. For the deciſion of this caſe in the Houſe of Lords, 
ſce Abſtract of Appeal Caſes. | 

PRockss. Article 3. delete But. And article 4. read thus: © But even in a pro- 
© ceſs in an inferior court, and where the defender was not perſonally cited, a de— 
& cree in abſence, it not challenged by the detender himſelt when he had a proper 
« opportunity, held pro re judicata, although the regulations in 1672 and 1693 do 
* not apply,” &. | 


ABS TR A ab 


JUDGEMENTS of the Houss or Lokps, 


IN THAI 


CASES contained in this Vorume, 


No I, March 11. 1793. 
JOHN HAY BALFOUR, and others, 
AGAINST 
Mifs HENRIETTA SCOTT: 


« ORDERED and adjudged, That the original appeal be diſmiſ- 
« ſed, i. e. at the ſuit of Hay Balfour and others, and that the 
« jinterlocutor complained of by the croſs-appeal for Henrietta Scott 
be reverſed ; and it is declared, that the ſaid Henrietta Scott is in- 
e titled to claim her diſtributive ſhare in the whole perſonal eſtate of 
« her uncle David Scott, to which he ſucceeded as heir by the law 
of England, where he had his domicil at the time of his death.“ 


No XXV. April 15. 1790. 
ELISABETH and MARGARET BRUCE, 
AGAINST | 
JAMES BRUCE of Kinnaird. 
« ORDERED, That the appeal be diſmiſſed, and dis interlocutors 


* complained of affirmed." No XXXII 
a : 
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No XXXII. | February 7. 1795. 
ARCHLBALD DUFF and JAMES HENDERSON, 
04 1ST 
JANET HENDERSON. 


| * 
« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
“ complained of affirmed, with L. 200 coſts.” | 


N* XXXIV. April 7. 1789. 
WALTER SCOTT, 
AGAINST 
The CREDITORS of SETON of Touch, 
"0 ORDERED, That the appeal be diſmiſſed, and the interlocutors 
e complained of affirmed.” 
No XXXVIII. | Aay 25. 1789. 
FRANCES HAY, 
AGAINST 
ROBERT HAY. 
« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
“ complained of affirmed.” 

No XL. T June 15. 1789. 
JOHN WOOD and COMPANY, 
AGAINST 
ARCHIBALD HAMILTON. 


« ORDERED, That the appeal be diſmiſled, and the interlocutors 
s complained of affirmed,” 


No XLVIII. 
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Ne XLVIII. 
ALLAN, STEUART, and COMPANY, 
AQOAINST 
CREDITORS of JAMES STEIN. 


The point determined in this caſe was brought under appeal in che 
following one. 


December 23. 1790. 
-HENRY JAFFRAY, and others, 
AGAINST 
ALLAN, STEUART, and COMPANY. 


«* ORDERED, That the interlocutors of the 11th December 1788, 
„ the 4th March 1789, and 5th March 1789, complained of in the 
„original appeal, be reverſed, without prejudice to the reſpondents 
« jn the ſaid appeal producing evidence to ſhew, that they were in- 
“ titled to ſtop and retain the grain conſigned by them to Jaines 
« Stein the bankrupt: Ordered, That the cauſe be remitted hack to 
« the Court of Seſſion, to take ſuch evidence, and hear the parties: 
« Ordered, That the interlocutor of 5th March 1789, complained of 


by the croſs-appeal, be affirmed.” 


Ne LXVII. | April g. 1790. 
Sir WILLIAM FORBES, Baronet, of Craigievar, and others, 


| AGAINST | 
Sir JOHN MACPHERSON, Baronet. 


« ORDERED, That the interlocutors complained of be reverſed 3 
ce and it is farther ordered, That the reſpondent do confeſs or deny 


« the averments in the appellants pleadings.” 


No LX XXV. 
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No LXXXV. May 7. 1792. 
REBECCA HOG, 
AGAINST 
THOMAS HOG. 


« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
„ complained of be affirmed.” 


No LXXXVII. Fune 15. 1792. 
JAMES OGIL VIE. 
AGAINST 
THOMAS WINGATE. 


© ORDERED, That the interlocutors complained of, fo far as they 
« declared generally, That the landlord's hypothec over the crop 
« and ſtocking cannot be defeated by the prerogative proceſs of the 
« Crown, in virtue of the ſtatute 33d Henry VIII, as extended to 
& Scotland by the articles of Union, and the act of Parliament 6th of 
Queen Anne, be reverſed. But in reſpect that the King's title 
« does not ſufficiently appear in the proceſs, it is farther ordered, That 
4 the cauſe be remitted to the Court of Seſſion, to inquire more par- 
\« ticularly into the proceſs, and conduct thereof, in virtue whereof 
« the effects in queſtion are ſuppoſed: to have been ſubjected to the 


« King's title.“ 


Ne LEXXVII. February 25. 1791. 
NEWNHAM, EVERETT, and COMPANY, 
AGAINST 
DAVID STEUART. 


-* ORDERED, That the appeal be diſmiſſed, and the interlocutors 
e complained of affirmed.” | 


Ne LXXXIX. 


AFFENDER (5) 


No LXXXIX. February 23. 1791. 
HELEN SCOTT, 
AGAINST 
JERDON CAVERHILL. 
© ORDERED, That the appeal be diſmiſſed, and the interlocutors 


© complained of afhrmed.” 


. April 8. 1791. 
JAMES WATSON, and THOMAS MOLLISON, 
AGAINST 

PATRICK LAING. 


© ORDERED, That the appeal be diſmiſſed, and the interlocutors 
c complained of affirmed.” 


. Ne Cl. May 11. 1791. 

Sir JOHN HENDERSON, Baronet, 
AGAINST 

ROBERT- BRUCE-HENDERSON. 


„ ORDERED, That the appeal be diſmiſſed, and the interlocutor 
* complained of affirmed.” 


Ne CX VII. | | April 6. 1791. 
JAMES BAILLIE, 
AGAINST 


ELISABETH CHALMERS, alias SCOTT. 


« ORDERED, That the part of the interlocutor complained of be 
« reverſed, in ſo far as it finds generally, That James Baillie is per- 
e ſonally liable to Mrs Eliſabeth Chalmers for L. 688 of expences of 
* proceſs and extract, which Helen Douglas was decerned to pay: 
Rut it is declared, That the ſaid James Baillie is reſponſible for the 


conduct of the cauſe, in ſo far as the ſame is malicious, vexatious, 
1 | | « and 


(6) u r E N 1X. 


« and calumnious : Aud it is ordered, That the cauſe be remitted back 
« to the Court of Seſſion, to inquire how much of the ſaid ſum of 
L. 688 of expences of proceſs and extract has been occaſioned by 
the conduct of the defender in the ſaid cauſe.” 


No CXXXVI. Abril 15. 1791. 
The MAGISTRATES of ANNAN, 
AGAINST 
Mrs MARY SHORTREID. 


© ORDERED, That the appeal be diſmiſſed, and the . 
“ complained of affirmed.“ 


Ne CXL. April 13. 1791. 
THOMAS LIVINGSTONE, 
AGAINST 
The EARL of BREADALBANE. 


ce ORDERED, That the appeal be diſmiſſed, and the —— 
ce complained of affirmed.” 


No CXLVII. April 20. 1791. 
JOHN, LAIRD, 


AGAINST 


ARCHIBALD and JOHN ROBERTSONS. 


* 


© ORDERED, That the interlocutors complained of be reverſed, 
e“ and the cauſe remitted back to the Court of Seſſion, to paſs the bill 


« of ſuſpenſion.” 


Ne CLIV. | March 28. 1792, 
WILLIAM SIMPSON, 


AGAINST 
The Honourable ANNE KER, and others. 


« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
e therein complained of be athrmed,” 
No CLV. 


APP EN ͤ (7) 


 N*CLV. March F. 1792. 
Colonel ROBERT PRINGL E, 
AGAINST | 
The FREEHOLDERS of SELKIRKSHIRE. 


«© ORDERED and adjudged, that the appeal be diſmiſſed, and the 
5c interlocutors complained of affirmed.” 


Nola. The judgement of the Court of Seſſion in this caſe, being 
_ contrary to that afterwards pronounced 3iſt May-1791, Alexander 
Milne contra the Freeholders of Aberdeenſhire, it has been thought 
proper to notice it. The judgement of the Court in the caſe of Milne 
was afterwards appealed from, and reverſed in the Houle of Lords; 


ſo that the queſtion, as to trying the objection of nominality after 
the four kalendar months, may be confidered as at reſt, 


No CLIX, | March 5. 1791. 
PETER SPFIENS 
AGAINST 
Sir ALEXANDER CAMPBELL, Baronet. 
« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
% complained of affirmed.“ | 
No CLXXXII. 1793. 
EEE ARCHIBALD MILNE, 

AGAINST 


The FREEHOLDERS of ABERDEENSHIRE. 


-« ORDERED, That the interlocutors complained of be reverſed.” 


Ns (CVI. June 11. 1794. 
CREDITORS of Sir ROBERT MAX WELL, 
AGAINST 
TRUSTEES of PATRICK HERON. 
«© ORDERED and adjudged, That the interlocutor of 8th February 


« 1792, complained of, be, and the ſame 1s hereby affirmed; . 
(e le 
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« the following variations, vis. after the word (for) inſert (half), 
« and after (the) leave out (whole), and after (cargo) leave out to 
« the end of the ſaid interlocutor, and inſert (each of thera having 
« been indebted, as principal, for a moiety thereof, and as ſecurity 
« for the other moiety): And it is farther ordered and adjudged, That 


« the interlocutor of 23d February 1792, alſo complained of in ſaid 
« appcal, in fo far as repugnant to ſaid interlocutor, varied as afore- 


« ſaid, be, and the ſame. is hereby reverſed.” 


No CCRXIX. Fune 11, 1794. 
The TRUSTEES of GEORGE ROSS, 
AGAINST 
SARAH AGLIANBY,. 


« ORDERED, That the appeal be dumulled, and the interlocutors 


« complained of affirmed. = 
App. Ne I. March 25. 1790. 
The MAGISTRATES of EDINBURGH, 
AGAINST 


The MEMBERS of the COLLEGE of JUSTICE. 


« ORDERED, That the appeal be diſmiſſed, and the interlocutors 
« complained of be affirmed.“ 


App. No III. March 26. 1793. 
'LORD DAER, = 
AGAINST 
K EITH STEWART. 


« ORDERED and adjudged, That the appeal be diſmiſſed, and the 
© interlocutors complained of be affirmed.” 
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Spalding Spalding 218 
Spiers Campbell (Sir Alex.) 318 159 
Stein's creditors Allan, Steuatt, and Co. 84 43 
Stein's creditors Young I44 80 
Stewart Daer (Lord) App. Ne. 3 
Storie Brown 272 137 
Stothert Hannay 58 35 
dutherlaud Dunbar (Sir William) 244 126 
T. 
Tailzeour Tailzeour 19 11 
Lait and others Forbes(Sir W.) &Kothers 275 139 
Telter's creditors Scotland (Bank of) 217 115 
i homſon Gordon F alconer 437 208 
{rail O:kney trecholders 339 166 
V. ? 
Veitch and others Scott 206 110 
W. ; 
Walker and others Playfair and others 92 52 
Wallace (Sir Thomas) Brunſdone 105 59 
Vatſon and Molliſon Laing 179 99 
Wellwood Wellwood 339 167 
Welſh and Cuming Harkies 167 92 
Whyte Fairſervice 125 69 
Whyte Fairſervice 190 70 
Wilton Wilſons $297 * 36 
Wilton Brown & Co. 282 142 
Wilſon, &c. Smith 455 217 
Wingate Ogilvie 385 187 
Mood and others Hamilton 65 40 
Woods Reid 76 4s 
. | 
York-buildings Co. Cuming 316 158 
123 68 


OF THE 


PRINCIPAL MATTERS contained in the foregoing Dxc1s10Ns. 


ApnJunicatiION. It is not an objection to an 
adjudication, that the previous decree of con- 
ſtitution was founded on an unſtamped wri- 
ting. No. 96 Mrs Amelia Lamont again /t 
the Creditors of Lauchlan and Archibald La- 
mon. Dec. 4. 1789. 

Lands being diſponed @ ne, or de me, 
and a baſe inteftment taken; a creditor of 
the diſponee, in order to render his adju- 
dication the firſt effectual one, may throw in- 


to his ſignature of adjudication a clauſe of 


confirmation ; and this although the right 
of ſuperiority has been before effectually ad- 
judged by a creditor of the diſponer. No. 183. 
Catharine Mackenzie and others againſt Roſs 
and Ogilvie, and others, Fune 1. 1791. 
Where the debtor's right 1s perſonal, being 
a conveyance of lands, with a procuratory of 
reſignation and precept of ſeiſin, a creditor, in 
order to make his acjudication the firſt effec- 
tual one, cannot charge the ſuperior of the ad- 
judged lands to enter him as vaſſal, but he 
ought to recover the conveyance, and there- 


upon proceed to execute the procuratory of 


reſignation, or to take infeftment on the pre- 
cept of ſeiſin. Appendix. Henry Pearce a- 
gainſt David Limond, June 21. 1791. 
ALliment. The aliment to the daughter of a 
reſpectable and ancient family due during her 
life, or till her marriage. No. 50. Dalziel a- 
gainſt Dalziel, Dec. 14. 1788. 

Aliment found due to a widow by the re- 
preſentative of her hyſband, her legal provi- 
ſions being inſufficient, No. 106. Primroſe 
Young againſt Charles Campbell, Jan. 27.1790. 

A claim for bygone aliment of a baſtard 
child, made by the mother againſt the fa- 
ther, falls under the triennial preſcription. 
No. 164. Agnes Forſyth againſt George Simpſony 
Feb. 15. 1791. 

See HusBanD anD Wire. 

See PERSONAL AND "DRANSMISSIBLE, 

See PRISONER. 


 AnnuatrEnT. A factor found liable for inte- 


reſt on the money in his cuſtody, No. 127. 
Lord Elphinſton againſt Alexander Keith, May 


15. 1790. 
ArraENTicr. The indenture of an appren- 


tice to one trading company not aſſignable 
to another, though carrying on the ſame 
trade; and though by the articles of part- 
nerſhip a continual and indiſcriminate change 
of individual members be admitted. No. 100. 
Edinburgh Glaſtbouſe Company againſt Shaxv, 
Dec. 22. 1789. 


ARBITRATION—Ultra vires compromiſi, An 


arbiter in a fettlement of accounts having 
involved with the ſubje& of the ſubmiſſion 
a ſimilar ſettlement between himſelf and the 
parties ſubmitters, the decree, though from 
thence the tranſaction did not appear, was 
found null. No. 98. Thomas Elliot againſt 
Fohn Elliot, Dec. 15. 1789. 


AkRESTMENT. Act 1581. c. 18. No ac- 


tion on this ſtatute for breach of arreſtment 
ultra valorem. No. 209. Alexander Grant a- 
gainſi John Hill, Feb. 27. 1792. 


B 


Bax xVUrr. Act 1783. The production of 


an intereſt in the action againſt a poinder, 
equivalent to“ ſummoning,“ by the party 
produeing. No. 15. Finlay againſt Bertram, 
Gardner, and Company, Jan. 16. 1788. 


BaxkrueT. The effect of an aſſignment of 


perſonal rights, in a queſtion with creditors in 
general, regulated by its date, and not by 
that of its intimation. No. 28. Hay againf? 
Sinclair and Company, July 8. 1788. 

A ſale of lands having been ſet aſide 
as hurttul to creditors of a bankrupt, the 
right of the purchaſer was found to be 
ſtill effectual in every other reſpedd. No. 
30. Macmaſier and Company againſt Campbell, 
July 10. 1788. 

Act of ſederunt 1685. Act 1696. Debts 
affecting a bankrupt eſtate, conveyed to 
the purchaſer at a judicial ſale upon pay- 
ment, found to be extinguiſhed to every other 
effect, except that of ſecuring the purchaſer. 
No. 34. Creditors of Hugh Seton againſt Il aller 
Scott, Affirmed on appeal. 

The monies recovered by the factor on a 
ſequeſtrated eſtate may not, even with the 
approbation of a great majority of the cre- 
ditors, be placed in the hands of a merchant, 

a or 


N 
ö 
; 


C. ä 


or company of merchants, though taking up 


money on promiſſory-notes as bankers do. 
No 52. Ilir and others againſt Walker 
and others, Dec. 24. 1788. 7 

Act 1783. A perſon carrying on the 
trade of building houſes, though a writer by 
profeſſion, intitled to the benefit of that ſta- 
tute. No. 110. Ardrew Scott againſt fohn 
Veitch and otherr, Feb. g. 1790. 

Act 1655. Securitics for prior debts not 
liable to challenge, when not immediately in- 
jurious to the creditors at large. No. 115. 
The Truſte? en Andrew Swinton's ſequeſtrated 
eſtate againſ? Sir William Forbes, Fames Hur- 
ter, and Company, Feb. 19. 1992. 

Act 1506. c. 5. Indorſations of bills of 
exchange by a merchant, to his banker, in 
the ordinary courſe of trade, not affected by 


the tatute. In this caſe, the advances by the 


banker during the Go days exceeded the 
value of the bills indorfed. No. 169. Tru 
toe for F ime: S'ein's Creditirs 4. Sr 
Ii'illiam Forbes, Jamey Hunter, and Comes 
ary), March i. 1797. 

After a legal bankruptcy, incapacity con- 
tinues till folvency proved, No. 170. The 
('rediters of Mactellar againſt Macmath. 
\Mirch 1. 1791. It is not neceſſary for 
conſtituting a legal bankruptcy, that the 
debtor lhouid be actually put in prifon ; or 
that the act of taking into cuſtody ſhould be 
proved by the execution of a meſſenger, bid. 
——— A bond of corroboration is ſtruck at by 
the ſlatute. 101%. N;ta. This cafe went to 
appeal, and was afterwards compromiſed. 

A diſpolition 974ium hoanorum by a per- 
ſon infolvent, but not under the detcription 
of at 1696, to a truſtee for behoof of his 
creditors, named by a majority of themſelves, 
valid. No. 193. Andrew Hutchiſon againſt 
The Cretit;rs of Fames Gibſon, Dec. 8. 1791. 

See PROOF. 

See RIGHT IN SECURITY, 


BasTarn. A tack granted to a perſon born 


out of wedlock, excluding aſſignees, does 
not paſs to the Crown's donatar. No. 84. 
Falconer againſt Hay. July 29. 1789. 


BATTERY PENDENTE LITE, Act 1594, c. 219. 


This flatute found not to be in defuetude. 
No. 63. Balfour Fowler againſt Jahn Giilef- 
fey þ eb, 20. 1789. 

Action on the ſtatute ſuſtained, ſo as to 
allect the creditors of a bankrupt party. 
No. 125. Jan Annand ag«inft John Roſs, 
March 3. 1790. 


BEexrricium Courkrrxrix. A perſon, after 


obtaining a Ceſio borcrum, is not intitled to 
that privilege, although, if a ere ditor were to 
ule diligence in ſuch a way as to deprive the 
debtor of the neceſſaries of life, the Court 
would interpoſe. No. 4z. Pringle againſt 
Neilſon, ug 5. 1788. 


Bir, or Exchaxck — cannot be proteſted 


on the day of payment. No. 27. Charles a- 
ain/t Skirving and others, Tu'y 2. 1788, 

ln a quettion between indorſers, it is 
enough for authorifing a claim of recourſe, 
hat in intimating the diſhonour, no impro- 
per delay had occurred, No. 132. Robert 


0 
L 
* 


Carrick againſ? Henry IWilliam Harper, Ila, 
23. 1790. 

A bill bearing a ſtipulation for intereſt 
from the date, ſuſtained in a competition of 
creditors. The bill was holograph of the 
acceptor. No. 141. 7% Sword again} Fam:ss 
Blair, Fun? 24. 1790. 

Regular negotiation, how far required in ac- 
commodation-bills No 199. Creditors of Hac- 
alpine and Company againſt Parſons and Govett, 
Jau. 21. 1792. 

See PRESCRIPTION. 
See Vis ET MeTvus, 

Boxa Fipk ConsumeTiIon—of Teinds. 
Whether a ſum decerned for as the amount 
of byzone teind-duties be regarded as ru 
bona fide fercepti, either as to principal or 
annualients. No, 153. 7% Harriſon Oli- 
phant againſt David Smyth, Nov. 30. 1790. 


Buxan Royal. A party building in conſe— 


quence of a jed4ge and warrant, is bound to re- 
{tore the ſubjccts, as ſoon az the ſums diſburſed 
by him have been recovered out of the rents. 
No. 37. Gregory againſt Burts, July 19, 
1788. ; 

Non-refident freemen have no right to vote 
in the election of a deacon. No. 81. Laub 
againſt Higb, July 29. 1789. | 

Where no deacon has been eleQed at the 
uſual time, the next election muſt be autho— 


riſed by the magiſtrates. No. 83. Donald- 


fon and others againſt the Magiſtrates of Kings 


horn, Fu) 29 1789. 

It is a diſqualification from voting, that 
the party holds an office in the burgh at the 
will of the magiſtrates, No. 87. High againſt 
Miu, Aug. 6. 1789. 

The daughter of a ſoldier found not in- 
titled to authoriſe her huſband to carry on 
a trade within burgh. No. 120. The Corpo- 
ration of Shoe im ters of Perth againſt Eliſabeth 
Macm rtin, Feb. 24. 1790. 

The determination of the Court on 21ſt 
July 1786, reſpecting the fine or compoſition 
paid by intrant burgeſſes, adhered to by the 
Court. No. 133. Leid againſt Incorporations 
ef Mary's Chapel, May 23. 1790. 

Being a Peer's eldeit ſon does not diſqua- 
lify for a place in the council of a burgh. 
No. 165. Alexander Birtwhiſile ag4inft Lord- 
Daer, Feb. 23. 1791. 

A perſon, in taking the oaths to govern- 
ment as an officer in a royal buryh, having 
annexed this qualification, “ that he took 
e them ſo far as was agreeable to the word 
& of God,” the Lords found, that he had 
not taken the vaths in the manner preſcribed 
by law. No. 213. {Robert Bu and others a- 
gainſi Henry Feffrey and others, Fune 6. 1792, 

Diſputed, but not decided, how far the 
acts of indemnity extend to thoſe who wil- 
fully refuſe to take the oaths to government. 
No. 215. Nobert Banks and others againſt 
Hery Jeffrey and others, ure 6 1792. 

The official acts done by magiſtrates of royal 
burghs and others, within tire months after 
their admittance into office, valid, though they 
have omitted or refuſed to take the oaths to 
government, Jia. 


| Cavrtioxssr. 


C. 

CAVvriox rg. A bond, granted by two cau— 
tioners, having been given up and cancelled, 
upon an erroneous idea that the obligation 
of the debtor had been fully implemented; 
the Lords found, that the cautioners were 
nevertheleſs liable, No. 44. Nigg and others 
apainſt Paterſon and Bell, Mo. 15. 1788. 

A cautionary obligation limited ſtrictly 
to the terms in which it was expreſſed. 
though the meaning of the parties appeared 
to extend farther No. 150. The Uiverſity 
of Glaſi5w againſt the Earl «of Seltirk and 
ethers, Nv. 18 1790. 

A cantionary obligation does not fall by 
the cautioner's death, but continues upon 
his heirs. No 151. The Univerſity of Glafe 
g:w againſt Sir William Miller and {rs 
Janet Stirling, Nov. 18. 1790. 

One of two cautioners, paying on an aſ- 
ſignment, intitled to be ranked on the eſtate 
of his co-cautioner for the whole ſums due, 
to the effect of his recovering a rateable part 
of the debt, No 205. The Creditors of Sir 
Nobert Maxwell againſ# the Truſt-e+ of Pa- 
trick Heron, Feb. 8. 1790.- Va. This judge- 
ment appealed from, aud the queſtion is {till 
undetermined, 

See MepirArio Fuc =. 

Sce PERSONAL AUD 'IRANSMISSIBLE, 

See Ric ur iN SECURITY. 

CH4RGE TO ENTER HEIR, Special charge in- 
cludes a general one ejuſlem generis. No. 
101. Robert Bruce Henderhon againſt Sir 
hn Henderſon, Fan. 20. 1790. 

Crausz. The expreſſion & Lawful heirs-male,” 
employed in certain parts of an entail, with 
the ſame meaning, as far as appeared, as that 
of © Heirs-male of the bodies” of the tub- 
ſtitutes, uſed in other places of the decd, 
was nevertheleſs ſtrictly interpreted in con- 
formity to the words. No 38. Rilert Hay 
egainſt Wiſs Francer Hay, Juli 21. 1788, 

A clauſe, diſponing all ſums of money due 
by bond, dues not comprehend thote due by 
heritable bond. No. 61. George Waddel a- 
gainſt R_bert Colt, Feb. 13. 1789. s 

A deſtination being to tlie granter in life— 
rent only, and failing kim by deceaſe, to an- 
other perſon in fee, the Jatter underſtood 
to be diſponee or inltitute, aud not an heir 
of entail. No. 167. Robert IHellauamd againſt 
Nobert Iiellword and others, Feb 23. 1791. 

A deſtination of fee to the granter him- 
ſelf, and to a jn tim diiponce, does not 
carry it out of the perſon of the former. 
No. 168. William Gorden againſt David Mac- 
cullach, Feb. 23. 1791 
CoLLartion. Heirs, whether alz2qui ſucceſſuri, 
or not, and whether ab intc/{ats or provifioue 
hominis, muſt collate, in order to claim any 
ſhare of the moveable ſucceſſion No. 1, 7% 
Hay Baifgur againſt /\ ifs Henrietta Scott, Nov. 
15. 1787, Se Abſtract of Appeal Caſes. 

See HEtk and LTICU TOR. 

See SUCCESSION. 

See Tacx. 

See TAIUEZ IE 
CoLLeces of JusTices — found exempted from 


"I 


the payment of poors money, and the: 
taxations impoſed by the Magiſtrates of E- 
dinburgh, App. No. 1. The Lord Prov! 
and Magiſtrates of Eeimburgh again The Fo 
culty of Advocates, and the Sgcioty of Writers 
to the Signet, in behalf of the Col ege of Tuſicce, 
Fan. 29. 1788. 


Cour ENSATION AND RETixTION. A vaſſal 


can not retain the feu duties for damages 
* > . » * | JE . . 
occaſioned by the working of a coal origi- 
nally reſerved by the ſunerior, but after- 
wards ſold by him to a third party. No. 154 
- — 2 * a P LE 
The Truſtive; of the Marc ſianeſi of L.etlian a- 
gainft IHilliam Sinpſon, Dec. 8. I 700, 4 
tirmed on appeal. | 
Goods in the bands of an artizan or ma- 
* / « Þ 4.) * * 1 > > 4 5 — 
nufacturer cannot be retained by him for 
any other debt than that of the expence of 
his manufacture. No. 153. Creditors of Hen: 


ry Harper again? Andrew Faulds, Fan, 27. 


* — 


ComPETiTION A landlord, in virtue of his 


hypothec, preferable in a competition with 
the officers of the revenue, lung for recove- 
ry of a debt due to the Crown, No. 187. 
James Ogitviz again/i 1 tomas Wingate, June 
29 1791. See Abllract of Appeal Caſes. 
See BANKRUPT 
Hee RIGHT in SECURITY, 


Coxpiriox. A father who had granted a pro- 


viſion to his daughter, having, in an after 
deed, inſerted the condition, that if ſhe mar- 
ried a certain perſon the proviſion ſhould be 
void; it was not ſuſtained. No., 203. Lydia 
Douglas and ler Iſufband againſt the T. tees 
of Sir Charles Dauglas, Feb. 7. 1792. 


3 


D 


DartaaE ard InTertsr. Monopoly to the 


king's Printer. How far his patent extends 
to Bibles having commentarics annexed. No, 
131. His Maj Printer and Stiationer a- 
gainſi Beil and Braifute and others, May 22. 
1750. : 
The higheſt offerer at a public roup, who 
failed to find caution according to the ar— 
ticles, by which the purchaſe devolved to the 
next, found liable for the ſurplus of price. 
No. 195. Creditors of David Currie ag, 
William Hannay, Des. 13. 791. : 


Draruntp. Bring in a market-place, though 


only for the purpoſe of viſiting a friend, found 
ſufficient proof of reconvaleſcence. No. 11. 
Taiizieour again Tailsicour.—Nota. This 
cafe was carried to appeal, and afterwards 
compromiſed, 

Not necellary to conllitute deat' bed, that 
the illneſs ſhould, betore the date of the ſettle- 
ment, be ſo violent as to confine the party to 
his bed, or even to his houſe. No. 12. Þluck 
againſt Black, Dec, 11. 1787. 


Exrcurionv. In a complaint with regard to 


the election of a deacon in a ro 'al buryh, it is 
only neceſlary to call the magiſtrates and 
counſellors of the burgh, No. 82. Donald: 
fon and athers aguin/i the Magiſtrates of 1ning- 
horn, July 29. 789. 


1 D Fx! 


A ſuramons executed without ſubſcribing 
-witneſſes inſufficient to interrupt the ſexennial 
preſcription of bills of exchange. No. 123. 
amel Baillie againſt James Deig, March 2. 
1790. | 

„ A party being examined as a 
haver, not competent to put a queſtion rela- 
tive to the exiſtence of the debt claimed from 
him. No. 43. John Yule againſt David Ro- 
leriſen, Nov. 13. 1788. | 


. 

Facroz. See ANNUALRENT, 

Fa cron Loco TUTORIS—may enter into a ſub- 
miſſion. No. 208. George Gordon Falconer, 
and his factor loco tutoris, againſt Katherine 
Thomfon, Feb. 17.1792. 

Flax. A huſband underſtood to be fiar of a 
ſubje& provided to him nomine doris, though 
the wife's heirs be called next after thoſe of 
the marriage, the wife herſelf being named 
as a ſubſtitute. No. 101. Robere Bruce 
Henderſon againſt Sir Fabn Henderſon, Fan. 
20. 1790. 

TiAk ABSOLUTE, LIMITED. A father bound by 
his marriage-articles to provide his lands to 
the heirs of the marriage, with a power of 
preferring any one of his ſons to the eldeſt, 
and alſo of impoſing limitations on his ſuc- 
ceſſor, may not appoint the lands to be ſold, 
and the price to be divided among his chil- 
dren equally. No. 157. James Farquhar 
Cordon and his Curators againſt the Truſtzes 
of T:hn Cordon, Dec. 8. 1750. 

Sce TaILZ Ik. | 

Forxticxn, An heir is not bound to collate he- 
ritage in Scotland, in conſequence of ſuc- 
ceeding to executry funds of the predecel- 
ſor's ſituated in England. No. 1. 7% Hy- 
Balfour againſt Miſs Henrietta Scott, Nov, 
15. 1787. See Abſtract of Appeal Caſes. 

An aſſignee under an Engliſh commiſhon 
of bankruptcy, by obtaining decree, though 
in abſence, againſt a debtor of the bankrupt, 
diveſts him of the jus credit, and renders 
every poſterior ar reſtment ineffeQual. No. 8. 
John Scett againſt Fames Leſhe, Nov. 28. 
1787. 

"An alien may not ſue in the courts of this 
country as a tutor-of-law or curator for an 
inſan- perſon reſident in Scotland. No. 216. 
Fames Mer and bis {tlornies againſt John 
Allen, June 8. 1792, 

Suceeſſion of moveable effects ſituated in a 
foreign country, whether teſtate or inteſtate, 
regulated by the /-x dmicilii. No. 185. Re- 
Becca Hog againſt Thomas Hog, Fune 7. 1791. 

Succeſſion in moveables regulated by thz 
lex domicilii. No. 192. Fane Durie againſt 
Alexander Coutts, Nov. 30. 1791. 

An Engliſh certificate of conformity effec- 
tual in Scotland to protect the perſon of the 
bankrupt from diligence on Engliſh debts, 
No. 197. Adam Watſon againſt Fames Kenton 
Jan. 21. 1792. | 

The price of goods furniſhed in Scotland 
to the order of a perſon in England, not held 
an Engliſh debt; but a bill payable in Eng- 
land being taken from the debtor, this ren» 
ders it ſuch, 1014. | 


Hers and Execvror. 


A bill being drawn in a foreign ſtate on a 
perſon in Scotland, though not accepted, 
creates a debt, which is held not to be a fo- 
reign but a Scotch one. No. 198. Robert Ar- 
mour againſt Fohn Campbell, Jan. 21. 1792. 

Foreign bills drawn on perſons in Eng- 
land regulated by the Engliſh law. No. 199. 
Creditors of Macalpine and Company againſt 
Parſons and Govett, Jan. 21. 1792. 

See PROOF. 

FoxtiGntr, How far a ſubject of the Ame- 
rican States ſuch. No. 210. Anne Stewart 
againſt Sophia Hoome, May 18, 1792. 

Foxum CometTEns. A native of Ireland ha- 
ving a military office in Scotland, without 
actual reſidence, not liable to the juriſdiction 
of the Scots courts. No. 62. Forreſt againſt 
Funſtone, Feb. 20. 1789. 

A marriage celebrated in England by two 
natives of Scotland not diſſoluble in the Scots 
courts. In this caſe the criminal acts were not 
committed in Scotland. No. 59. Brunſdone 
againſt Sir Thomas Wallace, Feb. 9. 1789. 

An Engliſh adminiſtrator living in Scot- 
land may be ſued here. No 121. Colin Mo- 
riſon agair ft ame Ker, Feb. 25. 1790. 

Frxaup. An inſolvent perſon having purchaſed 
goods on credit within three days preceding 
his bankruptcy, ſuch purchaſe preſumed in 

law to be frauduient. No. 48. Man, Steuart, 
and Company againſt Creditors of James Stein, 
Dec. 4. 1788. Sce Abſtract of Appeal Caſes, 


bs. 

Game. No perſon, however qualified by law, 
is intitled to hunt on the grounds of another 
without his conſent, though theſe lie open 
and unincloſed. No. 140, Z. Breadalbane 
againſt Thomas Living ſtone, Fune 16. 1790. 
See ABSTRACT of APPEALS. 

GENTRKAL ASSIGNATION. See CLAUSE, 

Greg. A miniſter cannot, in any caſe, grant 
a feu of his glebe. No. 199. The Miniſter of 
Dunkeid againſt the Heritors, May 14. 1791. 


H. 

An heir cannot inſiſt 
for collation, unleſs he be, at the ſame time, 

one of neare/? in kin. No. 7. Macaw againſt 
Macaaus, Nov. 28. 1787. 

HEIA-POTION SR. A country-houſe, with a 
garden and pleaſure- grounds annexed to it, 
whitber the proprictor uſed to retire for 2 
day or two during the ſummer-feaſon, can- 
not be ſet aſide as a Precipuum to the eldeſt 
herr-portioner. No. 217. Jahn Smit again/? 
Marion IWilſin and others, Fune 12. 1792. 

Heir cum BENEFicio. See PRESCRIPTION. 

See ProOOEFE. 

HerITABLE and Moveasle. A legacy due 
to a perſon by her brother's heirs, whole 
eltate was expreſsly burdened with it, found 
to be effectually conveyed by a deed in a teſ- 
tamentary form, which, beſides bequeath- 
ing all goods and gear belonging to the tei- 
tatrix, declared the diſponee to be her ſole 
heir, executrix, and aſſignee. No. 96. rs 
Amelia Lamont againſt the Creditors of Laucb- 
lan and Archibald Lamont, Dec. 4. 1789. 

See HusBaxD and Wire, 
An 


IN © EM 


An eſtate, conſiſting partly of heritage and 
partly of moveables, being conveyed to truſ- 
tees for behoof of heirs, legatees, and credi- 
tors, with power to ſell the ſubjects and con- 
vert them into money—the intereſt of the heir 
held to be an heritable right, and not a us 
creliti diſpoſable by teſtament. No. 192 Jane 
Durie a, aint Alexander Coutts, Nov. 20. 
1791. 

Inveſtments in the government funds move- 
able. No. 196 Rebecca Hog ag inſt Themas 
Hog, Dec. 23 1791. 

Hus AVD and Wire. A decree of divorce in 
the Commiſſary court having been brought 
under reduction in the Court of Seſſion by 
the wife, who was the defender in the origi— 
nal action, the Lord found her intitled to an 
aliment, and to the ſums neceſſary for carry- 
ing on the action. No. 50. De /a Motte a- 
gainſi F. du. Feb. 9 1789. 

A buſband having left Scotland »beratus, 

his wife found liable to perſonal diligence, in 
the ſame manner as an unmarried woman, for 
debts contracted by her after his departure. 
— 78. Chur, ide againſt Currie, Fuly 11. 
1 
be debts of a trading company, though 
conſtituted by bond bearing intereſt and ſeeu- 
red on land, conſidered as moveable, in a 
queſtion between the widow and repreſenta- 
tive of a deceafed partner. No 10;. Prim- 
roſe Young og i Charles Campbell, Fan. 28. 
1790. 

No execution admitted againſt a wife's per- 
ſon for a debt ex d-/i&s incurred during the 
marriage: nor is the huſband liable, or the 
goods in communion; on that ground; but for 
the expences awarded to the purſucr the huſ- 
band is liable, as domiruc /itis. No. 117. Hrs 
Eliſubeth Chalmers againſt rs Helen Douglas 
and hor huſband, Feb. 19.1790. See Abſtract 
of Appeal Caſes. 

Hrror hc does not take place on ſhips for 
repairs made 1n home-ports. No. 4. Archi- 
bald Hamilton againſt Jahn Word and others, 

Juli 29. 1988. 
See COMPETITION. 


J. 

In ECIIII TY. A deed executed by a man in 
his ninety-fifth year, while enteebled both in 
body and mind, ſuſtained, although it appear- 
ed from the ev dence of witneſſes, that the teſ- 
tator was not aware of the cor ſequences of 
the deed, No. 89. Mr. H:len Scort apain ft 
Archibald and Jean eden, Now 17. 1789. 
See Abſtra& of Appeal Caſes. 

ImyLitd AsSIGNATION. See LEGITIM, 

ImyeLitd Cox biriox. A proviſion to a grand- 
child, made payable on his marriage, or at- 
taining a certain age, Japſes by his dying 
before that period unmarried. No. 47. Sa- 
nue Omey agairft Janet Maciarty, Nov. 19. 
1788. | g 

IurLiEDb OBLIGATION. Coal having been re- 
ſerved in a feu of lands, whether ſurface · da. 
mages be due to the feuer, though not ſti- 
pulated for No. 46. Duke ef dle and 
his Tackſman againſt Feuers of Sheardale, 
Nov. 21. 1788. 

InFEFTMENT. See TERCE. 

| INSURANCE. See n 


IaaIrAxcyof a feu- right ob nen lutum en- 
none m ſuſtained under the ſtatute of 1 557. 
c. 246. No. 221. 7:hn Ballenden againſt the 
D. e Arezle, July 6. 1792. 

Sce SALE. 

Sce TAILZIE. 

Joxispicriox — Nile cfficium. In the ap- 
pointment of a factor /c9 twtorir, the ſtricteſt 
attention required to the eſtabliſhed regula- 
tions. No. 16. Mary Cowan and HAndreny 
Cowan her father, Petitioners, Jan. 19. 1788. 

The truſtees in a deed of ſettlement ha- 
ving failed, the Court would not interpoſe 
by naming another truſtee. No. 91. James 
Hun Ma diual againſt Archibald Macdaual, 
N'v. 20. 1789. 

The Juſtices of the Peace have no juriſdic- 
tion in ordinary queſtions of debt. No. 138. 
James Robertſon agairſt John Shedden, une 
15. 1790. 

Horning competent to paſs on the extrac- 
ted decrees of the magiſtrates of boroughs of 
barory or of regality, or on proteſts and 
other writings regiſtered in their court-books, 
No. 152 Magiſirates of Paifl:y and Fobn 
Adam, Nov. 39. 1790. | 

Queſtion: reſpecting the right of the elec- 
tors of pariſh-miniſters under act 1690 com- 
petent in the civil courts. No 194. Fames 
Dunlop and others again/t Thomas Muir and 
ot / er, Dec. g. 1791. 

Sce MEmBtk of PARLIAMENT. 

See PoIxDING, 

Sce PusLic Poricx. 


K. 


See Cour ETITION. 


L. 

Ltecar DiLicence. A pardon having been 
granted to a criminal ſentenced to tranſpor- 
tation, on condition of his enacting himſelf to 
baniſhment after being ſet at liberty; per- 
ſonal diligence at the infance of creditors 
not thereby precluded. No. 124. Ebenezer 
Gardner againſt Thomas Hall, Mar. 3. 1790. 


KinG. 


LrGIrIiu. One or more of the children 12 fe- 


milia having renounced their legitim, their 
ſhares fall to thoſe who kave not renounced. 
No. 186. Rebecca Hog againſt Thomas Hog, 
June 7. 1791. 

See Fox E IGN. | 
LirkRENT. A liferenter not intitled to cut 
growing woods on the lands liferented, tho” 

planted by himſelf, and fit for the axe, unleſs 
they be ſuch as are in uſe to be cut in a cer- 
tain yearly progreſſion No. 64. Gray a- 
gain ſt Seton, Feb. 24. 1789. 


M 

MansE. Preſbyteries, though they may au- 
thoriſe the repairing or rebuilding of man- 
ſes, have no power to enlarge them. No. 
39. Robertſon againſt the E. of Roſeberry, 
Fuly 28. 193%. 

Mepirario ruck. Damages found due for 
an irregular ule of a meaztatione fugæ war- 
rant, No. 99. Patrick Laing againſt James 


IWatſo» and fihn Melliſor, Dec, 20. 1789. 

See Abſtract of Appeal Caſes. 
A cautioner de judicio ſiſti may be called 
to fulfil his obligation at any time * 
the 


1-0 Di 


the period allowed for extrafting the decree 
againſt the debtor, No. 142. Charles and 
Fames Brewn and Company againſt William 
Wilſon. 


MeumBeR Or PARLIAMENT. The trifling pecu - 


niary value of an eſtate giving a freehold 
qualification, is not per /e a ſufficient proof 
of nominality. No. 20. Lindſay againſt Dr 
dale, March 6. 17838. | 

The wadſet of a fee of a ſuperiority bur- 
dened with a right of liferent in favour of 
another perſon, does not give a right to 
vote as a freeholder. No. 66. Sr William 
Forbes and others againſt Blair, March 6. 
1789, 

Abe ſmall value of the feudal right in a 
pecuniary view, inſuſficient/ to prove that 
the freehold qualification founded on it was 
nominal and fiftitious Neither is it compe- 
tent, by interrogatories ſeparate and dif- 
tin from the oath of truſt and poſſeſſion, to 
prove the objection of nominality, No. 67. 
Sir William Forbes and uthers againſt Sir 
James Marpher ſyn and oth:rs, March 6. 
1789. This caſe carried to appeal, and the 
judgement of the Court on the laſt point re- 
verſed. See Abſtract of Appeal Caſes. 

A ſrecholder's having withdrawn from the 
meeting before the truſt-oath was put, 
but when he knew it was to be put, found 
equivalent to a refuſal to ſwear, unleſs he 
could give a ſufficient reaſon for his abſence, 
No. 102. Sir William Dunbar againſt fabn 
 Davidjon, Fan. 20. 1790. 

Competent to try a party's right to a 
peerage, when ſtated as an objection to his 
continuing on the roll of freeholders. No. 
107. Sr IWilliam Dunbar and others againſt 
Sir James Sinclair, Feb. 2. 1790. 

Atter the preſes and clerk have been cho- 
ſen, the trult oath may be put to any free- 
holder preſent at the meeting, though ta- 
king no ſhare in the proceedings. No. 113. 
K. B. E. Maclead and David Urquhart a- 
gainft Hugh Roſe, Feb. 12. 1790. 

In queſtions reſpecting treehold-claims, 
an extract of a charter from the records in 
Chancery is not admitted. No. 118. Villiain 
Ni/vet againſt Charies Hepe, Feb 23. 1790. 

Debated, but not decided, whether 2 hul- 
band could be inrolled in virtue of his wife's 
inſeftment, in a right of ſuperiority, 74.4. 

In tranſcribing an inſtrument of ſeiſin into 
the record, certain lands, though ſpecified 
in the precept of ſeiſin inſerted in the intro- 
ductory part of the inſtrument, were omitted 
in the clauſe where the notary atteſts 
that delivery was given. Fund, that, 
with regard to the omitted lands, the ſeiſin 
had not been recorded in terms of the ſtatute, 
ſo as to authorile a claim for inrolment as 


a irecholder, No. 119. Charles Gray againſt 


Charter Hope, Feb. 23. 1790. | 

Long ule of paying the land tax, held as 
ſufficient preſumptive evidence of the valued 
rent. No. 122. The Hon. Henry Erſkine a- 
gairſt the Hor. ohn Hipe, Feb. 23. 1790. 

An inſtrument of ſeiſin, not marked in 
the minute-book, nor engroſſed in the record 
till within twelve moaths of the inrolment, 
ſuſtained, in reſpect of the practice in the 
county in which the claim for inrolment 
was made, No. 126. Sir William Dunbar 


and others againſt George Sutherland, Marci 
10. 1790. 

A complaint to the Court of Seſſion muſt 
be ſerved againſt all thoſe who offered objec- 
tions in the freeholders court. No. 128. 


Foſeph Williamſon againſt ohn Smith, May 


15. 1790, 


A claim for inrollment by a liferenter, 
ought to ſpecify the nature of his right. 
No. 129. Alexander Murray againſt Alexan- 
der Muir- Mackenziz, May 16. 1790. 

The truft-ath of 7th Geo. II. is not the 
only criterion of »o»inal/itxy, No. 139. Sir 
IWitliam Forbes and others againſt William 
Tait and others, June 15. 1790. 

Other means than the truſt-oath, for aſ- 
certaining the objection of nominal and ficti- 
tious, precluded by the lapſe of four months 
after inrolment. No. 155. Hart Pringle 
againſt Freehelders of Roxburghſhire, Dec. 8. 
17y0. See Abſtract of Appeal Caſes. 

A ſuperior of lands obtaining a charter 
of reſignation in favour of another perſon in 
liferent and of himtelf in fee, may, never— 
theleſs, claim inrolment as 4 treeholder, in 
virtue of his former inveſtitures, No 156. 
The Hon. fame Erſkine againſt Nabert 
Graham, Dec. 8. 1 90. 

The ohjection, that two parcels of land, ſe- 
parately valued, had been erroneouſly thrown 
together, is not admitted, after an acquieſ- 
cence of many years. No. 159. Sir Alex anger 
Campbell againſt Peter Spiers, Dec, 14 1790. 

The executing of a trult deed, containing 
procuratory and precept, does not GUldyialiiy 
the granter from voting as a freeholder. 
Ibil. The poſſeſſion of truttees, held to be 
the poſſeſſion of an apparent heir tor whoſe 
behoof they acted, to as to entitle him to 
vote as a treeholder hid. 

The act 1696. c. 25. reſpedting truſts, is 
not applicable to queſtions with regard to 
freehold qualifications. No. 160, {lay Fer. 
rier again lorebead. Dec. 22. 1790 

No deduction to be made irom à valua- 
tion on account of ſuperior duties payable to 
a donatary ct che Crown. No. 166. Free- 
holders of Vriney againgt fabn Ic ail, Feb. 23. 
1791. 

A degree of valuation ex fa-ie regular, 
though labi2 to exceptions, is to be 1tuitain- 
ed until ſet aſide by reduction. [b14, 

A complaint received tor not expunging 

< I 
the name ot a freeholder, thongh no preciſe 


deciſion had been given in the freeholders 


court. No. 172 Sir Alexander Campbell a- 
gainft Davia Ballingall, March 3. 1791. 
An application tor being continued on the 


roll, in virtue of a reſtricted qualification, 


equivalent to a claim for being inrolled, fo 
as to —_ ſummary complaint, No. 
173. George Dempſter ard cthers 7 

LY ho. Men” 701. wks 

Act 16th Geo, Il found to be competent, 
after the Hur calendar moths, to try the ob- 
jection of 1:9%.inal and fiftitious, No. 182. 
Alexander Olilne againſt Freeboiders of Aber- 
deenſhire, Moy 31. 1791. See Abſtract of 
Appeal Cates, 

Eldeſt ſons of peers, not entitled to be in- 
rolled as free holders. App. No. 3. Hon. Keith 
Stewart againſt Lard Daer, 

MinisTER, 


1 N WY 


Mix1sTzR. See CIE ER. Maxss. PRRSO- 
NAL AND TRANSMISSIBLE, 

MovearLtes, Delivery brevis manus, Civil 
poſſeſſion not attained by indorſation of bills 
of lading. No. 80. % Laus againſt the 
Truſtee for James Stein's credtiors, July 23. 
1789. 

Same point. No. 48. Allan, Steuart, 
and Company, aha: Creditors of James 
Stein, Dec. 4. 1788. | 

MuTvuaL CoxnTRacT. Upon a maſter's bank- 
ruptcy, the fervan!'s claim for wages is ſub— 
ject to deduction of wat was otherwiſe earn- 
ed by him. No. 148. Purchesn egainft the 
Truſtee for the Credutors of Haig and Comr 
fany, Nev. 17. 1790. 


N 
Naur x CAUuPONES ET STABULARII, See PE- 
RICULUM, | 


F, 

PacTtum 1LLIciTum. How far a Scotſman 
carrying on trade abroad, his action in this 
country fer the price of contraband goods, 
No. 53. Truſtee: of Herry Greig againſt Fihn 
Davidſon, Jan. 13. 1789. a 

It is unlawiui in the magiſtrates of a royal 
burgh to ſtipulate an indemnification, from 
priſoners, in caſe of their eſcage. No. 71. 
Shoulbred and others againſt Gjb5rne, June 
18. 1789. 

Action ſor the price of contraband goods 
denied to a Scotiman carrying on trade a- 
broad, he having had ſome participation in 
the ſmuggling adventure. No. 112. Attorney 
of Fames Cantley againſt Thomas Naberlſon, 
Feb. 11. 1790. 

Same queſtion. Nc. 144. The Attorney of 
Young aud Company againſt Alexander Imlach, 
Tuly 7. 1790. 

It is not unlawſul, to ſtipulate an extraor- 
dinary rate of intereſt, where an unuſual 
Tiſk is run by the lender. No. 143. William 
Glen againſt the Creditors of Macalpine, June 
30. 1790. 

See UsUvry. 

ParT AvD PERTINENT, The right of trout» 
filing underſtood as conveyed under the 
deſcription of Part and Pertigent ; but may 
be exprelsly reſerved from the grant, or 
transferred to a third party. No. 5. Robert 
Carmichael and others againſt Sir James Col- 
quhoun, Nov. 20. 1787, ; 

Passive TITLE. Geſtio pro hærede An heir 
at law, who, as ſuch, had concurred with 
a gratuitous diſponee in heritage. in grant» 
ing a diſcharge of an heritable debt falling 
to the heir, but from enjoying which he was 
precluded by the diſponee's claims of relief 
from the anceltor's debts, found not thereby 
to incur the paſſive title of geſtio pro hærede. 
No. 56. Hugh G;rdon agorrſt Alexander 
Clerk, Jan 27. 1789. See Abſtract of Ap- 
peal Caſes. 

Where the intromiſſions of the heir have 
been with a view of preſerving the effects, 
no paſlive title is incurred. No. 177. The 
Creditors of Blairs againſt David Blair, May 
13.1791. 


See Solipuu ET PRO RATA. 


PaTRONAGE. One of the patrons in a united 


pariſh, may preſent on every vacancy, if no 
preſentation be offered by the other patron. 


No. 18. Grarzt againſt ih: Duke Cordon, 
Feb. 7. 1788. 


PexaLTy. A creditor having prevailed in a 


challenge of his ground of debt, at the in- 
ſtance of a third party, who was, however, 
found not liable in expences,-- entitled to re- 
cur againſt the debtor upon the ſtipulated 
penalty, for payment of ſuch expences. No. 
23. William Allerdes againſt Fames Merian 
and Andrew Muriſor, Fane 19. 1588. 


Praicurun. The price of flax-ſeed duc, 


though it appeared to be inſufficient, no ob- 
jection having been offered till after it was 
ſown. No. 19. Baird againſt Aithen and o- 
thers, Feb. 13.1788, 

A veſſel warrantcd to fail with convoy, in- 
ſtead of proceeding to the place of rendez 
vous, remained in a harbour within reach of 
the convoy's ſignals, to which ſhe paid ohedi- 
ence, but was by accident prevented from 
joining it for ſeveral days aſter ſailing. 
Long after the junction, the ſhip being 
captured, the underwriters, from failure of 
the warranty, were found free. No. 49. 
IW.lier Monteath apainſ# David Crijſe and 
ther-, Dec. 10. 1788. 

The clauſe in a policy, “ with leave to 
e call at a port,” how underſtood. No. 147. 
Archibald Robertſon againſt Fobn Laird, Mer. 
16. 1790. 

A common carrier between ore place and 
another, having undertaken the conveyance 
of goods intended for a place at a greater 
diſtance, found not liable for the loſs of the 
goods, he having delivered them, at the end 
of his journey, to another common carrier, 
for the purpoſe of their being conveyed to 
the place of their deſtination. No. 161. 
James Denn iſton againſt William Harkneſs, 
Jan. 15. 1791. | 


PrRSONAL OBJecTiON- Bonds having been iſ- 


ſued in a form calculated for ready curren- 
cy, and apparently free from exception; ex- 
ceptis non numerale pecuniæ, though good 
againſt thoſe who firſt obtained them, not 
competent againſt their aſſignees. No, 188. 
York-buildings Company againſt Martin, Stone, 
and Focte, Nov. 15. 1791. 


PERSONAL AND REAL. Sums with the payment 


of which a conveyance of lands was burden- 
ed, found to be preferably ſecured, in a que 
{tion with the creditors of the diſponee, whoſe 
right, being a qualified one, could only he 
taken fantum et tale as it ſtood in him. No. 
95. Amelia Lamont againſt the Creditors of 
Lauchlan and Archibald Lament, Dec. 4. 
1789. 

"= entail not followed with infeſtment, not 
effectual, though recorded, againſt the real 
diligence of the creditors of the inſtitute, he 
being alſo heir of line. No. 200. John Ruſſel, 
Hugh Roſs, and others, againſt Creditors of 
Hagh Refs of Kerſe, Jan. 31. 1792. 

The terce is not excluded by the huſband's 
debts, though theſe be declared burdens . 
the 


* 


PrRSOVAL AND TRANSMISSIBLE. 


PoLicy of INS URANcE. 
PEESCRIPTION. 


IE N D E X. 


the heir, and the declaration appointed to be 
ingroſſed in the infeftments. No. 210. Ann 
Steavart apainſt Sophia Haome, May 18. 1792. 

See WARRANDICE. 
| Annuities 
due to the widow of a Scots clergyman, in 
virtue of the act 17th George II. c. 11. not 
aſſignable before the term of payment. No. 
180. Jean Nac len zie againſt William Mori- 
Jen, May 19. 1791. 

It is optional to a ſubſtitute heir of entail, 
to avail himſelf of an irritaney incurred by 
the keir in poſſeſſion, ſo that it 1s not an ad- 
judgeable faculty, or ſuch as devolves any 
right to the huſband of a female ſubſtitute, 
under tbe jus mariti No. 57 Truſtees of 
Alexander Wedderburn againſt Mrs Margaret 
Colville, Fan. 29. 1789, 

See APPRENTICE. 

See CAUTIONER» 


Porxpinc. The property of a third party be- 


ing poinded, may be reclaimed without the 
neceſſity of a reduction. No. 92. George Har- 


lies ag ir ft Wellh and Cuming, Nov. 24 1789. 


Sce Tur1sDICTION. | 
See PrRicu run. 


Where the triennial preſerip- 
tion had not run at the death of the anceſ- 


tor, the oath of the heir, though ſerved cum 


beref.cis irventarit, may be reſorted to, to 
prove reſting owing. No. 55. Syme agai /t 
Donglas, Heron, and Company, Tan 15 1789. 

The minority of one of many nearett in 
kin, only preſerves from preſeription that 
part of the gebt which, in the diſtribution 
of the eſtate, would have belonged to the mi- 
nor. No. 158 Eliſabeth Cum g agel the 
T- . huilui- g Company, Dec. 8. 1790. 

The poſſeſſion of an apparent heir dying 
-unentered, reckoned in the period of pre- 
ſeription, the anceſtor having been duly in- 
feft. No. 162. 70%, Caitcheon againſt | eter 
Ramſay, Fan. 22. 1791. | 

The ſexennia] preſcription of bills of ex- 
change does not aff-& the claim of recourſe 
competent to the acceptor of a bill agaiuſt 
the driwer. No. 211. Henry Nafſtan agai: /t 
Jh | amont, Miy 22. 1792. 

Relative writings during the fix years do 


not interrupt the ſexennial preſcription of 


bills of exchange; but the ſlighteſt acknow- 
leogement of the debt, after the ſix years, 
will be ſufficient for that purpoſe. No. 212. 
Fame Ruſſclagainſt James air ie, May23.1792. 

Years of minority of ſubſtitute heirs of en- 
tail not to be deducted. No. 201. Creditors 
ef Auchirdachy againſt Iſaac Grant, Fan. 31. 
1792. 

The Scottiſh preſcription not pleadable by 
debtors domiciled in England. No. 207, 
The York-buildings Company againſt Richard 
Cheſwell and others, Feb. 14. 1792. 

See ALIMENT. 

See ExtcuT10N, 

See PROOF. 

See SERVICE. 


Presumerion. Payment of a bill preſumed 
from circumſtances, though the ſexennial pre- 


ſcription had not elapſed, No. 21. James 


PrivittGtD De Br. 


Process. 


Ruſſel ard others againſt Patrick Fraſer, June 
13. 1788. 

An annuity by bond, granted for a price, 
being payable at Whitſunday and Martin- 
mas for the preceding half year; no part 
of it due for ſuch half year, if the annuitant 
do not ſurvive the reſpective terms No 73. 
Earl of Dalleuſie againt Samuel Gilmour, 


June 19. 1789 


PRISo ER. — Act 1696. How far a perſon im- 


priſoned for non-payment of a fine to the 
private party, and to the public proſecutor, 
is intitled to the benefit of the Act of Grace. 
No. 10, Davil Clark agairft e ννẽS Fibu 
fton and Precurater Fiſcal of Mid Luthian, 
Der. . 193% 

Act of ſederunt 1671 The magiſtrates 
of a royal burgh found liable for the debt of 
a perſon who had obtained a C/ h;ngr um, 
he having been releaſed before the decree 
in his favour could be regularly extracted. 
No. 30. Wilſon agairft the e flrates of E- 
dinhurgb, July 8 1788. | 

Jail fees not due by perſons impriſoned 
on a criminal accuſation. No. 72. 72h 
Then ſon againſt the A cr of the Toib.cth of 
Eqginburgh, Jure 18. 178... 

A perſon to whom a (% hinein had 
been refuſed, admitted to the benefit of the 
act of Grace, No. 134. Nhe: 4ichen a- 


gair fi William Gray, Was 27. 1790. 


. Magiſtrates having delayed, for twenty- 
four hours, to incarcerate a debtor, and ha— 
ving afterwards, according to the cuſtom of 
the borough, allowed him the privilege of 
open jail, as it was termed, found liable for 
the debt. No. 136. Mrs Nancy Seil 
ag vit Provt and Maviftrates of the burgh 
67 Aunan, Ju e 8. 1790. 

A perſon impriſoncd for a claim of dama- 
ges, though ex d-4dt, intitled to the bene- 
tit of a C:/7 , if the bankruptcy aroſe from 
other cauſes. No. 174 Walter Viacdcual 
againſt Catharine Mlilie e, March 5. 1791. 

Sce PACTUM ILLICITUM. 

Wages, or a yearly ſala- 
ry, to the overieer of an extenſive diltiller y, 
not fuch No 57. Ridl:y agairf? Hag Cre- 
ditors, Feb z. 1789. 

A decree having been extracted, be- 
fore expences, though awarded, were moditi- 
ed, and without any reſervation of them being 
made, not competent afterwards to demand 
decerniture for them ; nor is there any diſ- 
tinction in the caſe of coſts, by 16th Geo. II. 
cap. 11. No. go. Tiwrn Cruncil of Rothfay 
agairfl Marneil, Now. 17. 1789 

A decree obtained in the Court of Seſ— 
ſion, in abſence of the defender, who was 
perſonally cited, held pro re j1d cats, no ob- 
jection having been ſtirred during his life. 
No. 79. Bir againſt tre Creditors of Rin- 


tech, Fuly 23 1789. 


But in a proceſs before the Court of Sef- 
ſion, where the citation has b en performed 
merely at the defender's dwelling-houſe, the 
decree is not held pr re judicata, No. 108. 
Col, Macionald againſt the Common Agent in 
the fale of Kirloch, Fel. 4. 1790, 

Even 


I 0 BD RE 


Even in a proceſs before an inferior court, 
in a Caſe where the defender was not perſon- 
ally cited, a decree in abſence, if not chal- 
lenged by the defender himſelf, when he had 
a full opportunity of doing ſo, held pro re 
Judicata, and this, whether the action has 
been brought in the Court of Seſſion, or in 
any inferior judicature, where the regulations 
of 1672 and 1693 do not apply. No. 109. 
The Truſtee of Donald Sutherland againſt 
the Honourable Mrs Clementina Lockhart 
and others, Feb. 4. 1790. 

Oath on reference competent, after the 
adducing of parole proof. No. 204. Mar- 
garet Dalzel againſt John Richmond, Feb. 4. 
1792. 

See COMPETITION. 

See PRESCRIPTION. 

Paoor. See IMBECILLITY. 

PROvisiox To HEiks AxnD CHILDREN—do not 
give a /us crediti where they cannot, in any 
event, be exigible during the father's life- 
time. No. 1. Younger Children of MaGtaviſh 
againſt his Creditors, Nov. 15. 178). 

A deſtination of lands in a marriage- con- 
tract, to © the heirs and bairns of a mar- 
riage, gives the right to the heir or eld- 
eſt ſon of the marriage. No. 45. facobina 
Reid, againſt Katharine, c. Woods, Nov. 18. 
1788. No. 69. Fairſervice againſt Whyte, 
June 17. 1789. | 

The iſſue of a child of a marriage, upon 
her pre-deceaſe, intitled to her ſhare. No. 
75. Word againſt Aitchiſon, June 26. 1759. 

A proviſion by marriage-contra& good a- 
gainſt creditors, though not payable till at- 
ter the father's death, intereſt being due 
from the periods of the childrens majority or 
marriage. No. 203. Creditors of Kenneth 
Mackenzie againſt his Children, Feb. 2. 1792. 
Nota. This deciſion appealed from, and till 
depending. 

See IMyLieD CONDITION. 8 

Paoor. Other proof of a bankrupt's impri- 
ſonment in terms of the ſtatute 1696, beſide 
the meſſenger's execution, admiſſible. No. 54- 

ames Richmond aud others againſl Truſtees 
of Charles Dalrymple, Jan. 14. 1789. No. 
170. The Creditors of Neil Mackeltar againſt 
| Donald Macmath, March 1. 1794. : 

Parole proof of the payment of money 1n- 
admiſſible, No 94+ Greattors of Alexander 
Gray againſt Robert Grant, Dec. 1. 1789. 

See IMBECILLITY- 

PuBLic Buxbens. Burgeſſes or traders, and 
not private inhabitants of towns, liable to the 
burden of the local quartering of ſoldiers. 
No. 58. Earl of Wemyſt and others againſt 
Magiſtrates of Canongate, Feb. 6. 1789. 

PuBLic Orpicer. A magiſtrate found liable 
in damages, for an irregular interpolition of 
a meditalzo fuge warrant, although he ap- 
peared to have ated bona fide, and without 
any intention to injure. No. 99. Patrick 
Laing againſt James Watſon and fohn Mleile— 
fon, Dec. 20. 1790. 

PusLic Potics. The act 1698, c. 8. extends 
even to thoſe ſuburbs of the town of Edin- 
burgh over.which the Dean of Guild has no 
juriſdiftion, but the Sheriff of the County. 
No. 74. Procurator-Fiſcal of the County of 


Edinburgh againſt Dott and Paterſon, Fune 
20. 1789. 


RAxk ING AND SALE. No diminution of the 


judicial rental ſufficient to annul a judicial 
ſale. No. 26. Hugh Inglis and others againſt 
George Dempſter, June 21, 1788. 

A decree of ſale at the ſuit of an apparent 
heir, is only held as an adjudication for the 
creditors of the anceſtor, where it is with- 
in year and day of the firſt effectual adjudi- 
cation. No. 189. George Haldane and others 
againſt Charletan Palmer, Nov. 15. 1791. 


REPARATION. See MuTuaL CoxnTRACT. 


See PusLic Orrices. 


REs INTER ALios. See PorxDING. 
Res Jupicata. An adjudication having been 


ſuſtained as a ſecurity for the principal ſum 
and intereſt, in a queſtion with the debtor, 
though informal and inept, was found to be 
effectual to that extent againſt thoſe credi- 
tors whole debts were due prior to the de- 
cree, but not as to creditors in debts poſte- 
rior to it. No. 85. Aer's Truſtees againſt 
the Creditors of Mainſnill, July 30. 1789. 


See PrOcCEss. 


Ricur in Security, An heritable bond, 


granted in ſecurity of ſums to be paid on a 
caſh-account, ineffectual, except as to pay- 
ments made prior to the infeftment. No. 14. 
George Pickering againſt Smith, Wright, and 
Gray, Jan. 16. 1788. 

An heritable ſecurity, for ſums paid poſte- 
rior to its date, but prior to the delivery of 
it to the creditor, valid. No. 86. CreJitors 
of Sir fames Dunbar againſt Sir George A. 
bercromby, July 30. 1789. 

An heritable ſecurity for a caſh- credit 
with a banking-houſe ſet aſide. No. 88. 
Creditors of James Stein againſt Newnham, 
Everett, and Company, Nov. 14. 1789. 

A mercantile houſe, which had advanced 
money for a correſpondent, and was poſleſſed 
of bills indorſed and tranſmitted by him, al- 
lowed, upon ſequeſtration being awarded 
againſt him, to rank for their full debt, 
without deduction of the payment of the 
bills received after the ſequeſtration. No. 
135. Truſtces for the Creditors of Meſſe Fall 
and Company againſt Sir William Forbes, 
Fames Hunter, and Company, and Sir John 
Anſtruther, May 27. 1790. 

How far bills remitted and diſcounted pri- 
or to the bankruptcy of the remitter, though 
not payable till afterwards, are to be deem- 
ed collateral ſecurities. No. 146. Creaitors 
of James Stein again(t Aſignees to the eftate 
of Sandeman and Graham, Nev. 16. 1790. 

An heritable ſecurity in relief granted to a 
cautioner in a caſh-credit, good only as to 
money advanced prior to the infeftment. No. 
171. Creditors of John Brough againſt the 
Heirs of Robert Selby, March 2. 1791. 

See BANKRUPT. 

See SALE. 


SALE. Tt being ſtipulated, that if the highell 


offerer at the ſale (ſhould not give ſecurity 
within a ſtated time, the purchaſe ſhould de- 
volve on the immediately preceding offerer ; 
and intimation of the devolution having bees 
given to the ſecond offerer accordingly, he 


was preferred to the purchaſe, though the 


delay 


= — 


'Srrvice AND CONFIRMATION. 


SERVITUDE. 


SOCIETY. 


1 N Db E 


Aclay in giving ſecurity had ariſen from no SvussTIiTUTE AnD ConDITIONAL Ixsrrrurk. 


eulpable act of the higheſt offerer. No. 35. 
Hanray againſt Stotberd and others, Fuly 15. 
1788. 
Lands diſponed in ſecurity, with a power 
of ſelling, the creditor'may proceed, in the 
form preſcribed by the agreement, without 
any judicial authority. No. 137. Robert 
Brown againſt Andrew Stori:, June 11. 
1790. 
I ſale of moveables does not transfer the 
property unleſs followed with actual poſſeſ- 
ſion. Thomas Kinneil againſt Alexander 
Me ziet. No. 149. Nov. 18. 1790. 
Adjudication 
by a general diſponee, without confirmation, 
ineffectual, although preceded by a decree in 
97 No. Anne Arbuthnott againſt Ar- 
chibald Cockburn, Nov. 27. 1789. 


Skravicg of Heirs, A title made up by an 


heir, in virtue of à precept of Clare conſtat, 
is good, in the caſe of a tailzied ſucceſſion, as 
well as in that marked out by the law itſelf ; 
but the character of the heir muſt be diſtin- 
guiſhed with the ſame accuracy in the precept 
as in a ſpecial ſervice: and therefore, where 
lands had been deſtined to the heirs of a mar- 
riage, an infeftment given by a ſuperior in 
favour of the only ſon, in the character of 
 xeareſt and lawful heir to his father, was 
found inept and void. No. 45. Reid againſt 
Mood and others, Nov. 18. 1788. No. 70. 
Fairſervice againſt White, June 17. 1789. 

A general ſervice expede for giving right 
to lands in which the anceſtor was infeft a 
non domino, is not rendered ineffectual by 
the ſubſequent acquiſition of the property in 
conſequence of the poſitive preſeription. No. 
97. Eliſabetb and Jean Sinclair againſt Re- 
bert Sinclair, Dec. 13. 1789. 

A negative ſervitude granted by 
written contract, effectual againſt a ſingular 
ſucceſſor, without regiſtration, or any pre- 
vious viſible exerciſe of the right. No. 202. 
Robert Gray againſt Walter Ferguſon, Jan. 

11792. 
Rs The heritors and kirk-ſeſſion of a 
pariſh, in reſpect to a charitable fund under 
their adminiſtration, intitled to ſue and de- 
fend as a corporate body, No. 190. The 
Miniſter, Heritors, and Kirk-Seſſion of Dal- 
ry againſt John Newal and others, Nov. 17. 
1791, 

See APPRENTICE, 

Soripum ET PRO RATA. Tutors having ne- 
glected to make up an inventory, liable in- 
guli in folidum, No. 32. Janet Henderſon 
againſt Archibald Duff and James Hender- 
en, July 10. 1788. 

The executors of a tenant not liable for the 
rents of thoſe years of which the heir was 
intitled to reap the crop. No. 176. The 
Duke of Gordon againſt Jabn Leſlie and o- 
thers, March 8. 1791. 

The conſent of a tutor named fine quo non 
is neceſſary to every aq of adminittration, 
though he cannot do any thing in oppoſition 
to the other tutors, No. 184. Suſanna Vere 
; the Earl of Hyndford and others, 


une 1. 1791. . 


SUPERIOR AND VASSAL, 


'Tack. 


TElInD, 


Sub{titution of heirs may take place in move- 
ables, but not to be admitted without exprefs 
words. No. 213. George Brown again No- 
bert Coventry, June 2. 1792. 


SUCCESSION — in moveable effects — regulated 


by the lex rei ſitæ, and in thoſe which are at 
ſea, by the law of the country whither they 
were deſtined by the proprietor. No. 25. 
Bruces againſt Bruce, Fune 25. 1788. See 
Abſtract of Appeal Caſes. 

See CLAUSE. 

See FOREIGN. 

See COMPENSATION 
AND RETENTION. 

Lands let for nineteen years, not to be 
ſubſet without a ſpecial ſtipulation. No, 17. 
Aliſon againſt Proudfort, Jan. 22. 1788. 
See BASTARD. 

Where a tenant has been taken bound to 
give up part of his farm on receiving an e- 
guivalent deduction out of the rent, he is in- 
titled to inſiſt for the full value of the lands 
at the time o ſthe ſurrender. No. 41. Sharp 
againſt Burt, July 31. 1788. 

Subſetting not permitted in a leaſe for 
nineteen years, when the power of ſo doing 
is not ſpecially granted. No. 175. Earl of 
Peterborough againſt Milne, March 8. 1791. 


TaiLzie, A prohibition to ſell does not hinder - 


an alteration of the courſe of ſucceſſion. No. 
77. Charles Stewart againſt Miſe Sophia 
Home, July 8. 1789. | 

A condition in an entail, that the heirs 
ſhould denude, in the event of their ſucceed- 
ing toa particular eſtate, applied, in a queſtion 
with the next heir, to the caſe of an heir al- 
ready proprietor of that eſtate when the 
tailzied ſucceſſion opened to him, and ef- 
fectual, though not fenced with prohibitory, 
irritant, and reſolutive clauſes. No. 101. Re. 
bert Bruce Henderſein againſt Sir John Hen- 
derſon, Fan. 20. 1790. | 

See CLAUSE. 

See PRESCRIPTION. 

See REAL AnD PERSONAL. 

The vicarage of lint due, if in uſe 
to be paid out of the farm. No. 3. Wit 
liamſon againſt Lunan, Nov, 15. 1787. 

Thoſe biſhops tithes alone are exempted 
from the burden of augmentations, which 
belonged to that rank of the clergy at the 
Reformation. No. 36. Officers of State a- 
gainſt Chriſtie, Fuly 16. 1788. 

In localling a miniſter's ſtipend, thoſe poſ- 
ſelling the teinds of their lands by tacit relo- 
cation from the Crown, as coming in the 
place of a biſhop, are conſidered as havin 
an heritable right. No. 51. Heritors of Kirk 
liſten againſt Gibſon-Wright, Dec. 17. 1788. 

The grant of a patronage, cum decimir, 
rectoriis, et vicariis, before the year 1690, 
gives a right to the titularity of the tithes. 
No. 214. Thomas Elliott Ogilvie againſt Sir 
Jobn Scott, June 6. 1792. 


Tenck — not excluded by a deed of diſpoſition 


from the huſband, followed with actual poſ- 
ſeſſion of the lands, but not with infeftment 
No. 3 1. Macculloch againſt Maitland, July 
10. 1788. | 

A 
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INDE X. 


A widow's claim to her terce ſuſtained 
When the huſband's infeftment had been re- 
duced on nullities. No. 103. Mrs Eliſabeth 
Roſe againſt Mrs Anne Fraſer, Jan. 26. 1790. 

Terce due out of lands fituated within the 
royalty off a burgh, and contained in the 
charter of erection, if held, not in burgage, 
but in feu of the town. No. 104. Mrs Eli- 
ſabeth Roſe againſt Mrs Anne Fraſer, Jan. 
26. 1790, 

AR 1681, c. 10. The operation of this 
ſtatute excluded by any deed which ſhews 
an intention of not with-holding the terce. 
No. 191. Anne Eliſabeth 7andouſta, alias 
Grieve, againſt Andrew Anderſon and others, 
Nov. 29. 1791. 

See PERSONAL AND REAL. 

TEs8TAMENT. A deed ſettling on the grantee 
the granter's whole effects and funds, and in 
the event of non-acceptance, diſcharging the 
grantee of a debt due to the granter by him, 


found to be in both parts teſtamentary and 


revocable. No, 65. Truſtees of Janet Dou- 
gall againſt Fehn Dougall, Feb. 25. 1789. 

THiRLAGE, No multure can be demanded for 

rain due to the ſuperior of the aſtricted 
— although he ſhould accept a pecuniary 
commutation. No. 22. Lord Macleod againſt 
Refs and Munro, June 17. 1788. 

Thirlage of inveda et i/lata does not extend 
to meal or flour imported by the inhabitants, 
and ground before it is purchaſed. No. 24. 
Magiſtrates and Town Council of Haddington 
againſt the Bakers of that town, June 19. 
1788. 

"a right of thirlage is not, in every caſe, 
done away by the union of the dominant 
and ſervient tenements in the perſon of the 
ſame proprietor. No. 68. Smyth againſt 
Young's Truſtees, June 14. 1789. 

TiTLE TO PURSUE, An action ſuſtained at 
the inſtance of parties who had united 
themſelves into a ſociety for religious wor- 
ſhip. No. 181. David Allan and others a- 
gainſt James Macrae, May 25. 1791. 

TrxusT. See MEMBER OF PARLIAMENT. 

Turok axD Puri. A tutor obtaining in his 
own name, a leaſe of lands formerly held 
by the pupils, accountable to them tor the 
profits. No. 76. Wilſons againſt Wilſon, June 
26. 1789. | 

Tenn. See SOLIDUM ET PRO RATA. 

Usuxy. A bill for the amount of annual- 


rents, in which were included, accumula- 


tions of intereſt made half-yearly, ſet aſide, 
action being ſuſtained for principal and an- 


nualrents, as payable by the original obliga- 


tion. No. 114 John Dun againſt William 


Colhoun, Feb. 12. 1790. 
See PACTUM ILLICITUM. ; 
Vis ET MgTus. Exception of violence, ari- 
ſing from concuſſion, under the colour of 


* 


law, good againſt the onerous indorſee of 2 
bill of exchange. No. g. Wightman againſt 
Graham, Dec. 6.1187, 

WavseT, Fen-duties may be the ſubje& of 
a proper wadſet, even where they are due 
by the wadſetter himſelf, No. 111. The 
Truſtees of Fraſer of Lovat againſt Alexander 
Chiſholm, Feb. 9. 1790. 

WakRAN DICE. Doubted, but not preciſely 
determined, how far a claim of real warran- 
dice could be effectual againſt a ſingular ſuc- 
ceſſor, if it was not ſpecified in the warran- 
ter's infeftment, No. 13. Balfour againſt 
Moncrieff, Fan. 14 1788. 

WirxEss. The evidence of the mother and 
ſiſter of a purſuer in a declarator of marriage 
inadmiſſible. No. 145. Margaret Dalziel 
againſt Fohn Richmond, Fuly 10. 1790. 

Weir, A witneſs being deſigned in a deed, 
by his familiar appellation, and ſubſcribing 
in his proper one, this vacates the deed. No. 
4. Archibalds againſt Marſhall, Nov. 17. 
1787. 

Act 1681. An error in the Chriſtian 
name of a ſubſcribing witneſs, otherwiſe 
properly deſigned in the deed, and in ſuch 
a manner as ſufficiently to diſtinguiſh him, 
held a nullity under the ſtatute. No. 6. 
Douglas, Heron, and Company, againſt Mrs 
Helen Clerk, Nov. 28. 1787. 

A miſſive letter of tack ſuſtaĩned, though 
not holograph, the ſubſeription not being 
denied, and poſſeſſion having followed. No. 
33. Colquhoun Grant againſt the Nepreſænta- 
tives of James Richardſon, Fuly 10. 1788. 

An unſtamped writing may be ſtamped, 
even after an adjudication has been deduced 

upon it. No. 96. Amelia Lamont againſt the 
Creditors of Lauchlan and Archibald Lamont 
Dec. 4. 1789. 

An error in the name of one of the wit- 
neſſes inſerted in the teſting clauſe of a bond, 
may be corrected by the perſon entruſted 
with the filling up of the teſting clauſe, at 
any time before its being put on record, or 
being exhibited judicially, No. 115. The 
Bank of Scotland againſt the Creditors of Da- 
niel Telfer, Feb. 17. 1790. 

Act 1681. cap. 5. The acknowledgement 
of ſubſcription, not ſufficient to ſupply the 
want of any of the ſtatutory ſolemnities of 
deeds. No. 130. Malcolm Macfarlane as 
gainſt Fohn Grieve, May 22. 1790. 

In deeds executed by perſons who are 
blind, with the aſſiſtance of notaries, it is 
neceſſary, that, at the time of executing, they 
be read over in the hearing of the granters, 
before the witneſſes. No. 219 Truſtees of 
George Roſs againſt Sarah Aglianby, July 3. 
1792. See Abſtract of Appeal Caſes. 

See BILL o EXCHANGE» 


———— —— 


